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PREFACE. 


The  present  volume,  taken  in  connexion  with  that  pre- 
viously published,  extends  these  Reports  over  a  period  of 
upwards  of  six  years,  namely,  from  November  1835  to  the 
dose  of  1841.  No  exertion  has  been  spared  to  render  the 
work  a  complete  and  accurate  record  of  all  important  legal 
questions  which  have  occurred  during  that  period,  in  the 
Justiciary  Ciourt,  either  in  Edinburgh,  or  on  the  Circuits. 
In  consequence  of  the  unavoidable  absence  of  the  Reporter 
from  Scotland,  during  a  portion  of  the  time  embraced  in 
the  present  volume,  namely,  from  July  1840  to  November 
1841^  it  is  possible  that  some  cases  which  ought  to  have 
been  reported,  may  have  been  omitted.  Should  this  be 
the  case,  it  is  hoped  that  the  circumstances  under  which 
this  part  of  the  publication  has  been  compiled  will  afford 
a  sufficient  apology.  For  the  materials  comprising  this 
portion  of  the  work,  he  is  indebted,  principally,  to  the 
talents  and  industry  of  his  friend  Mr.  Archibald  Broun, 
Advocate. 

The  present  Reporter's  connexion  with  the  work  is  not 
to  extend  beyond  the  close  of  this  volume.  He  cannot 
dismiss  the  task  in  which  he  has  been  engaged,  without 
expressing  his  warmest  acknowledgments,  for  the  valuable 
encouragement  and  assistance  which  he  has  received  in  its 
performance,  from  the  Lord  Justice  General,  and  the  other 
Judges  of  the  Ciourt  of  Justiciary,  from  the  various  Gentle- 
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men  who  have  filled  the  offices  of  Crown  Counsel,  and 
from  many  others  of  his  friends  at  the  Bar.  The  views 
with  which  the  publication  Was  undertaken,  have  been 
amply  realized  by  the  opinion  of  those  best  qualified  to 
judge  of  the  utility  of  such  a  work.  And,  in  retiring  from 
an  employment  in  which  he  has  experienced  much  satis- 
faction, the  Reporter  has  the  fullest  confidence  that  his 
place  will  be  ably  filled  by  Mr.  Broun,  by  whom  these 
Reports  will  be  regularly  continued. 

9.  Gmucsstbe  Pi*ace, 
Edinburgh^  Ist  March  1842. 
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DEPUTE  ADVOCATES, 

1836.  JOHN  SHAW  STEWART,  (Appoioted  Sheriff  of  Stirlingshiro  in  April 
1838,  Died  in  Jane  1840.) 

18Sfi.  OEOROE  NAPIER,  (Appointed  Sheriff  of  Peebles-ahire  in  April  1840.) 

1835.  COSBf  O  INNE8,  (Appointed  Sheriff  oT  Elgin  and  Nairn  in  July  1840.) 
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Smith,  John,  Bfarch  12, 1838,  ^ 

Smith,  Walter  Hamilton,  Dec.  7, 1840, 
Sneddon,  Milloy, «.    .  • 

Stephens,  Alexander,    Aberdeen,  April  20,  ) 

1830, J 

Sterens,  James,  March  15,  1839, 
Sterensoo,  Robert,  Not.  13,  1841,    . 

Walker,  Robert,  March  19,  1838,      . 
Whiteu  Mary,  Not.  5,  1841, 
Whitelaw,  Alexander,  Jedburgh,  April  17,  ) 
1839,  •  ( 

Wbltton  «.  Drummond*  Blarch  12, 1838, 


Thefty&c 

Culpable  Homicide^ 

Theft, 

Robbery, 

'^heft,&e. 


Theft,  &e.  •  ^ 

Concealment  of  pregnancy* 
Theft,    • 

Forgery, 

Aanolt  and  robbery, 

I  Uttering  base  coin, 


17a 
081 


19S 

072 
187 


{ 


WOson,  James,  Glasgow,  Jan.  10, 1838, 
Wilson,  James,  and  John  Maddan,  Dum-  ) 
fries,  April  23,  1838,  { 

Wilson  and  Jamesons,  Crawford,  v. 
Woods,  Arthur,  and  Henrietta,  Feb.  25, 1830,      Murder, 


Theft,  &0. 

Falsdbood,  fraud,  and   wiifiil 

imposltioD,     .• 
Theft,     • 
Forgery,  • 

•  •  • 

Repob 

Fraudulent  bankruptcy, 
Sheep-etoaling, 

Subcmatioa  of  perjury. 
Uttering  base  coin. 

Forgery, 

Suspension  of  a  Judgment  of 

tibe  Dundee  Police  Court, 
Culpable  Homicide, 

Thefty  Ae.         • 


191 
581 

MO 

547 

846 


881 

848 

842 
877 

S9 
568 

^^ 

62 
16 
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Touog,  Robert,  May  20,  1839, 


Culpable  Honrictde^       • 


S76 


'  •    • « 


ERRATA. 

Page  68,  line  3  from  bottom,/or  «  Tcrdict  of  assixe,**  r^ad  «•  Judicial  confession. 
«...  194,  —  8  from  top»/or  «  thirteen**  rtmd  ««  nine.** 


REPORTS,  &c. 


HIGH  COURT  OF  JUSTICIARY. 


Jan.  S 
Present,  *•*•• 

Thb  Lord  Justicb-Clerk. 
Lords  Mackbniib,  Mo2fCRBiFF»  Cockburn. 

Hbb  Majsstt's  Advocate— £orxf  id^vocoltf  Murray. — SoL-Gen. 

Ruiherfurd, — iSAaw  Stewart. — Handyside 

AGAINST 

Thomas  Huhter,  Pbtbi^  Hagkbt,  Richard  M'Neil,  James  Gibe, 
and  William  M'LuAJX.—Bobertsan.^M^Neill.'-A.  M'NeilL-^. 
Andermm^r^H.  G.  BelL 

Conspiracy. — Murder. — Indictment. — Witness. — Process.- — 
Etidercb. — Pboof  of  Handwritino. — Threatbnino  Letters. 
— Verdict.^ — Objection  in  arrest  of  Judgment. 

1.  (L)  An  objection  to  an  Indictment  containing  several  major  pro- 
pontionsy  that  each  minor  could  not  be  specially  referred  to  one  of  the 
majors,  which  at  once  reached  and  covered  it,  repelled.  (2.)  A  convic- 
tion of  a  substantive  crime,  such  as  murder  or  fire-raising,  is  incom- 
petent under  a  charge  of  conspiracy,  of  which  an  act  of  that  nature 
is  stated  to  have  been  one  of  the  means.  (3.)  An  act  of  murder 
having  been  charged  cumulatively,  as  committed  by  one  of  five  pan- 
nels  under  the  instigation  and  directions  of  the  rest,  as  also  by  the 
whole  five  directly — the  first  statement  held  to  be  a  relevant  charge 
of  murder  against  all  the  pannels,  and  the  second  departed  from  as 
inconsistent  with  it. 

2.  It '»  no  objection  to  the  admissibility  of  a  witness  for  the  prosecu* 
tion,  that  a  reward  has  been  offered  by  a  royal  proclamation  to  any 

VOL.  II.  B 


2      REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 

Na  1.        person  who  should  give  "  such  informatioii  and  evidence  as  shall 
Thomaa        «« lead  to  the  discovery  and  conviction"  of  the  guilty  party. 

and      ^'  Form  of  adjournment  at  the  close  of  each  day  of  a  protracted  trial. 

others,    4.  Circumstances  in  which  the  Court  doubted  the  competency  of  ex-» 

1838.         amining  a  witness  as  to  what  he  had  been  told  by  a  person  proved  to 

be  alive,  regarding  the  proceedings  of  an  illegal  association,  of  which 

Conspiracy,     that  person  was  a  member,  and  the  Prosecutor,  in  consequence,  de- 
Murder,       clined  to  press  the  question. 

5.  In  a  case  of  conspiracy,  a  letter  evidently  relating  to  the  business  of 
the  conspiracy,  addressed  to  one  of  the  pannels,  and  found  in  his 
house  three  or  four  days  after  his  apprehension,  although  there  is  not 
sufficient  proof  that  it  was  written  by  a  co- conspirator,  is  an  admissi* 
ble  article  of  evidence. 

6.  Two  witnesses  examined  without  objection,  as  to  the  account  which 
they  had  received  of  the  transaction,  which  was  the  subject  of  trial, 
from  a  person  since  deceased — not  the  party  injured  by  the  crime. 

7.  The  obtaining  a  certain  certificate  having  been  founded  on  as  a 
ground  of  suspicion  against  one  panuel,  and  the  fact  of  having  grant-^ 
ed  it  against  four  others — the  statement  made  by  the  party  on  ap- 
plying for  such  certificate,  held  a  part  of  the  res  gesta,  and  allowed 
to  be  proved  in  exculpation. 

8.  A  number  of  witnesses  to  a  defence  of  aldn^  who,  shortly  after  the 
commission  of  the  crime,  had  signed,  in  presence  of  one  another,  a  joint 
certificate,  and  at  the  same  time  conversed  together  in  regard  to  the 
times,  places,  and  circumstances  to  which  the  defence  referred,  allowed 
to  be  examined  cum  notOy  principally  on  the  ground  that  there  was 
not  sufficient  proof  of  agency  to  connect  the  pannel  with  the  procur- 
ing of  the  certificate, — but  a  unanimous  opinion  expressed  by  the 
Court,  that  if  the  act  of  one  pannel  had  disqualified  the  witnesses 
from  giving  evidence  in  his  favour,  they  could  not  have  been  received 
in  favour  of  the  others. 

9.  (I.)  The  evidence  of  three  engravers,  that,  in  their  opinion,  a  letter 
is  in  the  same  hand- writing  as  the  signature  to  the  pannel's  declara- 
tions, and  another  writing  which  he  acknowledged  to  be  his,  is  not 
sufficient  proof  that  the  letter  was  written  by  him.  (2.)  The  Jury 
directed  to  find  a  charge  of  writing  and  sending  a  threatening  letter 
not  proven,  partly  on  the  ground  that  the  letter  was  proved  to  have 
been  put  into  a  different  post-office  from  that  set  forth  in  the  libel. 

10.  An  objection  founded  on  a  contradiction  in  the  terms  of  the  ver- 
dict, sustained  in  arrest  of  judgment  on  one  of  the  charges, — it  being 
held  that  no  explanation  of  the  verdict  was  competent,  after  it  had 
been  recorded,  and  the  Jury  formally  discharged. 


Thomas  Hunter,  Pkter  Hacket,  Richard  M*Neil, 
James  Gibb,  and   William   M*Lean,   all   operative 


u 
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fxitton-spinners  in  Glasgow,  were  charged  on  Criminal    ^o  i- 

J  I       .  •  Thomas 

Letters,    with  Hunter 

and 

«*  Illegal  conspiracy  of  workmen  forcibly,  and  illegally  to  raise  or  ?^*"^ 
keep  up  wages,  or  the  price  of  labour,  by  means  of  threats,  intimida-     183& 
tioD,  and  molestation  to  other  workmen,  and  by  perpetration  of  acts 


**  of  wilful  and  illegal  violence  agvnst  the  persons  or  property  of  mas-  ConBpiracy, 

^  ters  or  workmen,  with  the  illegal  and  felonious  intent  and  purpose  of      Stc.  * 

**  thereby  deterring  and  intimidating  them  respectively  from  giving  or 

**  taldng  employment  at  the  rate  of  wages,  or  on  the  terms  which  they 

**  please. — As  also  illegal  conspiracy  of  workmen,  forcibly  and  illegally 

"  to  raise  or  keep  up  wages,  or  the  price  of  labour,  by  means  of  the 

"  writing  and  sending  of  threatening  letters  to  masters  or  their  mana- 

**  gers,  and  of  the  wilfully  setting  fire  to  or  attempting  to  set  fire  to 

^  the  dwelling-houses,  milb,  or  warehouses  of  owners,  masters  or  their 

**  managers,  and  of  the  forcibly  invading  of  the  dwelling-houses  of  work- 

**  men,  and  of  assaulting  and  murdering  workmen,  or  by  means  of  the 

**  perpetration  of  one  or  more  of  these  unlawful  acts,  with  the  illegal 

*'  and  felonious  intent  and  purpose  of  thereby  deterring  and  intimidat- 

*<  ing  them  respectively  from  giving  or  taking  employment  at  the  rate 

"  of  wages,  or  on  the  terms  which  they  please  ;  and  when  such  threat- 

**  ening  letters  are  written  and  sent  to  such  masters  or  their  managers, 

^  aad  fire  is  so  set,  or  attempted  to  be  set,  to  dwelling  houses,  mills,  or 

"  varehouses  of  owners,  masters  or  their  managers,  and  the  dwelling- 

"  houses  of    workmen  are   invaded,   and   themselves   assaulted   and 

"  murdered,  or  on^  or  more  of  these  unlawful  acts  are  perpetrated, 

**  in  pursuance  of  the  jsaid  object  and  purpose  of  such  illegal  coii- 

**  8|Mracy. — As  also  murder,    more   particularly  the  wickedly,  ma- 

**  liciously,  and  feloniously  assassinating  a  workman,  with  the  wicked 

**  and  felonious  intent  thereby  of  deterring  other  workmen  from  conti- 

"  noiog  in  or  taking  employment  at  such  rate  of  wages,  or  on  such  terms 

**  as  they  may  choose,"  with  a  separate  charge  against  McNeil  of  writing 

and  sending  a  threatening  letter. 

The  Criminal  Letters  narrated  the  formation,  ^*  several 
""  years  ago,  the  precise  time  and  place  being  to  the  pro- 


^  See  Vd.  L  of  these  Reports,  p.  660,  for  the  Indictment  with  which  the  pannels 
vera  origioally  served,  and  the  debate  which  took  place  on  the  relerancy.  The 
unprecedented  length  of  this  trial,  and  the  great  interest  and  importance  which  at- 
tided  to  it,  have  led  to  its  publication  in  a  separate  volume,  containing  the  whole 
evideoce,  oral  and  documentary,  and  the  opinions  of  the  Judges,  and  speeches  of 
oooniel  carefully  revised.  In  the  text,  accordingly,  nothing  more  has  been  at- 
tempted, than  to  report,  as  shortly  as  possible,  the  points  of  law  which  arose  in  the 
coune  of  the  proceedings. 


4     REPORTS  OP  CASES  BEFORE  THE  HIGH  COURT 

No.  1.  **  secutor  unknown/'  by  the  operative  cotton-spinners  of 
iinnt$r  Glasgow,  and  the  neighbourhood,  of  an  illegal  association, 
others,  ^^e  proceedings  of  which  were  described,  and  the  pannels 
''i^  stated  to  have  been  members,  and  all  of  them,  except 
McLean,  office-bearers.      They  were   then  charged  (1,) 


^^JPJJ^^y»  with  having,  in  April  1837,  conspired,  along  with  others, 
&C.  to  use  intimidation  and  violence  against  the  persons  of 
operatives,  and  for  that  purpose  appointed  a  guard  com- 
mittee, through  the  agency  of  which  (2  and  3,)  certain 
acts  of  violence  were  committed  ;  (4,)  with  having,  on  the 
23d  of  May,  conspired  to  set  fire  to  a  cotton-mill,  and 
hired  persons  to  do  so,  by  whom  the  attempt  was  actually 
made ;  (5,)  with  having,  on  the  14th  of  June,  conspired 
to  use  intimidation  and  violence  against  the  persons  and 
property,  both  of  masters  and  workmen,  and,  for  that 
purpose,  appointed  a  secret  select  committee,  by  whom, 
and  by  the  pannels,  various  acts  of  violence  were  com- 
mitted or  instigated  :  and,  more  particularly,  (6,) 
an  assault  made  on  the  15th  of  June,  on  David  Gray  and 
Edward  Kean,  cotton-spinners  at  the  Adelphi  works: 
LiKEAS,  {7y)  a  threatening  letter  written  ^nd  sent  on  the 
20th  of  June,  and,  (8,)  another  on  the  3d  of  July  to  Mr. 
Arthur,  manager  of  these  works :  likeas,  (9»)  a  similar 
letter  written  and  sent  on  the  24th  of  July,  to  Mr.  Bry- 
son,  manager  of  Mitchell  and  Norris's  mill :  likeas, 
(10,)  the  house  of  Mrs.  Divan  invaded,  and  Thomas 
Donaghey  assaulted,  on  the  30th  of  June :  likeas,  (11,) 
the  dwelling-house  of  a  master  spinner  attempted  to  be 
burned  on  the  11th  of  July :  likeas,  (12,)  John  Smith, 
cotton-spinner,  murdered  on  the  22d  of  July,  by  the  pan- 
nel  William  McLean,  hired  and  instigated  by  the  other 
pannels  and  the  secret  select  committee. 

The  writing  and  sending  one  of  the  threatening  letters 
to  Mr.  Arthur,  was  then  charged  separately  against 
M*Neil,  and  all  the  five  pannels  were  charged  directly 
with  the  murder  of  Smith. 

M*Neill,  for  the  pannels,  objected  to  the  relevancy  of 
the  Criminal  Letters:  (1.)  Of  the  two  major  propositions. 
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the  one  charges  a  Conspiracy  to  raise  or  keep  up  the  rate  No.  i. 

of  wages  by  doing  certain  things,  but  wholly  unconnected  Hunter 

with  any  statement  that  the  things  were  done  ;  the  other  o^^n, 

sets  forth  a  Conspiracy  to  raise  wages  by  means  of  doing  -J^^  , 
certain  specific  things,  and  where  these  things  have  been 


actually  done.     Now,  it  is  not  clear  to  which  of  these  two  ^JjIS^i*^* 
majors,  any  one  of  the  acts  charged  in  the  minor  proposition      Ac- 
is  specially  referable.     Each  major  proposition  must  have 
a  minor  that  can  be  referred  to  it,  and  that  it  reaches  and 
covers.     But,  although  all  the  minor  propositions  may  be 
covered  by  the  second  major,  thefe  is  no  minor  which  ex- 
hausts the  first  major,  and,  at  the  same  time,  is  covered  by 
it    (2.)  The  second  major  proposition  charges  a  Con- 
spiracy to  keep  up  the  rate  of  wages,  by  means  of  acts  of 
fire-raising,  invading  dwelling-houses,  assault,  and  murder, 
and  sets  forth  that  these  acts  were  done.     But  these  are 
all  substantive  crimes,  of  which  the  pannel  cannot  be  con- 
victed under  a  charge  of  conspiracy.     (3.)  The  murder  of 
Smith  is  charged  as  having  been  committed  in  two  diffe- 
rent ways :  1.  By  the  pannel  M'Leah,  hired  and  instigat- 
ed by  a  certain  secret  select  committee,  and  the  other 
four  pannels:    as  also,  2,  by  the  five   pannels  them- 
selves, without   concert   with   any   committee.      These 
statements  are  not  consistent  with  one  another,  and  one  or 
other  of  them  must  be  struck  out  of  the  Indictment. 

The  first  of  these  objections  was  repelled.  In  regard  to 
the  second,  the  Solicitor-Greneral,  for  the  prosecution,  ad- 
mitted that  a  conviction  of  Murder,  Fire-raising,  &c.  as 
substantive  crimes,  could  not  take  place  under  the  charge 
of  Conspiracy.  After  some  discussion  on  the  third  objec- 
tion, the  Court  expressed  a  unanimous  opinion,  that  the 
first  statement  of  the  mode  in  which  the  death  of  Smith 
^as  accomplished,  contained  a  relevant  charge  against 
all  the  pannels,  not  only  of  conspiracy,  but  also  of  mur- 
der. 

The  Lord  Advocate  accordingly  departed   from   the 
second  charge  of  murder. 


6      REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 

No.  1.        'piie  pannels  pleaded  not  guilty,  and  a  proof  was  led. 
Hunter       2.  Jam£s  Moat,  cottoH-spinner,  having  been  called  as 

and                 . 
others,      a  WltnCSS, 

*m8^        '^'  Anderson,  for  the  pannels,  objected  to  his  admissi- 


bility,  in  so  far  as  he  was  adduced  to  prove  the  charge  of 

^ui!dS7'  murder,  on  the  ground  of  his  having  received  a  promise  of 
**^  reward  for  giving  his  evidence.  That  offer  was  contained 
in  a  proclamation  in  Her  Majesty's  name,  offering  a  re- 
ward of  L.lOO,  to  any  person  who  should  give  "  such  in- 
"  formation  and  evidence  as  shall  lead  to  the  discovery 
"  and  conviction  of  the  murderer"  of  Smith.  (Case  of 
Coulton,  4th  and  8th  December  1738.  Hume,  vol.  ii.  p. 
364.) 

The  Solicitor-General,  in  reply,  quoted  Alison, 
vol.  ii.  p.  494,  and  Roscoe's  Digest  of  the  Law  of  Evi- 
dence in  Criminal  Cases,  p.  104. 

After  some  farther  discussion,  the  Court  repelled  the 
objection. 

3.  At  half  past  seven  o'clock  it  was  suggested  by  the 
Lord  Advocate,  that  the  great  number  of  witnesses  to  be 
examined  on  both  sides,  rendering  it  perfectly  certain  that 
this  trial  could  not  be  brought  to  a  conclusion  in  the 
course  of  the  present  sederunt,  it  was  desirable  for  all 
parties,  and  especially  necessary  in  justice  to  the  pannels, 
that  the  Court  and  Jury  should  not  continue  the  investi- 
gation of  this  most  important  and  complicated  case,  in  a 
state  of  exhaustion,  or  without  being  able  to  give  it  their 
vigorous  and  unremitting  attention.  He  therefore  hoped 
it  would  meet  with  the  approbation  of  the  pannels  and 
their  counsel,  to  move  the  Court  now  for  an  adjournment 
of  the  proceedings  till  to-morrow  morning,  in  anticipation 
of  which,  convenient  and  suitable  accommodation  had 
been  provided  for  the  Jiuy. 

The  Counsel  for  the  pannels,  as  well  as  the  pannels 
themselves,  consented  to  the  proposed  adjournment. 
"  The  Lords  having  considered  what  was  stated,  and 
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''  particularly  the  consent  before  recorded,  in   respect     No.  i. 
"  thereof,  and  of  the  necessity  of  the  case,  continue  the    HawS? 
"  diet  against  the  pannels  till  to-morrow  morning  at  half-    ^^^ 
'^  past  nine  o'clock,  and  ordain  the  hail  parties,  pannels,    ^i^^ 
"  witnesses,  assizers,  and  all  concerned,  then  to  attend 


"  under  pain  of  law ;  the  pannels  being  in  the  meantime  ^^5J*PJf**^y* 

**  carried  to  and  detained  in  the  Tolbooth  of  Edinburgh,      &c. 

''  and  the  hail  fifteen  jurors  now  in  the  box  being  hereby 

"  ordained  to  repair,  under  the  custody  of  John  Amory 

"  and  William  John  Monro,  two  of  the  maceis  of  Court,  to 

''  McQueen's  hotel.  Prince's  Street,  Edinburgh,  the  place 

**  of  accommodation  provided  for  them,  to  remain  under 

"  the  custody  of  the  said  macers,  till  brought  here  in  the 

"  hour  of  cause  above-mentioned,  and  being  strictly  se- 

'^  eluded    duripg   the   period    of  adjournment,  from  all 

'^  communication  with  any  person  whatever,  on  the  sub- 

"  ject  of  this  trial,  the  said  macers  always  having  neces- 

"  sary  access  to  them,  for  the  purpose  of  seeing  to  their 

"  proper  accommodation,  and  the  clerk  of  Court  having 

"  access  to,  and  liberty  to  communicate  with  them,  in  re- 

''  lation  to  their  private  or  personal  affairs,  if  this  shall 

"  become  necessary." 

*'  Thereafter,  and  before  the  adjournment  actually  took 
*'  place,  the  said  John  Amory  and  William  John  Monro, 
"  and  Charles  Neaves,  depute-clerk  of  Court,  had  admi- 
*  nistered  to  them  respectively  the  oath  de  JideU^  to 
**  have  no  communication  themselves,  and  to  admit  no 
"  communication  by  others,  with  the  Jury,  on  the  subject 
^  of  this  trial,  and  to  be  otherwise  faithful  in  the  pre- 


"  mises." 


The  Lord  Justice-Clerk  stated  to  the  Jury,  that 
he  had  no  doubt  they  would  agree  with  him,  as  to  the 
propriety  of  their  having  no  conversation  among  them- 
selves on  the  subject  of  the  trial.' 

^  The  Court  adjourned  on  the  six  following  evenings,  under  simi- 
lar provisions.   At  the  close  of  the  fourth  day,  (Saturday  January  6th), 


\ 


S  REPORTS  OF  CASES  BEFORfi  THE  HIOH  COURT 

No.  1.  4.  A  witness,  James  Murdoch,  having  stated,  in  the 
Hum^r  course  of  his  examination  relative  to  the  general  character 
othe*  ^^  ^^^  association,  that  he  was  present,  along  with  five 
Ja«-  ^    others,  in  the  year  1820,  when  one  M'Quarrie  was  shot 

, 1^  at  and  wounded  by  Stephen  Campbell,  a  member  of  the 

Connpiracy,  association,  whom  he  stated  to  be  now  living  in  Glasgow, 
&C.  '  and  that  he  had  himself  seen,  in  the  schedules  of  expen- 
diture, which  were  circulated  among  the  members  of  the 
association,  an  entry  which  he  believed  had  reference  to 
this  matter,— 

Hakdysid£,  for  the  prosecution,  proposed  to  ask  the 
witness,  whether  Campbell  told  him  that  he  received  a  re- 
ward of  L.15  from  the  association. 

Robertson,  for  the  pannels,  objected, — The  ques- 
tion is  incompetent,  on  the  grounds  that  Campbell  him- 
self is  proved  to  be  alive,  and  ought,  therefore,  to  have 
been  brought,  and  that  the  conversation  alleged  to  have 
passed  between  him  and  the  witness  took  place  when  the 


the  adjournment  was  tili  Monday.  "  Further,  on  the  application  of 
**  the  Jury,  and  in  consideration  of  the  danger  to  their  health  from  the 
'*  close  and  severe  confinement  and  fatigue  which  they  have  undergone 
*'  during  this  and  the  preceding  three  days,  and  having  in  view  the 
*<  additional  confinement  and  fatigue  to  which  they  are  still  to  be  sub- 
"  jected,  till  this  trial  terminate,  the  Lords,  with  consent  of  the  prose- 
*<  cutor,  the  panneb,  and  their  counsel,  allow  them  to  be  taken  out  of 
<*  the  hotel,  and  for  the  purpose  of  hearing  divine  service  in  the  fore- 
"  noon,  carried  in  proper  conveyances  to  the  seats  usually  appropriated 
**  for  the  Judges  of  the  Supreme  Courts,  in  the  High  Church  of  this 
"  city ;  as  also  to  be  taken  out  as  aforesaid  for  the  purpose  of  an  airing 
'<  in  the  nei<;hbourhood  of  Edinburgh,  at  any  time  to-morrow  between 
**  the  hours  of  eleven  o'clock  forenoon  and  three  o'clock  aflernoon,  they 
**  always  being  accompanied  by  and  remaining  in  charge  of  one  or 
*'  more  of  the  said  macers,  and  being  strictly  secluded  from  any  com- 
*<  niunication  with  any  person  whatever,  on  the  subject  of  this  trial.'* 
The  adjournment  on  the  fifth,  sixth,  and  seventh  days  proceeded  on 
the  motion  of  the  counsel  for  the  pannels,  and  took  place  under  the 
express  understanding,  that  the  period  of  adjournment  should  not  be 
reckoned  in  the  running  of  the  letters  of  intimation,  which  would,  in  the 
natural  course,  have  expired  on  the  night  of  Thursday  the  11th  of 
January. 
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pannels  were  not  present,  and  relates  to  a  matter  in  re-    No.  i. 
gard  to  which  they  had  no  warning.                                      Hunter 
The  Lord-Advocate,  for  the  prosecution,  answered    ^^"^^ 
—The  prosecutor  is,  no  doubt,  bound  to  bring  the  best    J*"-  * 
evidence  of  which  the  case  admits.     But  it  would  have 


been  contrary  to  every  principle  of  the  law  of  evidence,  toC«jJ»PJ|*<^y» 
have  brought  forward  the  man  who  committed  this  crime      && 
as  a  witness  against  himself,  and  Campbell  could  not  have 
been  made  a  witness,  without  being  assured  of  his  oMm 
safety. 

M'Neill,  for  the  pannels,  replied. — If  Campbell  were 
in  the  witness  box^  and  refused  to  speak,  then  the  Lord 
Advocate  would  have  put  himself  in  a  position  to  resort 
to  secondary  evidence ;  but  he  is  not  now  in  a  condition  to 
do  so. 

The  Lord  Justice-Clerk  and  Lord  Mackenzie 
were  of  opinion  that  the  question  was  incompetent.  Lor  ds 
MoNCREiFF  and  Cockburn  held,  that  though  it  would 
bave^been  so  in  an  ordinary  case,  yet,  that  considering  the 
circttmstances  in  which  it  was  proposed  to  be  put,  and 
considering  also  that  the  charge  under  trial  was  one  of 
conspiracy,  in  which  the  acts  and  deeds,  and  verbal  de- 
clarations of  co-conspirators  are  always  admissible  articles 
of  evidence,  (Roscoe's  Digest,  p.  324),  the  question  might 
be  allowed. 

In  consequence  of  the  difference  of  opinion  on  the  Bench, 
The  Lord-Advocate  declined  to  press  the  question;  but, 
at  a  subsequent  period  of  the  trial,  the  Lord  Justice- 
Clerk  intimated,  that  if  the  point  had  been  more  fully 
discussed,  less  doubt  would  probably  have  existed  on  the 
part  of  some  of  the  Court  in  regard  to  the  competency  of 
the  question. 

5.  A  letter  signed  **  Patrick  M*Gowan,"  dated  Man-  J«n.  6 
Chester,  July  10,  ISST^  and  addressed  to  the  pannel 
Hacket,  at  the  tavern  which  was  the  place  of  meeting 
of  the  committee  of  the  association,  was  tendered  in  evi- 
dence. It  was  proved  to  have  been  found  in  an  open 
drawer  in  Racket's  house^  within  four  or  five  days  after 


1838. 
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No.  1.  the  apprehension  of  the  pannels,  and  Hacket,  in  his  de- 
Hunter  claratioH,  stated  **  that  he  cannot  remember  whether  he 
oihen,  "  received  said  letter  or  not."  A  Patrick  M^Gowan  was 
^838*  naentioned  in  the  Indictment  as  a  conspirator^  and  a  per- 
son of  that  name  had  been  proved  to  have  taken  some 


^SSISdw^'  part  in  the  illegal  proceedings  of  the  association.     There 

&c      was  also,  in  a  letter  addressed  by  the  pannel  McNeil 

to  Hacket  at  Manchester,  in  May  ISSl,  a  reference  to  a 

communication  from  *^  Patrick,*'  and  in  the  postscript 

these  words,  "  Best  regards  to  Mr.  M'Gowan.'* 

Robertson,  for  the  pannels,  objected  to  the  compe- 
tency of  producing  the  letter,  that  there  was  no  evidence 
either  that  it  was  the  genuine  letter  of  M 'Go wan,  or  that 
M'Gowan  was  a  conspirator.  Neither  is  there  sufficient 
proof  of  its  having  ever  been  received  by  the  pannel 
Hacket.  (Cases  of  Watson  and  Hardy,  Starkie  on  Evi- 
dence, vol.  ii.  pp.  234,  235;  R.  v.  Sidney,  and  R  v. 
Lord  Lovat ;  Archbold's  Summary  of  the  Law  of  Plead- 
ing and  Evidence,  6th  edition,  p.  414.) 

The  Lord- Advocate  and  Shaw  Stewart,  for  the 
prosecution,  answered, — There  is  sufficient  evidence  that 
this  letter  was  in  the  possession  of  the  pannel,  Hacket, 
the  Treasurer  of  the  association.  The  Court  must  be 
satisfied  on  looking  at  it,  that  it  relates  to  the  subject  of 
the  conspiracy,  and  it  must  therefore  be  competent  to 
produce  it — ^not  as  a  declaration  of  guilt  by  a  co-con- 
spirator, but  as  a  document  tending  to  prove  the  criminal 
character  of  the  association,  (Hume,  vol.  ii.  p.  396;  Ali- 
son, vol.  ii.  p.  612 ;  Burnett,  pp.  486,  4870  j^^^  ^  ^^  ^^^ 
case  of  Hardy,  a  letter  to  the  pursuer  from  a  society  at 
Sheffield,  signed  **  William  Broomhead,  secretary,"  and 
which  had  been  found  in  the  possession  of  Thelwall  a 
conspirator  not  under  trial,  was  allowed  to  be  read,  with- 
out any  proof  that  there  was  such  a  person  as  William 
Broomhead,  or  that  there  was  a  Sheffield  society  in 
existence.  (Mr.  Gurney's  edition  of  Hardy's  Trial,  vol.  i. 
p.  412.) 

McNeill  having  been  heard  in  reply. 
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The  Court  unanimously  held,  that  as  the  letter  in  No.  ]. 

question  clearly  related  to  the  business  of  the  association.  Hunter 

and  was  proved  to  have  been  in  the  possession  of  the  otwL, 

pannel  Hacket,  it  was  an  admissible  article  of  evidence,  *^^^^ 
not  as  the  letter  of  any  particular  individual,  but  simply. 


as  an  article  touching  the  common  cause,  and  traced  into  ^^^^' 
the  bands  of  a  prisoner.     The  letter  was  accordingly      ^' 
read  to  the  Jury. 

6.  Several  witnesses  who  were  in  the  immediate  vici-    •?"•  ^ 
nity  at  the  time  of  the  murder  of  Smith,  were  examined 

for  the  prosecution,  and  William  Smith  was  adduced  in 
reference  to  the  general  character  of  the  association,  and 
some  circumstances  showing  the  apprehension  with  which 
the  "  nobs"  or  new  hands  viewed  the  turn-out  cotton- 
spinners. 

Robertson,  for  the  pannels,  cross-examined  this  wit- 
ness at  considerable  length,  as  to  certain  statements  con- 
cerning the  murder  of  Smith,  which  he  related  to  have 
been  made  to  him  by  a  neighbour  named  Mrs.  Mac- 
donald,  who  was  since  dead,  and  who  had  herself  seen  it 
committed.  The  wife  of  the  witness  was  afterwards  ex- 
amined in  exculpation,  to  the  same  effect,  without  any  ob- 
jection being  offered,  on  the  part  either  of  the  Court,  or  of 
the  counsel  for  the  prosecution.^ 

7.  One  of  the  circumstances  founded  on  against  the    Jan.  s 

1838. 

pannels  was  the  fact  of  McLean  having  procured,  shortly 
before  the  murder  was  committed,  a  certificate  to   the 


'  This  point  is  noticed,  because  the  question  which  it  involves  is 
stated  by  Mr.  Alison  (vol.  ii.  p.  515.)  as  one  not  then  settled.  After 
laying  it  down,  that  **  when  it  is  once  proved  that  a  witness  injured  by 
'*  any  crime  is  dead.  It  becomes  competent  to  prove  by  the  evidence  of 
"  third  parties  who  have  heard  what  he  said  in  regard  to  the  subject 
"  of  the  trialy  the  import  of  his  conversation  or  declaration/'  and  re- 
ferring to  the  case  of  M*Coul  or  Moffat,  June  12,  1820,  where  this  was 
beld  in  regard  to  a  statement  made  by  one  Likely*  who  was  since  dead, 
be  adds,  **  that  party  however  was  the  cashier  of  the  bank  broken  into 
^  on  that  occasion,  and  therefore  it  is  not  yet  settled  whether  the  same 
"  will  hold  in  the  ordinary  case  of  a  witness  who  has  died  without 
'*  being  a  sufferer  on  the  occasion,'* 
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^'o- 1-  effect,  that  he  was  a  clear  member  of  the  association,  and 
Hunter  had  always  done  his  duty,  which  certificate  was  signed 
ouTers,  by  the  other  four  pannels.  Adam  Sideserff,  an  exculpa- 
isaa^  tory  witness,  having  stated  that  he  recollected  McLean 
applying  for  it — 


^unier^'     ROBERTSON,  for  the  pauucls,  proposcd  to  ask  him  what 
*<^-      M*Lean  said. 

The  Solicitor-Generai,,  for  the  prosecution,  object- 
ed, that  a  statement  made  by  a  party  may  be  evidence 
against  him,  but  can  never  be  evidence  in  his  favour,  un- 
less it  is  a  necessary  part  of  the  res  gesta^  which  is  not 
the  case  here. 

M'Neill,  for  the  pannels,  replied. — The  res  gesta 
runs  over  the  whole  history  of  the  association.  The  cer- 
tificate is  produced  as  evidence,  not  against  M'Lean  alone, 
but  also  against  the  four  other  pannels.  The  fact  of  their 
having  granted  it  is  represented  as  a  mysterious  and  sus- 
picious circumstance,  and  therefore  leading  to  the  infe- 
rence of  guilt.  But  if  it  is  proved  that  M'Lean,  when 
he  applied  for  it,  did  so  upon  the  ground  that  he  was 
going  abroad,  where,  according  to  the  evidence,  it  might 
be  useful,  the  mystery  will  be  cleared  up. 

The  Court,  looking  to  the  particular  circumstances  in 
which  the  question  was  proposed,  and  viewing  it  as  a 
part  of  the  res  gesta^  allowed  it  to  be  put,  it  being  un- 
derstood that  they  did  not  depart  from  the  general  rule, 
that  nothing  said  by  a  pannel  can  be  evidence  either  for 
him  or  for  the  other  pannels. 

8.  The  defence  for  the  pannel  McLean  against  the 
charge  of  murder  was  a  plea  of  alibi.  Andrew  White 
having  been  called  as  a  witness  in  support  of  this  plea, 
admitted  in  his  examination  in  initialibus,  that  thirteen 
or  fourteen  days  after  the  night  on  which  Smith  was 
murdered,  he  and  four  others  had,  at  the  request  of  one 
Thomas  Loag,  signed  a  certificate  "  £o  satisfy  McLean's 
"  friends  and  acquaintances  that  they  were  with  him  that 
"  night  till  one  o'clock,  and  after  it."  They  all  signed  it 
together,  and  at  the  time  of  doing  so,  conversed  as  to  the 
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different  places  where  they  were  in  the  course  of  the    No.  i. 
ni^t,  and  the  particular  hours  at  which  they  had  left   Hunter 
each.     Loag  had  previously  been  examined  for  the  prose-    ^^ 
cation,  and  had  stated  that  he  acted  by  desire  of  McLean's    ^^- » 

&ther.  The  certificate  was  found,  after  M'Lean's  apprehen- ^ 

sion,in  his  father's  house, and  was  libelled  on  and  produced,  ^^nspiracy^ 

The  SoLiciTOR-GfiNERAL,  for  the  prosecution,  object-     acT' 
ed  to  the  admissibility  of  any  of  the  witnesses  who  had 
signed  the  certificate. 

McNeill,  for  the  pannels,  answered. — There  is  no 
precedent  for  this  objection,  even  as  regards  the  pannel 
M'JLean.  But  the  case,  in  regard  to  the  other  pannels, 
is  much  stronger.  They  are  not  alleged  to  have  been 
concerned  in  getting  up  this  certificate,  and  they  cannot 
be  precluded  from  calling  these  witnesses,  merely  because 
M^JLean's  father,  anxious  to  assert  his  son's  innocence, 
obtained  from  these  parties  joint  certificates  instead  of 
separate  ones.  McLean's  aUbi  is  a  good  defence,/^  them. 
Though  M'Lean  were  to  stand  up  here,  and  confess  his 
guilt,  this  could  not  prevent  the  other  pannels  from 
proving  their  own  case  by  their  own  witness.  Nothing 
he  can  say  or  do,  much  less  his  father,  can  in  any  way 

afiect  them. 

The  Court,  with  some  hesitation,  and  without  pro- 
nouncing a  deliberate  opinion  as  to  the  strict  rule  of  law 
upon  the  subject,  held,  that  considering  the  circumstances 
of  the  case,  and  looking  especially  to  the  fact  that  there 
was  no  proof  of  direct  agency,  to  connect  the  person  at 
whose  instance  the  certificate  was  prepared  with  the  pannel 
M*Lean,  the  evidence  of  the  witnesses  objected  to  should 
be  received  cum  nota,  but  expressed  a  unanimous  opinion, 
that  if  they  had  been  found  inadmissible  for  McLean, 
they  could  not  have  been  examined  for  the  other  pannels. 

9.  The  separate  charge  against  the  pannel  McNeil  of 
sending  a  threatening  letter  was,  that  **  on  the  20th  or 
'*  22d  of  June  ISS?^  &c.  and  within  an  apartment,  &c.  or 
"  elsewhere  within  the  city  of  Glasgow,  or  in  the  vicinity 
"  thereof,  to  the  prosecutor  unknown,"  he  did  wickedly 
and  maliciously  write  the  letter,  "  and  the  said  letter,  of 
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No.  1.  <<  the  tenor  and  import  above  libelled,  and  addressed  as 
Hunter  **  aforesaid,  the  said  Richard  McNeil  did  wickedly  and 
others,  **  maliciously  put  into  the  Post^ffijce  at  Glasgow,  or 
"laaa^  **  cause  or  procure  to  be  put  into  the  said  post-office,  &c. 
'*  and  the  said  letter  was  duly  delivered  to  and  received 


^Mu?d^'**  by  Alexander  Arthur,  &c.' 

*^-  Three  engravers,  who  were  examined  for  the  prosecu- 

tion, gave  it  as  their  opinion,  that  the  threatening  letter 
libelled  on  was  in  the  same  hand-writing  as  the  signature 
to  the  pannel  McNeil's  declarations,  and  another  writing 
which  he  acknowledged  to  be  his.  No  person  acquainted 
with  McNeil's  hand-writing  was  examined,  nor  any  per- 
son who  had  ever  seen  him  write.  The  letter  was  shown 
to  him  when  he  was  apprehended,  and  he  positively  de- 
nied that  it  was  his  hand-writing.  It  was  proved  on  the 
part  of  the  pannel,  by  the  evidence  of  the  postmaster  at 
Neilston,  and  a  clerk  in  the  Glasgow  post-office,  that  from 
the  post-mark  on  the  letter  in  question,  it  must  have  been 
put  into  the  post-office  at  Neilston,  which  is  within  the 
Glasgow  penny  post  delivery,  but  in  the  county  of  Ren- 
frew, and  nine  miles  distant  from  Glasgow. 

Jan.  10  I^  these  circumstances.  The  Lord  Justice-Clerk 
*®^*  told  the  Jury. — You  will  consider  well  before  you  find  the 
letter  to  Mr.  Arthur  to  have  been  written  by  the  pannel 
McNeil,  but  I  may  fairly  tell  you,  that  to  me  and  my 
brethren  on  the  bench,  it  appears  that  the  evidence  on 
this  point  is  deficient.^  Another  objection  to  this  charge 
is,  that  the  Indictment  states  the  letter  to  have  been  put 
into  the  post-office  at  Glasgow,  whereas  it  turns  out  that 
it  was  put  in  at  Neilston.  On  the  whole,  it  will  be  your 
safest  course  to  find,  that  the  charge  against  M'Neil  of 
writing  and  sending  threatening  letters  is  not  proved. 

"mc^  10.  The  Jury,  by  a  majority,  found  the  first,  second, 
third,  and  tenth  charges  of  the  libel  proven  against  all 
the  pannels  as  libelled,  and  unanimously  found  the  other 
charges  of  the  libel  not  proven. 

This  verdict  having  been  recorded.  The  Lord  Justice- 

^  Authorities  quoted  for  the  pannel  on  this  |K>int,  Hume,  vol.  ii.  p. 
295 ;  Burnett,  p.  503 ;  Pliliipps  on  Evidence,  7th  edition,  vol.  i.  p.  490. 
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Clekk  discharged  the  Jury,  and  stated  to  them,  that  con-  No.  i. 

ddering  the  severe  duty  which  they  had  had  to  discharge,  Hunter 

and  the  length  of  time  they  had  been  employed  in  this  otw«, 

case,  the  Court  had  resolved  to  enter  on  the  books  of  ad-  ''j*^^ 


journal  a  resolution  to  the  effect,  that  they  should  be  ex- 

cused  from  serving  on  juries  for  three  years,  and  to  re-^"J^j^> 
commend  to  the  Sheriffs  of  the  district  to  extend  to  them      &«* 
a  similar  indulgence. 

M'N£iLL,  for  the  pannels,  thought  it  right  to  bring 
under  the  notice  of  the  Court  and  the  Jury  a  contradic- 
tion in  the  terms  of  the  verdict  as  at  present  worded. 
The  fifth  charge  contained  a  general  statement  of  the 
various  acts  of  violence  said  to  have  been  done  through 
the  agency  of  the  secret  select  committee  appointed  on 
the  14th  of  June,  and  the  seven  following  charges,  in- 
cluding the  10th,  contained  merely  a  particularization  of 
the  individual  acts.  Since,  therefore,  the  general  charge 
had  been  found  not  proven,  no  single  particularization  of 
that  charge  could  be  proven. 

The  Lord  Justice-Clerk. — The  Jury  have  been 
discharged  according  to  the  forms  of  the  Court.  We 
cannot  now  ask  them  to  go  back  upon  their  verdict.  Be- 
fore the  words  were  finally  recorded,  it  would  have  been 
quite  right  to  have  asked  them  for  any  explanation  which 
they  might  have  thought  proper  to  give.  But  that  is 
quitejncompetent  now. 

The  Lord-Advocate  having  moved  for  sentence, — 
McNeill,  for  the  pannels,  repeated  his  statement,  as  an 
objection  in  arrest  of  judgment  on  the  tenth  charge. 

The  Solicitor-General,  for  the  prosecution,  an- 
swered,— The  objection  cannot  be  carried  farther  than 
this»  that  that  part  of  the  tenth  charge,  which  states  the 
pannels  to  have  been  parties  to  the  appointment  of  the 
secret  select  committee,  is  not  to  be  taken  into  considera- 
tion. 

Robertson,  for  the  pannels,  having  replied. 

The  Court  found,  that  looking  to  the  structure  of  the 
Indictment,  in  which  the  chaises  after  the  fifth  were  in- 
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No.  1.  troduced  by  the  words  "  more  particularly^**  followed  at 

Huoulr  the  cominencement  of  each  separate  charge  by  the  word 

^^^^  **  likeas/' — no  judgment  could  pass  on  that  part  of  the 

^iSs8  '  ^^^^^^  relating  to  the  tenth  charge. 


conipincy,     Jn  rcspect  of  theforcgoiug  verdict  of  assize,  the  pan- 
Ac  '  nels  were  sentenced  to  be  transported  beyond  seas,  for  the 
period  of  seven  years. 


GLASGOW  CIRCUIT. 

Winter  1888. 


JUDOES. 


•'jji^^  Lords  Mebwtn  and  Cockburn. 

HsR  Majesty's  Advocate — ffandyside 

AGAINST 

James  Wilson.— «/oAn  Murray,  Jun. 

Culpable  Homicide. — A  pannel  having  assaulted  a  persoDy  who  was 
immediately  conveyed  to  an  hospital,  where  he  contracted  erysipelas, 
and  died,  acquitted  of  Culpable  Homicide,  and  convicted  only  of  the 
alternative  charge  of  Assault. 

No.  2.    James  Wilson  and  Robert  Wilson  were  charged  al- 
wfiton.    ternatively  with  Culpable  Homicide,  or  Assault  to  the 
injury  of  the  person  and  danger  of  life ; 

In  so  fab  as,  on  the  6th  of  March  1887,  on  or  near  to  the  Dal* 
marnock  Road,  in  the  barony  parish  of  Glasgow  and  shire  of  Lanark, 
and  at  or  near  that  part  thereof  which  is  opposite,  or  nearly  opposite, 
to  the  house  occupied  by  William  Chalmers,  change- keeper,  the  said 
James  Wilson  and  Robert  Wilson  did  wickedly  and  feloniously  attack 
and  assault  James  Smith  and  Donald  Pollock,  privates  in  the  79th 
regiment  of  foot,  then  stationed  in  the  barracks,  Gallowgate  street  of 
Glasgow :  And  the  said  Donald  Pollock  having  taken  refuge  in  the 
house  of  the  said  William  Chalmers:  And  the  said  James  Smith  having 


Culpable 
Homicide. 
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proceeded  along  the  road  towards  Glasgow,  the  said  James  Wilson  and     No.  2. 
Robert  Wilson  did,  both  and  each,  or  one  or  other  of  them,  follow  after    ^^]|^ 
the  said  James  Smith ;  and  having  overtaken  him  when  opposite  or  Olaigow, 
near  to  the  house  or  shop  in  Anderson's  Land,  Dalmamock  road  afore-    ^^^ 
aid,  occupied  by  Joseph  Hamilton,  baker,  did,  both  and  each,  or  one  _ 

or  other  of  them,  strike  the  said  James  Smith  a  violent  blow  on  the  cnlpsUe 
belly,  which  felled  him  to  the  ground ;  and  when  lying  on  the  ground.  Homicide. 
did  repeatedly  strike  him  and  kick  him  on  various  parts  of  his  body,  and 
did  pall  his  bayonet  out  of  its  scabbard,  and  did  strike  him  therewith 
several  severe  blows  on  the  head  ;  and  in  consequence  of  the  injuries  so 
recdved  from  them,  or  one  or  other  of  them,  the  said  James  Smith  was, 
on  the  same  night,  sent  as  a  patient  into  the  hospital  of  the  sud  bar- 
racks, where  he  continued  to  languish  until  on  or  about  the  26th  day  of 
the  said  month  of  March,  when  he  died  from  the  injuries  received  from 
them,  or  one  or  other  of  them,  as  aforesaid,  and  was  thus  culpably 
killed  by  them,  the  said  James  Wilson  and  Robert  Wilson,  or  one  or 
other  of  them :  Ob  at  lsast,  the  said  James  Smith,  in  consequence  of 
the  injuries  so  suffered  from  them,  or  one  or  other  of  them,  contracted, 
or  was  infected  with  erysipelas  of  the  head,  which  attacked  him  on  or 
aboat  the  ISth  day  of  the  said  month  of  March,  and  of  which  disease  he 
died  on  or  about  the  26th  day  of  that  month,  and  was  thus  culpably  be- 
reaved of  life  by  them  the  said  James  Wilson  and  Robert  Wilson,  or 
one  or  other  of  them :    Ob  otbxbwxsb,  time  and  place  above  libelled, 
the  said  James  Wilson  and  Robert  Wilson  did,  both  and  each,  or  one  or 
other   of  them,  wickedly  and  feloniously  attack  and  assault  the  said 
James  Smith  and  Donald  Pollock,  or  one  or  other  of  them,  in  manner 
above  libelled,  to  the  great  effusion  of  the  blood  of  the  said  James 
I,  and  to  the  injury  of  his  person,  and  to  the  danger  of  his  life. 


The  diet  having  been  called  against  Robert  Wilson, 
and  he  having  failed  to  appear,  sentence  of  fugitation 
was  pronounced  against  him. 

The  pannel,  James  Wilson,  pleaded  not  guilty. 

A  proof  was  led,  from  which  it  appeared,  that  imme- 
diately after  the  assault.  Smith  was  conveyed  to  the  hos- 
pital of  the  barracks,  where  the  wounds  on  his  head  were 
exanuned,  and  found  not  to  be  of  a  dangerous  nature. 
On  the  fifth  day,  erysipelas  began  to  make  its  appearance 
on  the  wounds,  and,  having  spread  on  the  head,  proved 
fetal  in  thirteen  days.  It  appeared,  that  at  the  time  he 
was  taken  to  the  hospital,  there  was  a  mild  case  of  erysi- 
pelas in  the  same  ward — ^in  a  bed  at  the  distance  of 
twenty  fett  from  that  occupied  by  the  deceased.     The 

VOL.  II.  c 
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No.  2.  medical  witnesses  deponed,  that,  in  their  opinion,  the  pa* 
Wilson,  tient  did  not  contract  the  disease  through  infection — 
^HlJf^'o  though  it  was  possible  that  he  might  have  done  so. 
1838.  Handyside,  for  the  prosecution,  argued,  that  a  case 
Culpable  ^^  culpable  homicide  had  been  established  against  the 
Uamidde.  pannel. 

Murray,  for  the  pannel,  answered,  that  he  could  be 
found  guilty  of  the  assault  only.     (Cases  of  Christian  Pa- 
terson,  1823  ;  and  Campbell,  1 819.    Alison,  voL  i.  p.  147.) 
Lord  Cockburn  charged  the  Jury. — It  is  argued  by 
the  public  prosecutor,  that  but  for  the  wounds  inflicted  by 
the  pannel,  the  sufferer  never  would  have  died,  and  they 
are,  therefore,  not  only  the  remote,  but,  properly  speak- 
ing, the  real  and  only  cause  of  bis  death.     For  the  pan- 
nel, on  the  other  hand,  it  is  argued,  that  the  wounds  can- 
not be  blamed  for  the  effects  of  a  disease,  which  is  not  the 
natural  consequence  of  them,  and  but  for  which  they 
would  have  proved  comparatively  harmless.     Now,  this 
latter  doctrine  is  not  to  be  taken  without  some  limi- 
tation.    Suppose  a  man  to  die  of  apoplexy,  but  that  apo- 
plexy to  have  been  produced  by  a  blow.     It  will  not, 
surely,  do  for  the  prisoner,  in  that  case,  to  say,  I  gave  you 
a  blow,  but  I  did  not  give  you  apoplexy.     He  must  stand 
the  peril  of  the  consequences  of  his  act.     Death  seldom 
follows  directly  from  a  blow,  or  even  a  wound.     Some 
supervening  disease  is  generally  the  immediate  cause.     I 
remember  the  case  of  the  gamekeeper  of  a  person  of  high 
rank,  who,  by  means  of  a  spring  gun,  shot  a  poacher. 
The  wound  produced  lock-jaw,  which  caused  death.     An 
attempt  was  made  in  that  case,  as  in  the  present,  to  re- 
present the  lock-jaw  as  unconnected  with  the  injury  in- 
flicted— which,  however,  very  properly,  proved  unsuccess- 
ful.^     For  the  rule  is,  that  provided  the  disease,  from 

^  Case  of  James  Craw,  26th  June  1826,  and  6th  and  8th  June  1827 
(Syme,  pp.  188,  210),  in  which  it  was  decided  that  it  is  murder  to  set 
a  spring  gun  in  a  preserve,  if  death  thereby  ensue  to  a  poacher.  The 
case  was  not  tried  upon  the  facts,  but  the  plea  referred  to  by  his  Lord- 
ship (who  was  one  of  the  counsel  for  the  pannel)  was  announced  as  lo 
constitute  the  defence. 
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which  death  foUowB,  be  not  altogether  new,  but  a  natural  No.  2. 
consequence  of  the  injury^  the  law  holds  that  injury  to  wiison, 
be  the  cause  of  the  death.  In  the  case  of  Christian  Pa-  jllnfJo' 
terson,  to  which  reference  has  been  made,  the  circum-  ^^^• 
stances  were  entirely  different.  The  woman  there,  within  cuipaWe 
a  few  days  after  receiving  the  injury,  had  drank  a  quantity  Mo™»«^<'»' 
of  whisky,  which  produced  eiysipelas,  of  which  she  died. 
In  fact  she  died  of  whisky,  and  not  of  any  proper  result 
of  the  injury.  In  the  case  of  Campbell  I  was  counsel  for 
the  prisoner.  The  person  who  had  been  wounded  was 
taken  to  the  Infirmary,  where  erysipelas  was  absolutely 
n«ing.  One  of  the  Medical  witnesses  stated  that  the  di^- 
ease  was  so  prevalent  there,  that  any  stranger  entering  the 
Infinnary  would  have  been  almost  certain  to  take  it  Nay, 
it  was  proved  that  the  tendency  to  infection  was  greater 
without  the  wounds  than  with  them,  as  the  loss  of  blood 
would  operate  as  a  protection.  Under  these  circumstances 
the  Jury  justly  held  that  the  wounds  were  not  the  cause 
of  the  erysipelas.  You  must  apply  this  principle  to  the 
present  case.  If  the  wound  caused  the  disease,  the  pan- 
nel  most  be  found  guilty  of  culpable  homicide.  If  it  had 
no  effect  in  producing  it — ^the  verdict  cannot  go  that 
length.  Now,  the  medical  witnesses  tell  us  that  the 
disease  was  not  contracted  by  infection,  and  their  re- 
port describes  the  wounds  as  the  primary  cause  of 
death.  Before  you  can  acquit  the  pannel  of  the  more 
serious  charge  standing  against  him,  you  must  be  satis- 
fied that  the  disease  was  an  entirely  new  disease — not 
produced  by  the  wounds,  but  by  infection,  or  some  other 
external  cause.  The  application  of  this  principle  will  re- 
quire your  utmost  caution.  And  you  are  bound  to  give 
the  pannel  the  benefit  of  any  reasonable  doubt  which  you 
may  entertain  on  this  point ;  and  if  you  have  any  such 
doubt,  your  verdict  can  only  be  one  of  guilty  of  assault. 

The  Jury,  by  a  majority  of  one,  found  the  charge  of 
culpable  homicide  not  proven,  but  found,  unanimously, 
the  charge  of  assault  proven  as  libelled. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 


so     REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 

No.  2.    sentenced  to  be  transported  beyond  seas,  for  the  period  of 
Wihon,  seven  years. 

Glasgow, 

Jan.  10 

1838. 


Culpable 
Homicide. 


Jan.  12  Her  Majesty's  Advocate. — Handifnde 

1838. 

AGAINST 

John  M'Cabe,  James  Miluoan,  MicHASii  Goodwin,  and  Patrick 

Divan — H.  G.  Bell. 

Rioting  and  Breach  of  the  Peace. — Indictment. — Witness- — 
1.  An  objectioD  to  an  indictment  for  rioting  and  breach  of  the  peace, 
that  the  species  facH  libelled  amounted  to  the  crime  of  mobbing^ 
repelled. 

2.  An  objection  to  the  admissibility  of  a  witness,  founded  on  a  state- 
ment that  he  was  a  different  person  from  that  specified  in  the  list 
annexed  to  the  indictment,  sustained,  after  the  Jury  was  sworn. 

3.  A  similar  objection,  founded  on  an  alleged  error  in  regard  to  the 
county  in  which  the  witness's  residence  was  situated,  repelled. 

No.  3.    John  M'Cabe,  James  Millioan,  Michael  Goodwin, 

John  . 

M<cabe  and  Patrick  Divan,  were  charged  with  Rioting  and 
othen,    Breach  of  the  Peace,  as  also  Assault  to  the  effusion  of 
Glasgow.  }y\QQ^  and  serious  injury  of  the  person. 


Riodnffand 

Breach  of  In  SO  FAR  AS,  on  the  19th  of  June  1837,  and  at  or  near  a  piece  of 
the  Peace,  ground  near  to  Govan  coalworks,  belonging  to  William  Dixon,  Esq., 
and  which  piece  of  ground  is  situated  in  the  parish  of  Govan,  and 
county  of  Lanark,  or  otherwise  in  that  part  of  the  parish  of  Govan, 
which  is  within  the  county  of  Renfrew,  a  mob,  or  great  number  of 
disorderly  and  evil  disposed  persons,  who  were  armed,  or  at  least  a 
portion  of  them,  with  large  sticks  or  bludgeons,  and  having  fought  to- 
gether, in  breach  of  the  public  peace,  did  riotously  and  tumultuously 
assemble  together,  to  the  disturbance  of  the  public  peace,  and  to  the 
terror  and  alarm  of  the  lieges,  did  thereafter  proceed  in  a  violent  and 
outrageous  manner  to  attack  and  assault  peaceably  disposed  persons, 
who  happened  to  be  present  at  and  to  witness  the  lawless  proceedings 
of  the  said  mob,  and  the  said  mob  did  strike  and  beat  with  their  large 
sticks  or  bludgeons,  and  did  kick  with  their  feet,  a  number  of  the  said 
peaceably  disposed  persons,  and  did  otherwise  maltreat  and  abuse  them, 
to  the  effusion  of  their  blood,  and  serious  injury  of  their  persons :  More 
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PABTiciJi.AiUiY,  time  and  place  aforesaid,  John  MKiavick,  collier  at    No.  8. 
GoTu  colliery  aforesaid,  and  now  or  lately  residing  with  Neil  M*Cam-   jJ^^^ 
rage^  shoemaker.   Main  street,   Gorbals,   in  or  near  Glasgow,  was      and 
wickedly  and  feloniously  assaulted  by  the  said  mob,  and  was  repeatedly    o^«r*» 
itreek  with  a  huge  stick  or  bludgeon  several  severe  blows  upon  the   j||^  2' 
head,  and  other  parts  of  his  body,  and  was  knocked  down  to  the  ground,      1838. 
aod  kicked,  and  otherwise  abused  and  maltreated,  so  that  he  was  ren-    ^ 
dered  insensible,  and  his  head  cut  in  different  places,  and  his  person  Bro^ch^^ 
otherwise  severely  injured,  and  to  the  effusion  of  his  blood:  And  thePcMs. 
Williaffl  Broadly,  collier  at  the  Govan  colliery  aforesaid,  and  now  or 
lately  residing  at  Newry-row,  or  Urie's-row  there,  was  wickedly  and 
feJonioQsly  assaulted  by  the  said  mob,  and  was  severely  struck  with  a 
hrge  stick  or  bludgeon  upon  the  forehead,  which  knocked  him  down  to 
the  ground,  and  when  on  the  ground  he  was  kicked  severely  under  the 
nght  eye^  and  otherwise  abused  and  maltreated,  so  that  he  was  render- 
ed insensible,  and  his  face  cut,  and  his  person  otherwise  severely  injured, 
and  to  the  effusion  of  his  blood :  And  the  sud  John  M*Cabe,  Hugh 
M'Kenna,  James  Milligan,  Michael  Goodwin,  and  Patrick  Divan,  did, 
iDand  each,  or  one  or  more  of  them,  form  part  of  the  said  mob  or  great 
Domber  of  ^sorderly  and  evil  disposed  persons,  by  taking  an  active 
pvt  therein,  and  by  exciting,  encouraging,  assisting,  aiding  and  abetting 
them  in  their  unlawful,  riotous,  aod  tumultuous  proceedings  and  assaults 
above  libelled:   As  ai«o,  the  said  John  M'Cabe,  Hugh  M*Kenna, 
James  HiUigan,  Michael  Goodwin,  and  Patrick  Divan,  did,  all  and 
each,  or  one  or  more  of  them,  time  and  place  above  libelled,  wickedly 
aod  feloniously  attack  and  assault  the  said  John  M'Gavick  and  William 
Brosdiy,  or  one  or  other  of  them,  in  manner  above  libelled. 

1.  H.  G.  Bell,  for  the  pannels,  objected  to  the  rele- 
vancy of  the  Indictment,  that  the  minor  proposition  sets 
forth  the  assemblage  of  a  mob,  and  therefore  the  species 
ficH  amounts  to  the  crime  of  Mobbing,  which  is  not 
charged  in  the  major  proposition. 

Handyside,  for  the  prosecution,  answered, — If  the 
statement  in  the  minor  proposition  amounted  to  a  different 
crime  from  that  charged  in  the  major,  the  discrepancy 
would  be  fatal.  But  the  species  facH  set  forth  corresponds 
exactly  with  the  charges  of  Rioting  and  Breach  of  the 
peace. 

Lord  Medwyn. — ^The  Indictment  might  have  been 
more  accurately  expressed,  but  as  the  crime  of  Rioting 
may  be  committed  by  a  crowd  or  number  of  persons,  the 
pannels  are  properly  charged  with  Rioting  and  Breach  of 
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No.  4.    annexed  to  the  act,  as  it  neither  specified  the  crime 

V.  ^  charged,  nor  enumerated  the  number  of  pages  of  which 

^j^^vi  *^®  lil^^l  consisted.     (4.)  That  the  theft  was  not  charged 

1888-  as  having  been  committed  "  wickedly  and  feloniously.** 
Susp.  and  '^^^  Court  refuscd  the  bill,  on  the  ground  that  in 
^^^  framing  complaints  before  the  Justices,  the  same  accuracy- 
is  not  required  as  in  Indictments  before  the  Court  of 
Justiciary,  and  that  the  forms  of  service  and  execution 
under  the  act  9th  Geo.  IV.  c.  29,  do  not  apply  to  Justice 
of  Peace  Courts ;  but,  under  the  whole  circumstances  of 
the  case,  restricted  the  punishment  to  imprisonment  for 
six  weeks. 

John  M'Crakek,  S.S.C.— William  Napier,  W.  S.  Agents. 


Jan.  22  Present 

1838. 

Lords  Moncrbiff,  Mbdwtn,  Cockburiv. 
Her  Majesty's  Advocate — SoL-Gen.  Rutherfurd — Innes 

AGAINST 

DAvn>  Fdblo — B.  B.  BelL 

Theft. — The  appropriation  by  a  clerk,  of  a  sum  of  money  defivered  to 
him,  with  instractious  to  pay  it  to  the  collector  of  excise,  for  a  wine 
license  for  his  master,  is  theft,  not  breach  of  trust. 

No.  5.    David  Field  was  charged  alternatively  with  Breach  of 

David 

Field,    trust  and  Embezzlement,  or  Theft, 


'^^^^^  In  so  FAR  AS,  on  the  19th  of  June  1837,  the  said  David  Field  being 
then  a  clerk  in  the  employment  of  William  Dawson,  colour-manufiictur- 
er,  Leith,  and  George  Aked,  principal  clerk  to  the  said  William  Daw- 
son, having,  on  behalf  of  the  said  William  Dawson,  entrusted  and  deli- 
vered to  him  the  sum  of  L.^.  lOs.  sterling,  with  instructions  to  pay  the 
same  to  the  collector  of  excise  in  Edinburgh  for  a  certain  wine  license 
for  the  said  William  Dawson,  the  said  David  Field  did,  time  above  li- 
belled, within  the  counting-room  or  office  situated  in  Elbe  Street,  Leith, 
occupied  by  the  said  William  Dawson,  or  at  some  other  place  to  the 
prosecutor  unknown,  wickedly  and  feloniously,  and  in  breach  of  the 


Theft. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  S5 

trust  reposed  in  him,  embezzle  and  appropriate  to  his  own  uses  and    No.  6. 
purposes  the  foresaid  sum  of  L.2. 10s.  sterling,  the  property  or  in  the     ^^^^ 
lawful  possession  of  the  said  William  Dawson ;  Ob  oTHsawiss,  time    Jan.  22 
and  place  above  libelled,  the  said  David  Field  did,  wickedly  and  feloni-     ^^^ 
ottsly  steal,  and  theftuously  away  take  the  sum  of  L.2. 10s.  sterling,  the' 
property  or  in  the  lawful  possession  of  the  said  William  Dawson. 

The  Court  found,  that  the  species  JueH  libelled  in  this 
Asige  amounted  to  the  crime  of  Theft,  and  the  statement 
of  it  as  a  case  of  Breach  of  trust  and  Embezzlement  was, 
on  the  motion  of  the  Solidtor-Greneral,  struck  out  of  the 
Indictment 

The  pannel  pleaded  guilty  to  this  and  a  variety  of 
other  charges. 

In  respect  of  which  judicial  confession,  he  was  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of  four- 
teen years. 


Present,  Jan.  29 

1838. 

The  Lobd  Justice-Genebal, 

LoEDS  Meadowbank,  Mackenzob,  Moncbeiff. 

Heb  Majesty's  Advocate — Shaw  SUwart—Innes 

AGAINST 

James  Feobn — PatHsan, 

Robbebt. — A  pannel  having  obtained  possession  of  a  watch  by  a  sud- 
den snatch  which  broke  the  guard  chain,  and  the  party  assaulted 
having  at  the  same  moment  fallen,  either  from  being  tripped,  or  acci- 
dentally,— held  that  there  was  a  sufficient  amount  of  violence  to  con- 
sdtnte  the  crime  of  robbery. 

James  Fegen  alias  James  Brannan  was  charged    No.  e. 
with  Robbery,  Fegen. 

Ih  so  fab  A8,  late  on  the  night  of  the  SOth,  or  early  on  the  morning  of 
tte  31st  of  August  1837,  he  did,  in  or  near  the  Nethergate  Street  of 


Robbery. 
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No.  6.    Dundee,  wickedly  and  feloniously  attack  and  assault  Harry  Howey,  &c« 

James     ^^^^  ^|^  forcibly  throw  him  down  upon  the  ground,  and  did  then  and 

J^29    there  wickedly  and  felouiouslyi  and  by  force  and  violence,  take  from  his 

1838.     pocket  or  person,  and  did  rob  him  of  a  diver  watch,  the  property  or  in 

the  lawful  possession  of  the  said  Harry  Howey ; 

with  an  alternative  charge  of  aggravated  Theft. 
The  pannel  pleaded  not  guilty. 

From  the  evidence  it  appeared,  that  he  had  come  up  to 
Mr.  Howey,  seized  his  watch  chain,  and  pulled  the  watch 
out  of  his  pocket.  Mr.  Howey  fell,  whether  accidentaUy, 
or  from  being  tripped,  he  could  not  say ;  but  he  stated, 
that  he  would  not  have  fallen,  if  he  had  not  been  laid  hold 
of.  The  guard  chain  attached  to  his  watch  was  broken 
by  a  second  tug,  while  he  was  falling.  He  fell  on  bis 
knee,  and  was  very  slightly  hurt.  The  watch  was  gone 
in  a  moment,  and  he  had  no  time  to  resist. 

The  Court  unanimously  held,  that  the  degree  of  vio- 
lence proved  was  sufficient  to  establish  the  charge  of  Bob- 
bery, of  which  the  Jury,  under  the  direction  of  the  Lord- 
Justice-General,  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fourteen 
years. 


Feb.  19 
1838. 


Present, 

The  Lord  Justice-Clbbk, 

LoBDs  Medwyn,  Cockburn. 

Her  Majesty's  Advocate — SoL^Gen.  Eutherfurd^Innes 

AGAINST 

John  Laird  and  Cautiokeb — H.  O,  BtU. 

Citation — Domicile — Mandate — Cautioneb. — 1.    An  objection 
having  been  taken  to  the  citation  of  a  party,  that  he  had  lost  his  do- 
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midle  at  the  place  where  the  copy  of  the  libel  was  left  for  him,  and  a 
proof  having  been  led,  which  raised  a  presumption  that  he  was  furth 
of  the  kingdom, — ^held  that  appearance  could  not  be  made  for  him 
without  a  mandate,  and  sentence  of  fugitation  accordingly  passed. 
2.  Qaestion, — ^whether  the  motion  for  forfeiture  of  the  bail-bond  could 
be  ioabted  in  under  these  circumstances. 

John  Laird,  designed  as  '*  now  or  lately  residing  in  no.  7. 
Bernard  Street,  Leith,''  was  charged  with  Breach  of  ^^^ 
trust  and  Embezzlement,  but  failed  to  appear.  ^\e^^ 


The  Solicitor-General  moved  for  sentence  of  fu-  Breach  of 
gitation,  and  forfeiture  of  the  bail-bond. 

H.  6.  Bell  objected,  that  Laird  had  not  been  duly 
cited.  The  copy  of  the  libel  had  been  left  at  his  former 
domicile  at  Leith,  but  Laird  having  left  Leith  considera- 
bly upwards  of  forty  days  previous,  had  lost  his  domicile 
there,  and  the  citation  on  the  ordinary  short  inductee  was 
therefore  inept.     (Act  of  Sederunt  14th  December  1805, 

A  proof  having  been  led  of  the  facts  averred. 
The  Solicitor-General  argued. — The  evidence  does 
not  establish  the  loss  of  domicile  averred.  If  to  be  taken 
at  all,  it  raises  a  presumption  that  Laird  is  furth  of  the 
kingdom,  and  appearance  cannot,  therefore,  be  made  for 
him  without  a  mandate. 

H.  6.  Bell  answered, — The  averment  made  is  not 
that  Laird  is  furth  of  the  kingdom,  but  merely  that  he 
had  no  domicile  at  Leith,  at  the  time  of  serving  the  libel. 
Appearance  must  at  all  events  be  competent  for  the  cau- 
tioner in  the  bail  bond,  the  forfeiture  of  which  has  been 

moved  for. 
The  Court  were  of  opinion,  that  no  appearance  could  be 

loade  for  Laird,  without  production  of  a  mandate,  and 
accordingly  pronounced  against  him  sentence  of  fugita- 
tion. 

The  Solicitor-General  declined  to  insist  at  present 
in  the  motion  for  forfeiture  of  the  bail  bond. 


S8     REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 


March  12 
1838. 


Present, 

The  Lord  JusTicE-GsN£itix. — Thb  Lord  Justice- Clerk. 

Lords  Meaj>owbank»  Mackenzie,  Moncreiff,  Cockburk. 

Her  Majesty's  Advocate — Sol.'Gen.  Ruihajurd — Inne$ 

AGAINST 

John  Smith — Logan, 

Theft. — The  appropriation  by  a  pannel  of  articles  found  on  the  high- 
way, the  owner  of  which  is  well  known  to  him,  is  theft 

No.  8.    John  Smith  was  brought  before  the  Court  on  the  27th 
Smith.    December  1837»  charged  with  Theft, 


Theft  1^  gQ  p^^  AS,  on  the  26th  May,  1828,  John  Buchanan,  &c.,  having,  on  or 
near  the  public  road  leading  between  Milldamhead  and  Ek^defechan, 
&c.,  and  on  or  near  that  part  of  said  road  which  is  within  a  quarter  of  a 
mile  or  thereby  of  Ecclefechan,  or  on  or  near  some  other  part  of  the 
said  road,  the  particular  place  being  to  the  prosecutor  unknown,  dropt 
or  lost  L.112  or  thereby  in  bank  or  bankers  notes,  a  bill  of  exchange 
for  L.IK,  a  receipt  for  1 8s.  6d.,  and  a  pocket  book,  the  property  or  in 
the  lawful  possession  of  the  said  John  Buchanan,  the  said  John  Smith 
did,  place  above  libelled,  on  the  29th  May  1828,  find  the  said  money 
and  other  articles,  and  did  then  and  there,  or  at  some  other  time  and 
place  to  the  prosecutor  unknown,  appropriate  the  same  to  his  own  uses 
and  purposes,  he  well  knowing  the  same  to  be  the  property  of  the  said 
John  Buchanan,  and  did  wickedly  and  feloniously  steal  and  theftuoasly 
away  take  the  said  articles,  &c. 

Logan,  for  the  pannel,  having  objected,  that  the  species 
Jbcti  libelled  clid  not  amount  to  Theft, — the  Court  order- 
ed Informations  on  the  relevancy  of  the  Indictment. 
In  the  Information  for  the  prosecution  it  was  argued, — 
The  chief  difficulty  with  which  the  prosecutor  has  to 
contend,  arises  from  the  expression  of  opinion  upon  this 
subject  by  Scotch  writers,  of  such  authority  as  Burnett 
and  Hume. 


Theft. 
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fiurnett  (p.  US.)  lays  it  down,  that  *^  if  B.  finds  a  par-    No.  s. 
"^ceU  suppose  on  the  highway,  that  had   been  lost  or    8mitb, 
"'amissing,  and  carries  it  off  fraudulently,  and  with  a  ^1^'^ 
**  view  to  make  it  his  own,  he  is  not  guilty  of  theft,  not 
''  haying  taien  it,  either  de  Jacto^  or  de  Jure,  out  qf  the 
^'poutMum  of  the  owner,  and  this  holds,  though  the 
*^  thing  is  taken  in  such  circumstances  as  that  the  finder 
*^  could  be  at  no  loss  to  discover  the  owner,  and  to  restore 
"  it  to  him."    This  broad  statement  of  the  law  is  founded 
upon  the  single  case  of  Elliot,  2d  July  1618,'  which  upon 

'  The  entry  of  this  case  in  the  record  is  as  follows  :— 

Curia  Justwiarii  S.  2>.  N.  RegU  tenta  in  pretorio  de  Edinburgh  $€- 
cado  die  mensis  Juiii  1618,  per  Jdagiitrum  AUxandrum  Colvil. 

Intran.  Gilbert  EUote  callit  Gib  the  Galyart 

Dilaitit  of  the  thiftlous  steilling  of  ane  purs  fra  John  Armestrang, 
aUitof  the  Holme,  under  silence  and  dud  of  nyght,  within  the  dwell- 
ing-hous  of  AIex^  Young  in  Selkirk,  in  the  month  of  May  last,  be  taking 
the  said  purs  with  fourtie  punds  being  therein  furth  of  the  said  John 
Annestrang's  breikis  in  maist  theftuous  manner,  and  drinking  of  ten 
oerkis  of  the  money  that  was  therein,  and  abstracting  the  rest  of  the 
fi>Drtie  pund,  unto  the  tyme  the  samyn  was  challengit  upone  him,  and 
restorit  bak  againe  therefter  to  the  said  John  Armestrang  awner 
tiiereof. 

The  pannell  declairit  that  he  nawayis  staw  the  purs  in  manner  spe- 
cified in  the  dittay,  Bot  allanerlie  that  he  being  in  Alex^  Young's 
liouse  in  Selkirk,  rysing  in  the  morning,  fand  the  purs  upone  the  flure 
of  the  cbalmer,  quhilk  he  retenit,  and  spendit  of  the  money  that  was 
therein  ten  merkis  allanerlie,  in  recompence  of  the  supper,  and  restorit 
the  said  purs  with  the  rest  of  the  money  being  therein  to  the  said  John 
Annestrang  as  sone  as  he  understand  the  samyn  pertenit  to  him. 
Affirming  that  the  said  John  Armestrang  wald  noways  insist  aganis 
bim  for  thift. 

The  Advocat  anseris,  that  his  declaration  maid  can  nocbt  be  respec- 
tit,bot  he  sould  be  put  to  the  assyse  in  respect  of  his  deposition  maid 
be  him  in  presence  of  the  Justice,  confessing  the  stealing  of  the  purs 
aod  money  therintill  in  manner  specified  in  the  dittay. 

The  Justice  ordain  is  him  to  pas  to  an  assyse,  notwithstanding  of  his 
fi>rmer  allegeance  and  declaratioun  mad  be  him  thereintil. 

Assiza, 


Theft. 
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No.  8.  examination  does  not  appear  to  support  the  doctrine  laid 
Smith,  down.  In  that  case,  Elliot  was  accused  of  theft.  In  his 
^18^/^  declaration  he  stated,  that  he  found  the  purse  upon  the 
-floor  of  the  chamber.  The  prosecutor  seems  to  have 
founded  upon  a  previous  confession  which  had  been  taken 
upon  oath  in  presence  of  the  Justice,  and  it  does  not  ap- 
pear that  any  evidence  was  led.  No  direction  appears  to 
have  been  given  by  the  Court ;  and  the  Jury  returned 
an  unintelligible  special  verdict,  which,  however,  cannot 
be  considered  an  acquittal,  since  it  was  immediately  and 
without  objection  followed  by  a  sentence  of  scourging  and 
banishment  for  life.  Mr.  Burnett  thinks  he  has  removed 
the  difficulty,  when  he  suggests  that  Elliot  might  be 
guilty  of  a  wrong,  though  not  guilty  of  theft ;  but  it  will 
be  observed  that  the  only  offence  charged  in  the  dittay, 
is  the  theftuously  stealing  of  a  purse ;  and  it  must  be 
presumed,  however  loose  the  practice  was  at  thai  time, 
that  the  Court  considered  the  verdict  to  be  a  conviction 
of  theft.  If,  however,  it  be  maintained  that  the  verdict 
amounts  to  an  acquittal  of  theft,  it  by  no  means  follows  that 
it  proceeded  on  the  ground,  that  the  property  had  been 
lost  by  Armstrong,  and  found  and  appropriated  by  Elliot 

Quhilks  persons  of  assyse  being  chosin,  suorne  and  admittit,  eftir 
accusatioun  of  the  said  Gilbert  EUote  be  dittay,  of  the  steiling  and 
away  taking  of  the  said  Johne  Armestrang's  purs,  and  fourtie  pounds 
money  being  therein,  in  manner  specified  in  the  dittay ;  removit  alto- 
gidder  furth  of  court  to  the  assyse- house ;  quhair  thay  electit  the  said 
John  Scott  in  chancellar ;  resonnit  and  voittit  apone  the  pointis  of  the 
said  dittay,  and  being  advysit  therewith,  reenterit  agane  in  court; 
quhair  thay  be  the  mouth  of  the  said  chancellar,  for  the  maist  part, 
fend,  pronuncit,  and  declarit  the  said  Glibert  Ellote  to  be  fylit  culpable 
and  convict  of  the  away-taking  furth  of  Alex'^.  Young's  hous  in  Selkirk,  of 
the  said  John  Arroestrang  his  purs,  with  fourtie  pounds  being  therein- 
till ;  quhilk  purs  was  delyverit  bak  againe  to  the  said  John,  and  haill 
sowme  abone  specified,  except  ten  merkis  thereof  allanerly  ;  and  clangis 
him  of  the  steiling  of  the  samyn.  For  the  quhilk  caus,  the  Justice 
ordainit  the  said  Gilbert  Ellote  to  he  scurgit  throw  the  burgh  of  Edin- 
burgh, and  also  to  be  actit  to  be  banishit  furth  of  this  realme,  and  nevir 
to  be  fund  again  within  the  samyn  without  his  Majesties  licence,  under 
the  pane  of  deid,  but  favour,  as  convict  of  the  said  cryme. 


Theft. 
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It  would  rather  seem,  indeed,  that  the  Jury  were  not    No.  a. 
satisfied  of  the  appropriation,  and  that  they  intended  to    smith, 
aquit  the  accused  of  the  theft  of  that  part  of  the  pro-  ^faao.^^ 
perty  which  he  restored  to  the  true  owner.     In  either- 
view,  it  is  plain  that  this  authority  does  not  in  any  de- 
gree support  the  position  of  Mr.  Burnett 

One  other  case  is  mentioned  by  him  in  connection  with 
this  subject,  although  not  cited  as  the  ground  of  his  opi- 
nion (Geo.  Scott,  Glasgow,  Sept  1802.)     A  person  was 
accused  of  stealing  goods  **  from  off  a  cart  somewhere 
"  between  the  College  of  Glasgow  and  the  tolUbar  at  the 
"*  basin  of  the  Monkland  Canal."     His  defence  was,  that 
be  had  found  them  on  the  road,  and,  not  knowing  where 
to  send  them,  had  kept  them.     Mr.  Burnett  says,  the 
Court  directed  the  Jury  to  acquit,  if  they  thought  the 
story  true.     Nor  does  it  appear  what  other  direction 
could  have  been  given  in  the  circumstances.     In  the  first 
place,  if  the  facts  were  as  stated  by  the  accused,  he,  hav- 
ing taken  the  goods  from  the  road,  could  not  be  convicted 
upon  a  charge  of  stealing  them  from  a  cart ;  but,  second- 
ly, if  he  could  make  it  appear  that  there  were  no  means 
of  ascertaining  the  true  owner  of  the  property,  and  (hat 
he  only  retained  it  to  deliver  it  to  him  if  he  should  ap- 
pear, it  would  be  a  great  stretch  of  the  law  to  hold,  that 
the  appropriation  of  such  res  nuUius  amounted  to  theft. 
It  is  remarkable  that  the  indictment  did  not  set  forth  any 
possession  as  in  the  driver  of  the  cart ;  and  it  may  be 
suspected  that  this  had  some  influence  on  the  Judge's 
charge.    The  Court  assuredly  did  not  mean  to  lay  down 
the  law,  that  a  charge  of  theft  could  not  be  maintained, 
in  any  circumstances,  against  a  person  carrying  away  and 
appropriating  goods  dropt  from  a  carrier's  cart. 

Baron  Hume,  (vol.  i.  p.  62.)  appears  to  have  adopted 
the  opinion  of  Burnett  in  this  matter,  with  less  than  his 
usual  discrimination  and  care.  He  states,  that  a  land- 
holder, finding  a  stray  animal  in  his  field, — or  a  hackney 
coachman  finding  a  parcel  in  his  coach, — ^or  a  passenger 
finding  a  pocket  book  upon  the  highway,  which  has  the 
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No.  8.    owner's  name  marked  on  it, — and  appropriating  that  pro* 
Smith,    perty,  is  not  guilty  of  theft, — because  there  is  no  feloni^ 
isss/^  ^'^^  intention^  nor  even  a  trespass^  in  the  first  occupying 
-  qf  the  thing.   It  is  not  easy  to  conjecture,  how  this  learn- 
ed writer  should  have  been  led  into  a  position,  so  incon- 
sistent with  the  whole  decisions  of  the  Scotch  Courts,  and 
with  his  own  statements  and  principles  in  other  parts  of 
his  work.     It  arose,  perhaps,  from  his  attention  being  di- 
rected immediately  before  to  the  nice  distinctions  between 
theft  and  breach  of  trust,  which  turn  so  much  upon  the 
manner  of  the^r^^  occupying  of  the  thing.   It.  is  possible, 
too,  that  Baron  Hume  had  in  view  the  more  ancient 
authorities  of  the  law  of  England,  and  had  not  attended 
to  the  modification  which  has  been  forced  upon  the  Eng- 
lish Courts  in  their  more  recent  practice.     Be  this  as  it 
may,  no  point  is  more  settled  in  the  law  of  Scotland,  than 
that  theft  may  be  committed  where  there  is  no  Jelonious 
intention^  nor  even  a  trespass^  in  the  first  occupying  of 
the  thing  (Shand,  II  Dec.  1704 ;  Hume,  vol.  i.  p.  67. 
Wyllie,  July  1829 ;  Alison,  vol.  i.  p.  253.    Mitchell,  May 
1829  ;  Shaw,  p.  220.    Murray  and  Tait,  Nov.  1829  ;  lb. 
p.  225.) 

In  the  Roman  law  it  is  laid  down,  (Dig.  L.  47.  Tit.  2. 
§  43.)  ^'  Qui  alienum  quid  jacens,  lucri  fizciendi  causa 
**  sustuKt,  furti  obstringitur ;"  and  it  is  added,  that  this 
holds,  whether  the  taker  know  the  owner  or  not  The 
correctness  even  of  the  latter  part  of  the  proposition, 
seems  not  indefensible,  when  we  consider  that  in  all 
charges  of  theft,  though  it  is  essential  to  set  forth  the 
property,  it  is  by  no  means  necessary  to  assert  the  thiefs 
knowledge  of  the  proprietor.  The  passage  continues : — 
Quod  si  dominus  id  dereliquit,furtum  nonfit  yus,  etiam 
si  ego  furandi  animum  habuero.  Nee  enim  furtum  fit, 
nisi  sit  cui  fiat.  In  proposito  autem  nuUi  fit :  quippe 
cum  placeai  Sabini  et  Cassii  sententia,  existimantium  sta- 
tim  nostram  esse  desinere  rem,  quam  derelinquimus.  Sed 
si  non  fait  dereUctum,  putavit  tamen  derelictum,  furti 
non  tenetur.  Sed  si  neque  fuit,  neque  putavit,  Jacens 
tamen  tulit,  non  ut  lucretur,  sed  redditurus  ei  cujus  fuit. 
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mm  tenetur  Jurti.    Proinde  videamus^  n  nescit  eujus    ^^^ 
esfet,  sic  tamen  tuUt,  quasi  redditurus  ei^  qui  desideras-   Smith, 
9et  vel  qui  ostendisset  rem  suam,  an  Jurti  chligetur  ?    Et    isaa. 
nonputo  obKgari  eum.    Solent  plerique  etiam  hocjacere, 
fU  UbeUum  proponant  cantinentem^  invenisse,  et  redditu- 
rum  ei  qui  desideraverit :  hi  ergo  ostendunt  nonjurandi 

ammo  se  Jecisse Quaestio  in  eo  est,  an  pro  de- 

reUeto  habitum  sU.     The  general  principle  here  enun- 
ciated is,  that  he  who  takes  the  property  of  another, 
though  dropt  or  lost,  provided  he  has  no  ground   to 
believe  it  intentionally  abandoned,  is  guilty  of  theft.    It 
cannot   be  doubted    that  such  an  action  is  an   offence 
against  hopesty ;  and  it  is  worthy  of  consideration,  whe- 
ther it  can  come  under  any  other  category  of  crime  than 
that  of  theft.     If  it  were  proposed  to  charge  such  an 
offender  with  breach  qf  trusty  because  of  the  legal  trust 
which  may  be  said  to  be  created  by  the  act  of  finding, 
the  same  arguments  would  be  effectual  against  it,  which 
have  caused  the  charge  of  theft  to  be  supported  in  other 
cases,  where  the  property  came  into  the  hands  of  the 
taker,  for  a  special  and  temporary  purpose.     If  a  trust 
is  created  by  the  finding  of  lost  property,  it  is  for  the 
purpose  of  restoring  it  to  the  owner;   and  when  the 
finder  changes  the  character  of  his  possession  so  entirely 
as  to  appropriate  it  to  himself,  he  commits  theft,  as  much 
as  the  shepherd  who  steals  his  master's  sheep,  or  the 
butler  who  steals  his  plate. 

That  the  law  of  Scotland  was  in  this,  as  in  other  mat- 
terSy  founded  on  the  civil  law,  is  proved  by  the  authority 
of  Mackenzie ;  (Tit.  19*  §  4.)  ^*  And  in  our  law,  likewise, 
^  he  who  finds  a  waif  beast,  which  hath  strayed  from 
**  the  owner,  should  cause  cry  it  either  in  the  Court  of 
^  his  Over  Lord,  or  in  the  church,  or  else  he  may  be 
''  pursued  for  theft ;  and  theft  is  likewise  punishable, 
"*  albeit  the  person  be  not  known  from  whom  the  thing 
"  i^as  stolen." 

It  was  from  no  ignorance  of  the  civil  law  that  the  early 
institutional  writers  of  England  established   a  different 

VOL.  II.  D 
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No.  8.  principle  in  cases  of  appropriation  of  found  goods.  Coke 
Smith,  (3  Inst.  c.  47.)  rests  the  distinction  in  favour  of  this 
^iSV*  offence  on  the  lawfulness  of  the  first  taking : — "  If  one 
**  lose  his  goods  and  another  find  them,  though  he  con- 
"  vert  them  animo  Jurandi  to  his  own  use,  yet  it  is  no 
"  larceny,  for  the  first  taking  is  lawfolr  On  the  same 
principle,  he  lays  down  that  goods  passing  by  bailment, 
where  the  possession  passes,  cannot  be  stolen  by  the  taker, 
and  distinguishes  these  from  goods  given  ^'for  a  special 
"  use  to  a  special  purpose,*  of  which  the  holder  having 
only  the  charge,  is  guilty  of  larceny  if  he  appropriate 

them. 

Hawkins,  (P.  C.  Book  I.  chap. '3S,  sect,  i^.)  whilst 
he  affirms  the  same,  places  the  appropriator  of  found 
goods  in  the  same   class  with   the  person   **  who   has 

the  actual   possession   of  my  goods   by  my  delivery 

for  a  special  purpose,*'  as  a  carrier,  a  tailor,  &:c. ;  and 
then  says,  (sect.  8.)  "  herein  our  law  differs  from  the  civil,- 

which,  agreeably  to  the  Mosaical  law,  having  no  capital 

punishment  for  bare  thefts,  deals  with  offences  of  this 

kind  as  such,  as  in  strict  justice  most  certainly  it  may ; 

but  our  law,  which  punishes  all  theft  with  death,  if  the 
"  thing  stolen  be  above  the  value  of  twelve  pence,  and 
"  with  corporal  punishment  if  under,  rather  chuses  to 
**  deal  with  them  as  civil  than  criminal  offences." 

Sir  Matthew  Hale  as  decidedly  declares,  (vol.  I.  p.  506,) 
"  if  A  find  the  purse  of  B  in  the  highway,  and  take  it  and 
"  carry  it  ,away  animo  forandi,  .  .  .  yet  it  is  not  felony." 

But  the  later  series  of  decisions  in  England  has  greatly 
modified  the-  effect  of  those  early  authorities,  and  has 
plaeed  the  law,  in  this  respect,  very  much  in  the  same  situa- 
tion with  that  laid  down  in  the  digests  of  the  civil  code. 

Russell,  (vol.  ii.  p.  102,)  after  stating,  as  he  was  bound  by 
his  allegiance  to  Coke  and  Hale,  that  the  taking  of  found 
goods  does  not  amount  to  iarceny,  goes  on  to  say,  that 
this  doctrine  must  be  understood  with  great  limitation, 
and  quotes  numerous  cases,  all  of  which  go  to  establish, 
that  "  if  a  party  finding  property,  even  upon  the  high- 
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**  way,  and  knowing  the  owner  of  it,  convert  it  to  his  own    No.  s. 
*"  use,  that  is  theft."  Smith, 

East,  (Pleas  of  the  Crown,  p.  665,)  after  stating  the  ^^^^  ^' 
same  limitation,  and  pointing  out  the  circumstances 
which  will  imply  a  felonious  intention  in  the  taker  of 
found  goods,  makes  the  following  judicious  remark, 
''On  the  other  hand,  evidence  to  shew  that  the  finder 
"'  endeavoured  to  discover  the  true  owner,  and  kept  the 
''goods  till  it  might  be  reasonably  supposed  that  he 
''  could  not  be  found ;  or,  that  he  made  known  his  ac- 
*'  quisition,  so  that  he  might  make  himself  responsible  for 
''the  value,  in  case  he  should  be  called  upon  by  the 
"  owner,  are  circumfiTtances  to  rebut  the  implication  of  a 
*[  felonious  taking  and  conversion." 

Roscoe,  laying  down  the  old  law,  and  founding  on  the 
same  authorities,  states  the  following  distinction,  "  If  the 
"  sheep  of  A  stray  from  his  flock  into  that  of  B,  and  the 
''  latter»  by  mistake,  drives  them  with  his  own  flock,  or 
"  shears  them,  that  is  not  felony ;  but,  (f  he  know  the 
**  sheep  to  he  anothet^s,  and  marks  them  with  his  own 
"  mark,  that  would  be  evidence  of  a  felony."  (Law  of 
Evidence  in  Criminal  Cases,  p.  472.) 

And  an  author,  who  is  believed  to  be  the  latest  autho- 
rity on  the  criminal  law  of  England,  states  the  doctrine 
of  the  early  Institutional  writers,  with  a  limitation  un- 
known to  them,  but  which  is  now  more  completely  esta- 
blished in  practice  than  that  doctrine  itself.     "  If  a  man 
"  lose  goods,  and  another  find  them,  and  not  knowing  the 
"*  owner,  convert  them  to  his  own  use ;  this  is  no  larceny," 
and  adds,  "  it  is  clearly  otherwise,  if  he  know  the  owner ;" 
and  ^  in  every  case  in  which  there  is  any  mark  upon  the 
"  property  by  which  the  owner  may  be  traced,  and  the 
'^  finder,  instead  of  restoring  the  property,  converts  it  to 
**  his  own  use,  such  conversion  will  amount  to  larceny.'' 
(A|ichbold*s  Summary  of  the  Law  of  Pleading  and  Evi- 
dence, p.  159.) 

Finally,  the  Commissioners  on  the  Criminal  Law  of 
England,  (1  Report,  p.  18,)  state  authoritatively,  "  The 
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No.  8.    «<  intention  of  a  person  taking  property  by  finding,  will  be 

Smith,    **  felonious  or  not  according  as  his  conduct  in  omitting  to 

**  1838.^^  "  use  due  diligence  to  discover  the  owner,  or  in  concealing 

*^  the  property,  or  in  other  circumstances,  shows  that  in 

'*  the  taking,  he  had,  or  had  not  a  design  to  deprive  the 

"  owner  altogether  of  his  property." 

These  statements  of  the  present  law  of  England  are  in 
truth  only  a  condensation  of  a  mass  of  judgments,  de- 
livered and  received  as  law  by  the  most  learned  and  emi- 
nent of  the  modern  Judges.  (Cases  of  Lamb,  1694,  2 
East.  664.  Wynne,  1786  ;  1  Leach,  413.  Sears,  1784. 
Ibid.  p.  415,  note.  James,  1812;  Russell,  2,  p.  102; 
opinion  of  Mr.  Justice  Park  in  the  case  of  Pope,  6  Car. 
and  Pa.  346 ;  of  the  Lord  Chancellor  (Eldon,)  in  the  case 
of  Cartwright  and  Green,  8  Vesey,  405 ;  2  Leach,  952  ; 
and  of  Mr.  Justice  Laurence,  Stafford  summer  assizes, 
1804,  2  Russell,  p.  102.) 

The  law  of  Scotland,  if  it  ever  were  in  practice  as  laid 
down  by  Burnett  and  Hume,  has  undergone  a  similar 
change,  and  a  constant  series  of  modem  decisions  has 
fixed,  that  it  is  not  necessary  to  support  a  charge  of  theft, 
that  there  should  be  a  Jelonious  intention^  or  even  a  tres- 
pass  in  the  first  occupying  qf  the  things  as  required  by 
Baron  Hume,  (vol.  i.  p.  62.)  The  result  of  these  cases 
unquestionably  is,  that,  however  lawful  the  first  posses- 
sion, the  crime  of  theft  is  committed,  when  the  character  of 
that  possession  is  changed  by  any  felonious  act  of  appro- 
priation. 

With  regard  to  the  cases  of  horse-stealing,  where  pos- 
session of  the  horse  was  obtained  by  hiring,  (to  which  re- 
ference is  made  in  the  Information  for  the  pannel,)  it  may 
indeed  be  convenient  for  fixing  the  locus^  however  falla- 
cious, to  suppose  that  the  design  of  stealing, — ^the  felonious 
intent, — exists  from  the  first  receiving  of  the  horse.  It  is 
of  course  very  often  true,  and  whether  true  or  not,  it  is 
scarcely  possible  for  the  pannel  to  redargue  that  presum  lo- 
tion. But  it  may  be  confidently  affirmed,  that  the  nume- 
rous judgments  of  the  Court,  before  and  since  the  date 
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of  Mr.  Alison's  work,  proceeded  on  the  ground  that  the  ^^-^ 
omversion  of  the  horse,  though  lawfully  obtained,  to  the  Smith, 
borrower's  own  use,  was  felony  and  theft.  The  case  of  issa. 
gtealing  a  hired  horse  is  not  indeed  different  in  principle 
from  the  other  numerous  cases,  where  the  first  delivery  of 
the  goods  is  for  a  special  and  specific  purpose.  It  is  when 
the  hirer  first  forms  the  design  to  appropriate, — ^first 
moves  a  step  in  the  direction  to  a  different  place  from  that 
covenanted  and  originally  designed  for  restoring  the  horse 
—that  our  law  fixes  the  theft  to  be  committed.  This  is  well 
illustrated  in  the  frequent  decisions  which  have  been  re- 
quired for  disting^hing  breach  of  trust  from  theft.  It  is 
DOW  settled  law,  that  a  porter  or  servant  entrusted  to  de- 
liver sums  of  money  to  a  variety  of  persons,  appropriat- 
ing those  sums,  is  guilty  of  theft,  (Mcintosh,  Feb.  2, 1835, 
Shaw  and  Dunlop,  vol.  xiii.  p.  1168.)  In  like  manner,  a 
derk  employed  to  pay  money  for  a  wine-licence,  commits 
theft  if  he  appropriate  that  money,  (Field,  High  Court,  Jan. 
S2, 1838,  Ante  p.  S4.)  A  clerk  drawing  money  from  a 
bank  on  his  master's  cheque,  and  converting  it  to  his  own 
ose,  is  guilty  of  theft.  In  these  cases,  it  cannot  be  said 
that  the  first  receiving  was  felonious.  It  might  be  totally 
without  any  premeditation,  and  in  some  instances,  almost 
contrary  to  the  will  of  the  servant  acting  under  his  mas- 
ter's orders. 

The  pannel  seems  to  hold,  that  the  contrectatiofraudu- 
fosa  of  the  definition  of  theft,  must  apply  to  the  first  ac- 
quiring, instead  of  extending  it,  with  the  civil  code,  to  the 
fiist  handling  with  felonious  intent  of  appropriation.  It 
Kems  impossible,  on  any  sound  view,  to  support  that  dis- 
tinction. The  crime  is  not  morally  higher,  if  the  finder 
see  the  handkerchief  drop  from  a  passenger's  pocket,  than 
if  he  read  an  acquaintance's  name  marked  on  it  after  find- 
ing. It  cannot  be  said  to  vary  the  nature  of  the  offence, 
though  the  lettering  of  the  owner's  address  on  a  packet 
found  on  the  road,  be  in  one  case  so  large  that  the  finder 
niay  read  it  before  handling,  and  in  another  so  small  that 
he  must  raise  the  parcel  to  his  eye  to  read  the  address.  In 
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No.  8.  both  cases  the  first  finding  is,  as  the  pannel  pleads,  per- 
smith,  fectly  innocent;  but  when  the  reading  of  the  address 
1838.  ^  has  given  information  and  easy  means  to  detect  the  tnie 
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owner,  then  a  duty  is  imposed — a  trust  is  created — ^the 
failure  in  which  amounts  to  theft. 


In  the  Information  for  the  pannel  it  was  argued, — 
The  whole  system  of  the  criminal  law  of  Scotland  is  per- 
vaded by  a  principle,  by  means  of  which  it  may  at  once  be 
determined,  whether, under  the  present  or  anygiven  species 
Jucti,  the  crime  of  theft  has  been  committed  or  not  That 
principle  may  be  stated  thus : — 2%^  true  character  of 
any  act,  (said  to  constitute  theft)  by  means  qf  which  me 
gets  possession  of  the  property  qf  another^  is  to  he  fixed 
according  to  what  may  have  been  the  purpose  and  inten- 
tion qf  the  individual  (the  alleged  thief)  who  gets  it,  at 
the  very  instant  he  does  so ;  and  wherever,  at  that  parti- 
cular juncture,  he  shall  not  have  entertained  the  present 
FELONIOUS  INTENT  qf  appropriating  such  property  to  his 
own  uses  and  purposes,  the  act  Jimmied  on  will  not  qffbrd 
a  ground  for  a  relevant  charge  qf  theft.  This  principle 
is  clearly  implied  in  the  usually  received  definition  of 
theft — a  definition,  in  which,  to  use  the  words  of  Mr. 
Hume,  **  all  its  ordinary  characters  seem  to  be  set  forth," 
— ^in  which  the  crime  is  described  as  being  contrectatio 
Jraudulosa  rei  aUenae,  lucri  fadendi  gratia.  That  the 
fraudulent  or  furtive  taking  of  the  thing  is  in  reality  the 
essential  requisite  of  the  crime,  appears  from  a  variety  of 
considerations.  Where  there  has  actually  been  such  a 
taking,  though  no  appropriation  may  have  followed,  the 
crime  of  theft  is  held  to  have  been  committed  (1  Alison, 
p.  266.)  Thus,  where  one  is  seen  in  the  act  of  taking, 
and,  being  detected,  throws  down  the  article  and  runs  off, 
the  law  regards  the  inchoate  act  as  constituting  a  theft. 
In  like  manner,  where  property  has  been  feloniously  ab- 
stracted, and  the  party,  who  has  done  so,  instead  of  ap- 
propriating it,  or  even  evincing  any  wish  or  intention  to 
do  so,  ofiers  to  make,  or  actually  does  make,  restitution, 
he  has  notwithstanding  been  guilty  of  theft,  and  has  sub- 
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jected  himself  to  all  the  consequences  of  that  offence^    No.  8. 
(Burnett,  p.  121.)     On  the  other  hand,  where  one  has    smic£, 
simply  taken  another's  property,  the  crime  is  here  held  ^'fj^** 
not  to  have  been  committed,  provided  the  Jeloniaus  cha- 
racter of  the  taking  is  precluded  by  the  party  having  done 
sounder  any  notion  of  right,  however  mistaken,  (1  Ali- 
%Q,  p.  S70-1.)     Such  instances,  and  many  similar  ones 
might  readily  be  given,  show  sufficiently,  how  essential  to 
the  very  notion  of  theft,  is  a  Jeloniaus  first  taking  of  the 
thing. 

On  the  other  hand,  if  there  be  any  truth  or  consistency 
in  that  deduction,  it  must  follow  that,  even  when  there 
has  been  a  wrongous  appropriation  of  another's  property, 
fet,  if  there  exists  not  any  such  felonious  first  taking  of 
the  thing,  the  crime  of  theft  has  not  been  committed,  (1 
Hume,  59)  60.)  That  such  is  actually  the  case,  is  shewn  by 
the  circumstance,  that  where  there  has  been  a  delivery  of 
goods  by  the  owner  to  another  party,  for  some  limited  and 
temporary  use,  as  in  pledge  or  simple  deposit,  the  appro- 
priation of  them  by  the  latter  to  his  own  behoof  does  not 
constitute  a  theft.  There  are  indeed  two  different  classes  of 
adjudged  cases,  which,  at  first  sight,  seem  to  impinge  on  the 
principle  under  consideration.  The  ^rst  comprises  cer- 
tain cases  of  horse-hiring,  followed  by  the  hirer  appro- 
priating the  animal  to  his  own  uses  and  purposes ;  the 
fMHd,  certain  cases  of  abstraction  and  appropriaton  of 
a  master^s  property,  by  a  butler,  clerk,  or  other  servant. 

1.  In  regard  to  the  ^rst  of  those  two  classes,  it  is  im- 
portant to  observe  that,  in  the  opinion  of  Mr.  Hume« 
horse-hiring,  terminating  as  just  stated,  is  not  necessarily 
a  theft.  On  the  contrary,  he  expresses  himself  very 
^ly,  (Vol.  i.  p.  58.)  that  **  the  after-conversion  of  the 
"thing  to  the  possessor's  own  use,  by  selling,  &c. 
"though  it  is  a  wrong,  and  even  a  criminal  act,  does 
"  not,  however,  amount  to  the  crime  of  theft.''  "  The 
"  reason,"  he  goes  on  to  add,  "  is  obvious,  there  has  been 
■*  M  felonious  taking  out  of  the  owner's  possession.''  The 
only  adjudged  cases  on  the  point  so  far  as  reported,  are 
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N«.  8.  those  of  Marshall,  1792,  Tyrie,  1827,  and  Smith,  1829; 
Smith,  (Alison,  vol.  i.  pp.  259-260,)  and  it  is  at  once  admitted 
r^.  that,  if  they  establish  as  an  absolute  rule  of  law,  that  to 
hire  a  horse,  and  subsequently  to  appropriate  it,  neces- 
sarily and  invariably  constitutes  the  crime  of  theft,  they 
derogate  materially  from  the  principle, — that  there  is  no 
theft,  where  the  first  taking  is  not  felonious.  It  is  sub- 
mitted, however,  that  they  by  no  means  establish  any 
such  rule ;  and  that  the  utmost  length,  to  which  they  can 
be  pushed,  is  simply  this,  that  in  all  of  the  cases  in  ques- 
tion, the  Court,  having  reasoned  from  the  facts  stated 
in  the  various  indictments,  delivered  the  opinion,  that  in 
the  peculiar  circumstances  of  each  case,  the  pannel,  sup- 
posing those  circumstances  to  be  true,  must  have  been 
guilty  of  theft.  They  did  not,  it  is  conceived,  lay  down, 
(or  mean  to  do  so)  as  an  unbending,  absolute  proposition, 
that  horse-hiring,  followed  after  a  certain  interval  by  ap- 
propriation, is  and  must  be  theft ;  but  merely  that,  judg- 
ing from  the  proved  or  admitted  facts  of  each  individual 
case,  the  hiring,  in  all  of  the  three,  was  a  mere  pretence, 
assumed  to  conceal  or  give  a  colour  to  a  felonious  intent, 
which,  from  the  very  beginning,  must  have  existed  in  the 
pannel's  mind,  (See  Burnett,  p.  113.)  In  the  case  of 
Smith,  accordingly,  the  Court  were  not  only  of  opinion 
that  the  accused  had,  on  the  assumed  facts,  been  guilty  of 
theft ;  but  were  further  satisfied  that  "  the  proper  locus 
"  of  the  crime  was  the  place  where  the  horse  was  first 
"  obtained  by  the  pannel.'*  Now,  it  seems  very  evident 
that  the  Court  would  not  have  indicated  such  a  locus  as 
being  the  only  proper  locus  of  the  theft,  unless  they  had 
also  been  of  opinion  that,  at  the  instant  of  entering  into 
the  fraudulent  contract,  the  felonious  intent  to  ste^l  had 
been  actually  present  in  the  pannel's  mind,  (See  Hume, 
vol.  i.  pp.  59»  69«) 

2.  The  second  class  of  cases,  which  forms  another  ap- 
parent exception  to  the  principle  that,  where  the  first 
taking  is  not  felonious,  there  is  no  theft, — ^relates,  as  has 
been  said,  to  the  abstraction  and  appropriation  of  a  mas- 
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ter's  property  by  a  servant,  or  other  person  in  bis  em-  no.  s. 
ployment.  For  example,  a  groom  takes  bis  master's  ^^^^^ 
horse  from  the  stable  and  sells  him;  a  butler  removes  ^"^i^^l** 

the  plate  from  the  pantry  or  sideboard,  and  disposes  of  it ; 

a  clerk  or  servant  receives  a  bank-cheque  from  his  em-  ^**«^*- 
ployer,  with  orders  to  draw  the  amount  and  bring  it  to 
hiiD,  instead  of  doing  which,  he  absconds  with  it ;  a  dro- 
ver is  engaged  to  drive  a  flock  of  sheep  to  market,  and 
goes  off  and  sells  it  for  his  own  behoof:  in  all  of  those 
cases,  the  particular  species  Jhcti  of  each  has,  either  by 
direct  adjudication,  or  unavoidable  inference,  founded  on 
a  perfect  analogy,  been  held  to  constitute  the  crime  of 
theft.  The  reasons  why  they  are  so  are  stated  by  Mr. 
Hume  (Vol.  i.  p.  64.)  to  be,  that  ^*  though  a  trust  is 
"  given,  as  far  as  relates  to  the  care  and  custody  of  the 
''  thing  for  particular  uses,  yet  the  constructive  posses- 
''  sion,  in  the  estimation  of  the  law,  is  still  with  the  owner, 
"  and  not  with  the  immediate  keeper,  who  holds  it  as  a 
"  hand  only^  and  for  the  hehoqfqfhis  employer'^ 

The  grounds  on  which  such  cases  are  cases  of  proper 
theft,  by  no  means  affect  the  proposition,  that,  where  the 
first  taking  has  not  been  felonious,  there  has  been  no  theft. 
For,  in  addition  to  what  has  been  stated  by  Mr.  Hume,  it 
is  to  be  remarked,  that  in  the  cases  of  the  butler,  the 
groom,  the  shepherd,  and  the  clerk,  the  contract  betwixt 
each  of  them  and  his  employer  is  simply  the  contract  /o- 
catio  operis,  in  virtue  of  which,  the  one  party  agrees  to 
give  his  services,  and  the  other  a  certain  stipulated  remu- 
neration therefore.     It  is  solely  under  that  contract  that 
any  of  the  above-named  parties  undertakes  his  employ- 
ment ;  in  doing  which,  no  one  of  them  gets  possession 
(actual  or  constructive)  of  his  master  s  property ;  although, 
in  consequence  of  an  accident  not  an  essential  of  the  con- 
tract, his  services  may  indeed  have  a  certain  relation  to- 
wards it.     In  this  way  the  butler  comes  to  clean  and  set 
out  the  plate,  the  groom  to  dress  and  exercise  the  horses, 
the  shepherd  to  tend  the  flock  and  keep  it  from  straying, 
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No.  8.    whilst  the  clerk  posts  his  employer's  books,  or  carries  his 
8mith,    cash  or  bills  to  the  bank.     But,  during  all  this,  no  one  of 
1838.     them  has  to  do  with  the  property  in  question,^r^A^r  than 
-to  expend  his  own  labour  upon  it.     For  notwithstanding 
the  contract,  and  the  service  consequent  thereupon,  the 
plate  is,  if  not  immediately  under  the  master's  eye,  at  least 
in  his  own  closet  or  sideboard — the  horses  are  in  his  own 
stable, — ^the  sheep  are  in  his  own  fields, — and  his  ledger* 
his  cash,  and  bills,  on  or  in  his  own  desks.    Such  being  the 
case,  let  it  be  supposed  that  in  any  of  the  above  instances, 
the  servant  commits  a  felonious  appropriation  of  some 
part  of  his  master's  property,  and  thus  becomes  chargeable 
with  the  crime  of  theft.    Such  an  appropriation  could  not 
possibly  have  been  committed,  without  the  removal  of  the 
articles  out  of  the  master's  constructive^  into  the  servanfs 
actual  possession ;  inasmuch  as,  without  such  a  change  in 
the  possession,  the  animus  Jurandi^  essential  to  constitute 
the  crime  of  theft,  could  not  have  been  known,  or  even 
suspected.     Such  a  change,  however,  when  it  did  take 
place,  constituted  in  reality  the  first  takings  as,  until  it  oc- 
curred, there  was  in  the  servant  no  possession  of  any  kind  ; 
and  as,  without  such  possession,  he  already  had  all  that 
was  requisite  for  the  honest  purposes  of  his  service,  the 
assumption  of  it  must  to  a  moral  certainty  have  been  dis- 
honest. 

The  species  Jacti^  in  the  present  case,  consists  of  four 
parts.  1.  The  loss  by  the  proper  owner  of  the  things 
said  to  have  been  stolen.  8.  The  finding  of  them  on  the 
part  of  the  pannel.  3.  Their  appropriation  by  him  to 
his  own  uses  and  purposes.  4.  His  knowledge^  after  he 
so  found  and  when  he  so  appropriated  them,  of  the  party 
who  was  the  proper  owner. 

In  regard  to  the  time  and  place  when  and  where  the 
two  first  of  those  particulars  are  said  to  have  occurred, 
there  is  nothing  very  unusual.  The  things  are  stated  to 
have  been  lost  on  the  twenty-eighth^  and  found  on  the 
twenty-ninth  of  May  1828:  and,  though  an  extent  of 
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about  fourteen  miles  of  road  is  actually  comprised  in  the  No.  e. 
loeiu,  as  given,  such  a  latitude,  the  nature  of  the  case  con-  smith, 
sideredy  is  by  no  means  very  exceptionable.  ^iss^/^ 

On  the  other  hand,  in  regard  to  the  time  and  place  of - 
their  alleged  felonious  appropriation,  an  unusual,  and, 
probably,  an  indefensible  latitude  has  been  assumed. 

It  is  now  nearly  ten  years  since  the  crime  (as  is  said) 
occurred ;  so  that  were  the  indictment  held  to  be  relevant, 
and,  as  such,  sent  to  a  jury,  the  Prosecutor,— on  proving 
a  finding  at  the  time  and  place  libelled,  and  an  appropria- 
tion any  where,  either  within  or  without  the  kingdom,  at 
any  time  from  May  1828  till  June  1837»  when  the  pre- 
sent charge  was  brought, — would  be  entitled  to  a  verdict 
in  his  favour.  Of  this  latitude,  great  and  unusual  as  it 
is,  the  pannel  does  not,  however,  complain ;  as  the  charge 
lias  probably  been  framed  in  that  way,  for  the  purpose  of 
more  perfectly  testing  the  principle,  which,  it  was  fore- 
seen, would,  in  the  peculiar  state  of  the  facts,  come  to  be 
evolved. 

The  finding  of  the  lost  property  is  the  fact  which  as- 
sociates the  pannel  with  all  the  circumstances  which  pre- 
cede and  follow  it.      If,  then,  the  principle,  already  so 
often  stated, — ^that  there  is  no  theft,  where  the  first  tak- 
ing is  not  felonious, — ^be  a  correct  and  well  founded  one, 
the  proper  question  here  would  seem  to  be,  what  is  the 
1^  and  natural  character  of  that  fact  ? — Is  the  taking, 
by  means  of  finding,  innocent,  or  the  contrary  ?    Now,  it 
seems  undeniable,  that  the  finding  of  lost  property  is,  ab- 
stractedly viewed,  a  perfectly  innocent,  and  even, — so  far 
as  a  mere  accident  can  partake  of  moral  distinctions — a 
praiseworthy  act ;  in  so  far  as  the  person,  who, — having 
discovered  a  valuable  article  lying  exposed  to  certain  loss 
or  destruction^ — should  deliberately  leave  it  in  the  same 
condition,  would  be  deeply  culpable,  though  perhaps  not 
subject  to  legal  punishment.     It  is  readily  admitted,  that 
on  evidence  being  led,  an  alleged,  and  even  an  apparent 
finding  may  turn  out  to  have  been  no  finding  at  all,  but 
a  very  complete  theft ;  but  it  is  to  be  carefully  noticed 
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^a  8.  that^  fjiQjn  the  way  in  which  the  present  one  is  alleged  to 
Smith,  have  occurred,  it  must,  in  the  first  instance  at  least,  have 
1838.  been  necessarily  an  innocent  act,  and  not  improbably, 
even  a  commendable  one.  For,  in  the  first  place,  the 
pocket-book  is  said  to  have  been  found  on  the  public  road, 
— a  circumstance  which,  as  it  implied  the  total  abandon- 
ment of  it  (abandonment  de  fucto)  on  the  owner's  part, 
raises  a  strong  presumption  that  the  finding  could  not 
well  have  been  otherwise.  Though  by  no  means  essential, 
it  is  still  far  from  immaterial  to  remark  that,  while  the 
loss  is  said  to  have  occurred  on  the  28th  of  the  month, 
the  finding  did  not  take  place  till  the  29th,  as  it  tends  to 
shew  the  extent  of  the  owner's  dereliction  of  his  property, 
— ^the  entireness  of  his  separation  from,  and  disconnexion 
with  it.  In  additiqn  to  the  presumption  of  innocence 
thus  raised  are  the  express  words  of  the  libel,  on  referring 
to  which  it  will  be  seen,  that  the  guilty  knowledge  of 
who  was  the  true  owner,  (necessary  in  any  view  to  con- 
stitute a  theft,)  is  not  connected  with  the  act  of  the  find- 
ing, but  with  the  totally  distinct  act  of  the  appropriation, 
which  is  itself  alleged  to  have  occurred,  "  either  then  and 
"  there,  or  at  some  other  time  and  place  to  the  Prosecutor 
"  unknown."  In  this  way,  it  is  quite  certain  that  the  ap- 
propriation could  not  have  occurred  until  tifter  the  find- 
ing ;  consequently,  the  guilty  knowledge,  which  is  not 
stated  substantively,  but  as  a  mere  quality  of  the  fact  of 
appropriation,  could  not  have  occurred  sooner.  It  thus 
follows,  that,  as  the  appropriation  took  place,  neither 
htfore  nor  even  during,  but  long  subsequent  to  the  fact 
of  the  finding,  the  first  taking  of  the  thing,  consequent  on 
that,  must  necessarily  have  been  of  itself  innocent. 

Now,  while  such  seems  clearly  to  be  the  case,  it  must 
follow,  on  the  other  hand,  that,  if  the  present  indictment  is 
held  to  be  relevant,  and  the  facts  of  finding  and  appropria- 
tion shall  be  proved,  the  Prosecutor  will  have  a  claim 
to  a  verdict  in  his  favour.  To  that  indeed  he  will  have  a 
claim,  even  though  the  finding  shall  appear  to  have  been 
(as    actually  stated)   an  innocent   act  on    the   pauneFs 
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part.    Nor  does  the  matter  stop  here ;  but  the  same  re-    No.  a. 
suit  mnst  ensue,  even  though  his  possession — consequent    smith, 
on  the  finding, — should,  for  the  greater  part  of  ten  years,  ^  is^s.*^ 
appear  to  have  been  equally  without  blame,  provided  an  - 
appropriation,  accompanied  by  a  guilty  knowledge  of  the 
true  owner,  shall  be  proved  to  have  taken  place,  though 
not  until  the  latest  week  of  that  period. 

Although,  indeed,  quite  true,  that  the  law  has  respect 
rather  to  overt  actions  than  to  secret  motives ;  neverthe- 
less, to  hold  that  the  character  of  a  criminal  act  is  to  be 
detennined — ^irrespective  altogether  of  the  intentions  of 
the  wrong-doer  at  the  first  stage  of  the  crime — only  by 
what  he  may  have  felt  and  purposed  long  subsequent 
to  it,  would  be  to  carry  that  proposition  to  an  extreme 
length.  For,  in  the  present  case,  to  regard  the  felonious 
intent — ^the  essence  of  the  wrong — as  exclusively  belong- 
ing to  the  posterior  appropriation,  would  be  to  dissever  it 
entirely  from  the  prior  finding,  which  would  thus  be  de- 
graded into  a  mere  accident,  instead  of  being,  as  it  is — ^if 
anything, — a  material  part  of  the  crime.  Yet,  in  addition 
to  all  that,  for  the  Prosecutor  to  effect  such  a  separation 
vould  be  to  contradict  a  principle  which  is  vital  to  his 
present  argument,  which — by  maintaining  that  finding, 
united  to  appropriation,  is  no  less  than  theft — has  given 
to  the  act  of  finding  a  peculiar  stringency  of  effect.  Such 
a  quality  does  not  belong,  for  instance,  to  the  act  of  tak- 
ing property  in  the  case  of  deposit,  pledge,  or  other  title 
of  that  sort ;  for  none  of  those,  though  combined  with 
appropriation,  amounts  to  a  crime  so  highly  penal  as  is 
theft,  nor  is  any  of  them  so  little  culpable  as,  abstractedly 
viewed,  the  act  of  finding  is.  Yet,  stringent  and  peculiar 
as  the  Prosecutor  may  desire  to  make  that  act,  he  at  the 
same  time,  by  drawing  betwixt  it  and  the  wrongous  ap- 
propriation a  line  of  separation  (as  to  time)  of  nearly  ten 
years  breadth,  reduces  it  to  the  same  level  with  those  other 
modes  of  taking,  which,  though  joined  with  the  other  re- 
quisite of  the  offence,  have  been  deemed  ineffectual  to  con- 
stitute theft. 
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Na  8.  Even  if  (as  was  indeed  proposed  at  the  bar,)  the  words^ 
Smith.  "  or  at  same  other  time  and  place  to  the  Prosecutor  «»- 
ms.^^  "  known^ — as  indicative  of  the  period  of  the  wrongous 


appropriation — were  struck    out  of  the  libel,   the  case 

would  not  be  materially  altered.     For,  if  finding  Is  once 
admitted  to  be  an  innocent  act,  the  principle  contended 
for  will  be  satisfied,  in  so  far  as  the  first  taking  of  the 
thing  must  needs  be  not  felonious ;  and,  if  so,  it  is  diffi- 
cult to  see  any  difference,  so  far  as  the-  mere  argument 
is  affected,  betwixt  the  case  of  the  finding  retaining  that 
character  for  ten  years,  or  losing  it  in  do  many  seconds. 
It  is  admitted  that  a  person  who  seeing  a  purse,  pocket- 
book,  or  other  article  actually  dropping  from  the  person, 
or  out  of  the  personal  and  visible  keeping  of  the  osten- 
sible owner,  runs  forward,  picks  it  up,  and  instead  of  re- 
storing it  to  him,  appropriates  it  to  his  own  behoof,  is 
guilty  of  theft.     But  this  is  so  just  because  the  initial 
act — ^the  first  taking  of  the  article  from  the  ground — 
must  have  been  a  felonious  one,  having  been  done  in  the 
presenti  or  rather  the  antecedent  knowledge  of  the  true 
owner,  and,  consequently,  having  wanted  nothing  but  the 
appropriating  act  to  constitute  the 'crime. 

The  view  now  contended  for  has  the  support  and  coun- 
tenance of  two  of  the  best-known  writers  on  our  cri- 
minal jurisprudence,  (Burnett,  p.  123 ;  Hume,  vol.  i.  p. 
62.)  In  his  statement  of  doctrine,  each  of  them  has  ad- 
duced one  and  the  same  adjudged  case ;  rather,  however, 
as  it  would  seem,  in  illustration  of,  than  as  express  autho- 
rity for  it,  (Gilbert  Elliott,  July  2,  1681.) 

It  is  important  to  notice,  that  the  opinion  of  Mr.  Hume 
at  least  in  noways  depends  on  the  case  of  Elliott.  The  in- 
stance of  a  passenger  finding  a  pocket-book  on  the  high- 
way, is  stated  by  him  merely  as  one  out  of  a  host  of  other 
cases,  in  which  the  peculiar  species  Jhcti  adduced  did  not 
constitute  the  crime  of  theft.  On  turning  to  the  passage 
itself,  it  will  be  found  that  his  doctrine  is  in  no  degree 
suffered  to  depend  on  the  case  in  question,  but  that,  on  the 
contrary,  it  is  a  broad  and  comprehensive  statement  of  the 
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proposition — that,  where  the  felonious  intent  exists  not  No.  8. 
at  the  first  taking,  there  is  no  room  for  holding  that  theft  g^^uh, 
has  been  committed.     The  ground  assigned  by  Mr.  Bur-  ^JJ^*^ 

nett,  for  holding  that  the  case  under  consideration  does  — 

not  amount  to  theft,  is  the  circumstance  that  such  articles  ^^^^ 
as  can  properly  be  said  to  have  been  founds  are,  at  the 
finding,  out  of  their  owner's  possession.  But  on  a  page 
previous  to  those  referred  to,  (p.  121,)  he  remarks: — 
*"  On  the  question  of  intent,  as  applicable  to  this  crime 
(theft),  <<  it  is  the  intention  at  the  time  of  taking  that  de- 
*"  terminee  the  guilt  of  the  qffender^  so,  if  the  goods  are 
""fidrly  acquired,  any  after  purpose  to  convert  them  to 
"  the  possessor's  use  will  not  make  it  theft." 

Iq  regard  to  the  use  made  by  the  prosecutor  of  the  Ro- 
man law,  it  is  material  to  notice  that  that  sjrstem,  as  em- 
bodied in  the  Corpus  Juris^  relates  almost  wholly  to 
civil  rights  and  obligations,  and  to  the  varied  modes  of  en- 
fordog  the  one  and  protecting  the  other,  ( Vid.  Dig.  L.  47» 
Tit  2,  dejurtis;  HeiuecciviB  ad  Institutiones,  §  1047» 
1063.)  To  accomplish  this  desired  and  exclusive  object, 
the  law,  by  the  free  adoption  of  fictions  where  principles 
were  unavailing,  strove  to  reach  any  wrongous  occupant 
of  another's  property  as  a  thief,  whom,  owing  to  pecu- 
liarities in  pleading  or  other  causes,  it  might  have  been 
hard  or  impossible  to  get  at  in  any  other  way. 

Accordingly,  many  of  the  cases  there  recognised  and 
treated  as  theft,  are  either  totally  unknown  to  our  law, 
or  are  included  under  some  other  denomination  of  offence, 
(Voet  ad  Pandectas,  Lib.  47 ;  Tit.  ii.  sec.  5  and  6.)  Of 
the  former  of  those  is  an  extensive  variety  of  cases,  where 
the  subject  of  theft  is  the  use  or  the  possession  of  an 
article ;  the  one  committed  by  the  true  owner  wrongously 
taking  a  thing  from  a  temporary  possessor ;  the  other  by 
a  depositary  making  use  of  what  he  had  merely  keeping, 
as  where  one  wears  a  ring  on  his  finger  which  he  ought 
to  have  had  locked  in  his  repositories.  Of  the  latter  are 
certain  cases,  which  with  us  are  looked  on  as  involving 
merely  the  offence  of  fraud  or  of  swindling ;  as  where 
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No.  8.  one  wilfiilly  receives  money  which  he  knows  to  be  not 
Smith,  due,  or,  by  falsely  assuming  the  character  of  a  procurator, 
^'ifiSfl.'^  exacts  payment  of  a  debt,  or  takes  up  money  deposited  in 
a  law-suit.  On  the  other  hand,  the  Roman  lawyers — 
rigidly  narrowing  their  practice  to  the  terms  of  their  de- 
finitions— refused  to  recognise  as  theft,  cases  which  with 
us  would  be  regarded  as  very  gross  instances  of  that  crime. 
For  example,  as  the  taking  for  lucre's  sake  formed  part  of 
their  description  of  the  crime,  it  was,  therefore,  accounted 
no  theft,  if  one  took  away  another's  goods  merely  to  an- 
noy, injure,  or  insult  him  ;  whilst  it  seems  to  have  been 
seriously  doubted  whether  or  not  it  had  taken  place, 
though  property  to  any  amount  had  been  abstracted — 
provided  it  were  given  in  gift  by  the  taker  to  a  third  party. 
From  such  instances,  and  many  more  might  readily  be 
given,  it  will  be  seen  how  dangerous  it  is  to  resort  to  the 
books  of  the  civil  law  even  for  analogies.  The  danger  is,  of 
course,  greatly  heightened,  and  the  consequences  might  be 
very  serious,  if  that  code — in  addition  to  being  reverenced 
as  a  repertory  of  legal  wisdom  and  subtle  discrimination 
— should  be  formally  raised  into  an  authoritative  standard, 
by  which  to  try  the  principles  and  practice  of  a  system  so 
different  from  itself. 

In  regard  to  the  authorities  drawn  from  the  English 

law,  the  doctrine,  about  to  be  quoted  from  Sir  Matthew 

Hale,  was  drawn  from  his  great  predecessor.  Sir  Edward 

Coke,  and  has  been  repeated — as  the  then  existing  law  of 

England — by  every  legal  writer  from  his  days  to  our  own. 

*'  If  A  find  the  purse  of  B  in  the  highway,  and  take  it 

and  carry  it  away,  and  hath  all  the  circumstances,  that 

may  prove  it  to  be  done  animo  Jurandi^  as  denying  or 

secreting  it,  yet  it  is  not  felony."  (Coke's  Third  Institute, 

p.  108;  1  Hawkins,  p.  89,  folio  ed. ;  2  East,  p.  663;  2 

Russell,   p.  100 ;  3   Chitty  on  Criminal  Law,  p.  9iG ; 

Roscoe,  p.  474 ;  1  Hale,  p.  506.) 

But  it  is  alleged  by  the  prosecutor,  that  the  law,  as  thus 
laid  down,  has  been  changed  in  recent  practice ;  and  vari- 
ous cases  are  adduced  in  support  of  the  assertion. 
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In  r^ard  to  some  of  them,  it  is  submitted,  that  so  far    No.  b. 

John 

Sffi  they  go,  they  do  not  at  all  derogate  from  the  princi-    Smith, 
pie  to  which  they  have  been  thought  to  be  unfavourable,  ^ims.'^ 
(Case  of  Lamb,  1694 ;  2  East,  p.  664 ;  Wynne,  1786,  1 
hoLch,  p.  41S  ;  Sears,  1789>  ibid,  p.  415,  note.) 

With  regard  to  the  case  of  Cartwright  v.  Oreen,  (2 
Leach,  952 ;  2  Russell,  102,)  it  appears  to  have  been  de- 
tennined  upon  grounds  which  by  no  means  touch  the  pre- 
sent point     But  in  the  speech  of  the  Lord  Chancellor 
(Eldon)  at  delivery  of  judgment,  the  principle  now  con- 
tended for,'-^far  from  having  been  denied — ^received  the 
amplest  confirmation.      *'  To  constitute  feUmy^  says  his 
**  Lordship,  there  musU  of  necessity  ^  he  a  felonious  taking 
'*  —breach  of  trust  will  not  do.     But  from  all  the  cases 
"in  Hawkins  there  is  no  doubt,  that  this  bureau  being 
**  delivered  to  Green,^^  no  other  purpose  than  to  repair, 
^^  if  he  broke  any  part  which  it  was  not  necessary  to  touch 
""fir  the  purpose  of  repair,  with  an  intention  to  take  and 
''  appropriate  to  his  own  use  what  he  should  find,  that  is 
"^  a  felonious  taking,  within  the  principle  of  all  the  mo- 
*"  dem  cases,  as  not  being  warranted  by  the  purpose  for 
""  whiA  it  was  delivered.**  (See  also  East,  vol.  ii.  p.  693.) 
Two  cases  are  adduced  by  the  prosecutor,  for  the 
porpoBe  of  shewing  that  the  present  question  has  already 
^  ruled  in  England,  to  the  effect  that  finding,  followed 
by  appropriation,  is  no  less  than  theft.     (Anon.  Stafford 
siunmer  assizes,  1808.     Rex.  v.  James,  Warwick  summer 
^zes,  1812,  2  Russell,  p.  102.)    But  both  of  these  de- 
cisions were  pronounced  on  circuit  by  a  single  Judge— ^ 
lather  had  probably  the  advantage  of  being  pleaded  at 
length  or  deliberately  considered ;  whilst,  instead  of  hav« 
iog  been  reported  at  the  time, — in  which  case  risks  of 
^r  or  misapprehension  were  less  likely  to  occur — they 
bavefor  the  first  time  been  published  by  a  private  writer, 
^7  twenty  years  later  than  their  own  date.    And  it 
^  snrely  not  unimportant,  that  in  more  than  one  work  of 
height  and  credit,  published  of  late  years,  the^doctrines  of 
4e  older  writers, — in  regard  to  finding  and  appropriation, 
Vol.  n.  e 
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No.  8.  as  well  as  of  the  neeessity  of  a  felonious  taking  to  con- 
smich,  stitute  theft — are  stated  without  modlfieation  or  efaange. 
March  12  ^^  Roflooe,  p.  474.     S  cutty,  pp.  919,  920,  926,) 
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In  conclusion,  it  does  not  follow  that,  though  the  offence 
charged  may  not  be  theft,  it  must^  therefore,  pass  unpu- 
nished and  untried.  It  might  be  libelled  as  breach  of  trust; 
or  should  such  a  diai^  not  be  sustained,  the  prosecutor 
might — rseeing  that  what  is  undeniably  a  serious  offence  is 
possessed  of  no  proper  nomen  Jurist — describe  it  according 
to  its  facts  and  circumstances,  and  upon  such  a  statement 
conclude  for  the  pains  of  law.  (Hume,  Vol.  II.  pp.  168, 
169.    Alison,  Vol.  II.  p.  230.) 

The  case  came  to  be  advised,  this  day»  when  the^foUow- 
ing  opinions  were  delivered : — 

The  Lord  Justic£«Cl£RK. — ^When  this  case  came 
first  before  the  Court,  my  inclination  was  to  follow  Baron 
Hume  and  Mr.  Burnett ;  but  after  giving  ev«ry  degree  of 
attention  to  the  very  able  argument  contained  in  the 
Informations  on  both  sides,  I  have  come  to  be  of  a 
different  opinion.    The  point  of  view  in  which  I  wish  to 
consider  the  case  is,  that  the  diseovery  of  the  owner'6 
name  was  made,  at  the  time  when  the  pocket-book  and 
ciiher  articles  libelled  on  were  found.     I  do  not  wish  to 
enter  into  the  question,  what  the  effect  would  be,  if  it 
were  proved  that  this  discovery  did  not  take  place  till 
long  afterwards.    But,  taking  the  Indictment  as  it  stands, 
— ^lodfing  at  the  civil  law  as  the  origin  and  foundation  of 
our  criminal  law, — and  having  regard  to  all  the  authori- 
ties which  have  been  referred  to,  I  am  of  opinion  that  the 
charge  of  theft  is  relevant.     No  man  living  has  a  higher 
veneration  for  the  authority  of  Baron  Hume  than  I  have ; 
but  I  do  not  think  that  the  single  case  to  which  he  refers 
warrants  the  conclusion  whidi  he  forms.     We  are  bound 
to  look  at  the  later  practice  of  the  Court,  whidi,  undoubt- 
edly, has  not  required  a  felonious  first-taking  to  constitute 
theft.     And  then,  when  we  look  at  the  law  of  England, 
-*-as  we  are  entitled  to  do,  and  do  every  day  by  way  of 
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ilhctiBtionr-^we  fiiid^  m  tbe  practice  there,  »  strong  eon--    n<k  a 
fiimatioB  ei  the  vieir  contended  for  mi  the  part  of  the    smick, 
VubJk  Pmeecutor.    Akfaough,  therefore^  I  consider  this  ^'t^/* 
if  no*  tteans  a  qaealion  free  from  doubt,  and  although  I  ^— -— 
am  of  opinion  that  the  charge  might  have  been  much    ^^*^ 
Boro  relevantly  kid,  fajr  aettiag  forth  more  distinctly 
the  meaw  of  knowledge  wkicii  the  finder  had  of  th^ 
owner  of  the  loet  property ;  still  I  h<M  that  tbe  Indict- 
ntiitt  a9  fiririy  oeoBtmed,  ia  reterant 

Lord  Msadowbank. — ^The  opinion  I  have  formed 
coDcars  exactly  with  that  expressed  by  the  Lord  Justice- 
Oark.  I  tbink  the  ^fedes  Jaeti  might  have  be^i  stated 
■ore  relevantly,  in  the  way  pointed  out  by  his  Lwdship ; 
Imt  looking^  at  the  Indictment  as  it  stands,  I  think  it 
OfOMm  a  rdMatit  charge  of  thefL  The  Counsel  for  the 
pinnel  has  ahnost  admitted  himself  out  of  Court;  for  he 
advits,  that  if  the  pannel  had  seen  the  articles  drop  from 
tte  person  of  the  ownor,  the  immediate  appropriation  of 
tbflrii  would  h4ve  amounted  to  the  crime  charged.  Now, 
just  take  the  pomt  a  little  farther.  Suppose^  that  on  the 
outside  of  tbe  pocket  book  he  had  seen  the  name  of  the 
owner  written  in  legible  characters.  It  must  be  held 
tbt,  after  this,  ta  pick  it  mp  aad  appropriate  it,  would  be 
tbe  same  thmg  aa  to  do  ao  after  seeing  it  drop  from  the 
owner's  penmi.  Now,  what  is  the  difference  in  the  cir- 
eonntance  that  he  goes  one  step  farther  ?  He  does  not 
tee  the  name  of  the  owner  on  tbe  outside,  but,  having 
opened  the  book,  he  finds  it  written  id  the  inside ;  and, 
baving  thus  takoi  the  only  means  in  his  power  to  dis*- 
cover  who  the  owner  is,  he  immediately  forms  the  inten- 
tion of  appropriating  it.  Su|q[X)Be  the  case  of  a  carrier, 
ODe  of  whose  parcels  had  lost  the  addres% — ^he  opens  it  in 
Older  to  diseover  to  whom  it  belongs,  and  after  having 
done  so,  forms  the  design  o£  appropriating  it.  Can  it  be 
doubted,  after  tbe  decisions  which  we  have  given,  that  he 
would  be  hdd  guilty  of  theft  ?  The  principle  on  whidi 
theeasra  of  horse-straling,  referred  to  in  the  Informa- 
tions, have  been  decided,  is  not,--4US  is  maintained  for  the 
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j^hn     P^^°^^» — ^h^^  ^^^  fnalus  animus  existed  at  the  time  of  the 
Smith,    hiring.     It  is  of  no  consequence  of  what  character  the 

March  12        .    .      ,  .  ^     i  .  rri« 

1838.  original  possession  of  the  property  is.  The  moment  the 
intention  of  appropriating  the  property  of  another  is 
formed,  then  the  theft  is  committed.  Such  appearing  to 
me  to  be  the  principle  of  our  recent  decisions,  it  is  a  source 
of  satisfaction  to  find,  that,  although  some  very  vague 
notions  on  the  subject  have  at  one  time  been  held  by  those 
great  men  who,  in  England,  have  adopted  the  same  views 
as  Baron  Hume,  the  more  modern  practice  in  that  country 
is  the  same  as  our  own. 

Lord  Mackenzie. — This  Indictment  states,  in  the 
minor  proposition,  that  John  Buchanan  having  lost  a 
pocket  book  and  other  articles,,  the  pannel  did,  at  a  cer- 
tain  time  and  place,  find  them,  and  did  ^'  then  and  there, 
or  at  some  other  time  and  place  to  the  prosecutor  un- 
known, appropriate  the  same  to  his  own  uses  and  pur-' 
**  poses,  he  well  knowing  the  same  to  be  the  property  of 
the  said  John  Buchanan,  and  did  wickedly  and  feloni- 
ously  steal"  them.  This  minor  proposition  proceeds  on 
a  major,  which  charges  the  crime  of  theft.  Now,  it  ap- 
pears to  me  that  this  is  an  alternative  charge.  It  sets 
forth  that  he  committed  the  crime  in  one  of  two  ways, — 
either  by  immediately  appropriating  the  articles,  or  by 
doing  so  some  time  after  the  finding.  I  have  no  doubt 
the  prosecutor  intended  the  charge  to  have  this  alterna- 
tive meaning.  Now,  if  I  am  right  in  this  opinion,  and  if 
you  find  this  Indictment  simply  relevant,  you  find  that 
both  of  these  are  competent  modes  of  stating  the  crime 
of  theft.  For  my  own  part,  I  have  come  to  be  of  opinion 
that  both  and  each  of  them  do  amount  to  that  crime.  I 
have  come  to  this  opinion  with  some  difficulty,  in  conse- 
quence of  the  opposite  opinion  stated  by  Baron  Hume. 
I  shall  apply  myself  to  the  consideration  of  each  of  the 
charges  separately.  (1 .)  The  first  charge  is,  that  the  pannel, 
knowing  at  the  moment  of  finding  who  the  owner  was, 
nevertheless  immediately  appropriated  the  articles  found. 
Now,  I  think  this  is  theft.     I  think  the  definition  of  theft 
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addles  to  it.  That  definition  is  taken  from  the  Roman  Na^^. 
law,  and  it  is  a  pretty  strong  proof  that  we  are  not  entit-  Smith, 
led  to  disr^ard  that  law,  since  the  only  definition  of  laas. 
theft  which  we  have  is  derived  from  it  It  is  said  that 
the  appropriation  of  goods  in  the  circumstances  supposed, 
is  not  theft,  because  they  are  not  taken  out  of  the  posses- 
sion of  the  owner.  This  must  mean  his  ^/uU  possession, 
because,  unless  there  has  been  a  complete  dereliction,  they 
are  still  in  his  constructive  possession.  Now,  I  know  of 
DO  authority  which  limits  the  crime  of  theft  in  the  way 
here  contended  for.  The  opinions  of  Baron  Hume  and 
Mr.  Burnett  would  be  entitled  to  great  weight,  were 
they  not  founded,  as  has  been  remarked,  upon  one  case. 
That  case  has  been  called  a  very  barbarous  decision.  But 
I  think  that  both  the  verdict  and  sentence  were  very  con- 
sistent with  the  facts  of  the  case.  The  pannel  had  found  the 
parse,  which  he  did  not  altogether  abstract,  but  only  took  ten 
merks  out  of  it,  and  the  punishment  awarded  against  him 
is  appropriate  to  the  theft  of  that  sum.  On  the  general 
point  under  consideration,  I  find  it  impossible  to  lay  down 
any  rule  but  that  of  the  Roman  law.  It  was  there  held, 
that  if  the  lost  property  was  found  in  such  circumstances, 
as  showed  that  there  was  a  dereliction  of  it  on  the  part  of 
the  owner,  the  appropriation  in  such  circumstances  was  not 
theft.  I  cannot  doubt  that  the  same  would  be  the  rule 
at  this  day.  Suppose  a  number  of  logs,  with  the  owner's 
name  upon  them,  were  thrown  overboard  in  the  Firth  of 
Forth,  and  immediately,  or  soon  afterwards,  are  picked 
up  and  appropriated,  this  would  be  theft.  But  if  the 
same  thing  was  done  in  the  middle  of  the  Atlantic,  where 
there  was  no  hope  of  their  recovery,  I  think  the  case 
vould  be  different.  (2.)  I  come  now  to  the  second  question, 
whether,  supposing  the  property  to  have  been  taken  hon- 
estly, and  the  design  of  appropriation  to  have  been  formed 
subsequently,  the  crime  is  theft.  Now,  I  think  that  the 
first  possession,  in  that  case,  is  just  a  negothrum  gestio  on 
the  part  of  the  finder.  I  ask,  then,  how  does  the  law  stand, 
as  to  the  appropriation  by  a  negotiarum  gestar  of  goods 
committed  to  his  care  ?     We  have  determined  that  in  the 
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N^.  case  of  carrien,  servants,  elerks,  eihopmeii,  the  appeopiia- 
Smith,  tion  of  ifoods  held  on  a  limited  title  for  behoof  of  the 
1838.  owners  is  theft ;  and  of  course  idl  these  deetsions  apply 
with  greater  force  to  the  case  of  a  finder,  who  took  the 
gix)ds  honestly,  and  subsequently  formed  the  fbloiiioiis  in* 
tention  of  appropriating  them.  Suppose  the  case  of  a 
person  sending  his  servant  to  bring  him  the  goods  he  had 
dropped, — if  the  servant,  instead  of  doing  so,  appropriated 
them  to  his  own  use,  he  would  be  guilty  of  theft.  Now, 
is  the  case  the  least  different,  because,  instead  of  being 
appropriated  by  the  proprietor's  own  servant,  they  are 
appropriated  by  a  stranger?  I  feel  the  less  unwilling  to 
disregard  the  dictum  of  Baron  Hume  on  this  point,  be- 
cause we  have  been  already  obliged  to  reject  his  authority 
in  the  class  of  cases  to  whidi  I  have  just  refbmed. 

Lord  Moncreiff. — ^I  concur,  eqierially  with  Lord 
Mackenzie.     I  appr^end  it  to   be  quite   dear,   that 
the  general  principle  originally  laid  down  by  Baron  Hume 
on  this  subject  has  been,  I  do  not  say  altered,  but  greatly 
qualified,  by  recent  decisions.      A  servuit  who   breaks 
through  a  trust,  and  appropriates  his  master^s  pmperty, 
has,  in  innumerable  cases,  been  found  guilty  of  theft 
So,  also,  the  case  of  appropriation  by  a  deric  who  has  the 
custody  of  goods,  even  with  the  power  to  sell  them,  has 
been  held  to  be  theft.     Then  the  case  of  a  person  hiring 
a  horse,  and  appropriating  it  to  his  own  use,  is  one  very 
much  in  point.     It  is  argued,  in  the  Information  for  the 
pannel,  that  to  constitute  the  crime  of  theft,  the  felonious 
intention  must  have  existed  from  the  beginning.     I  am 
not  prepared  to  go  that  length.     I  think  a  person  may 
have  hired  a  horse  for  an  honest  purpose,  and  subse- 
quently resolved  to  steal  him ;  and  I  am  not  prepared  to 
say  that  that  would  not  be  a  case  of  theft,  although  the 
taking  must  be  libelled  in  smne  different  way,  than  if  it 
had  taken  place  at  the  period  of  the  first  hiring.    So, 
also,  in  the  case  of  theft  by  a  carrier  of  goods  entrusted  to 
his  care,  the  time  and  place  of  the  offence  is  not  when  and 
where  he  received  the  goods,  but  when  and  where  he 
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fonnal  the  felonioas  mtentum  of  apprc^riating  them.  Ka  8. 
Suppose  a  flock  of  sheep  are  found  straying  on  the  public  smi^, 
road,  with  the  owner's  mark  on  thraa*  surely  we  should  not  ^  i^.'^ 


hesitate  to  find,  that  the  appropriation  of  them  by  another 

person  was  theft.  The  case  of  a  man  seeing  a  person  '^^ 
drop  a  pocket-book,  and  picking  it  up  and  keeping  it,  is 
admitted  to  be  a  case  of  theft.  But  put  another  case^-*-*^ 
Ihat  he  does  not  see  it  drop,  but  sees  a  person  resting  by 
the  side  of  the  road,  and  when  he  comes  to  the  spot  fiodB  a 
pocket-book  there ;  and  suppose  that  he  either  knows  the 
person  by  si^t,  or  finds  his  niune  written  in  the  bodk:,«^^^an 
it  be  doubted  that  the  moment  he  resolves  to  appropriate 
it  to  himself,  that  moment  he  commits  theft?  It  is  by  acci<- 
dent  that  he  has  got  posseerion  of  the  goods  of  another, 
but  so  soon  as  he  discovers  who  the  owner  is,  it  is  his  duty 
to  restore  them.  It  is  a  very  nice  question,  whether,  if 
the  appropriation  did  not  take  place  till  long  after  the 
finding,  the  case  would  be  the  same.  Whatever  may  be 
my  opinion  as  to  the  altemative  ehai^,  I  think  the  libeU 
ling  of  time  and  place  would  not,  in  that  ease,  be  sufficient, 
— ^too  greata  latitude  being  taken  in  both  respects.  But  the 
ease  before  us  may  be  decided  on  the  assumption,  thut  at,  or 
immediately  after  the  period  of  finding,  the  knowledge  of 
the  owner  was  acquired,  and  the  design  of  appropriating 
formed.  In  that  view,  I  can  have  no  doubt  that  the  In<^ 
dictment  is  relevant.  The  case  of  BUiot  I  do  not  oonsi*- 
der  an  authority  in  point,  as  the  Jury,  while  they  acquitted 
him  of  the  theft  of  the  purse  and  the  large  sum  of 
money,  in  fact  convicted  him  of  stealing  ten  merks.  It  is 
very  satisfactory  to  us,  when  we  are  forced  to  decide  a 
point  of  this  nature,  to  find  that  our  decision  is  consistent 
with  the  principles  of  the  Roman  code,  and  also  supported 
by  the  weight  of  English  authority. 

Lord  CocKBURN.*-^The  facts  here  are  extremely 
simple.  The  Indictment  states,  that  the  pocket-book  said 
to  have  been  stolen  had  been  "  dropt  or  losf  by  the 
owner,  not  dereiinquished.     There  was,  therefore,  no 
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No.  8.    abandonment  of  the  property,  so  us  to  render  it  res  nuUim* 
Smith,    Notwithstanding  the  temporary  loss  of  possession^  the  pro- 
ms,   perty  continued.    It  is  not  stated  that  there  was  any  guilt 
-  in  the  act  by  which  the  article  was  first  got  possession  of 
by  the  finder.     The  guilt  is  said  to  consist  in  his  subse- 
quent appropriation,  he  then  knowing  who  the  proprietor 
was.    And  the  question  is,  whether  the  criminal  appro- 
priation, preceded    by  the  innocent  finding,  of  the  lost 
property  of  a  known  owner,  be  theft  ?     I  am  of  opinion 
that  it  is.     And  I  think  so  on  grounds  arising  out  of  the 
law  of  Scotland  alone.   The  law  of  England  seems  to  have 
varied  on  this  point,  though  I  understand  it  to  be  now 
fixed,  that  if  tried  by  that  law,  the  prisoner,  if  the  facts 
were  proved,  would  be  held  to  have  committed  theft.  But 
though  it  be  always  satisfactory  to  find  our  neighbours 
at  least  concurring  with  us ;  and  though  the  general  prin- 
ciples of  jurisprudence  be  illustrated  by  references  from 
one  sjrstem  to  another,  no  foreign  law,  even  when  we 
thoroughly  understand  it,  which  we  can  rarely  be  sure  of 
doing,  is  of  any  direct  authority  in  a  purely  Scottish  case; 
and  it  is  always  desirable  to  rest  on  our  own  native  ground. 
The  definition  which  our  law  gives  of  theft,  is,  that  it  is 
contrectatiojraudulosa  ret  alienae^  lucrifaciendi  causa — 
fraudulent  taking  of  the  property  of  another  for  the  sake 
of  lucre.     Now,  what  is  meant  by  this  word  taking  ?    1 
know  no  authority,  and  no  principle,  for  confining  it  to  the 
act  of  first  possessing.     Lifting  is  not  takings  at  least  not 
necessarily ;  a  person  may  be  the  recipient  of  a  commodity 
involuntarily  or  unconsciously — as  by  having  it  put  into 
his  pocket  secretly,  or  delivered  to  him  by  mistake.    He  is 
the  possessor  after  this,  but  not  the  taker.  I  don't  conceive 
that  there  can  be  any  taking,  in  the  sense  of  this  definition, 
without  an  intention  to  take.     It  means  appropriation. 
Accordingly,  there  are  innumerable  cases,  such  as  that  of 
servants  stealing  things  committed  to  their  charge,  in  which 
the  original  possessing  was  quite  innocent,  but  in  which, 
beyond  aU  doubts  theft  is  committed  merely  by  the  subse- 
quent application  of  the  property  to  their  own  use.    There 
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is  no  bringing  these  cases  within  the  rule,  either  in  its  ^o*  ^ 
words  or  in  its  meaning,  without  referring  it  to  the  appro-  smith, 
priation,  no  matter  when  it  may  occur,  as  to  the  only  act  ma, 
of  taking.  If  this  be  correct,  then  the  original  innocence* 
of  possessing  an  article,  is  not  merely  no  exclusion  of  the 
idea  of  theft  afterwards  committed  by  a  new  act  of  crimi- 
nal application,  but  it  has  no  tendency  to  exclude  it.  The 
guiltlessness  of  the  first  occupancy  seems  to  me  to  be 
totally  irrelevant  in  reference  to  the  question  of  subsequent 
theft.  There  are  two  objections  stated  to  this,  as  applied 
to  the  present  case.  1st.  That  there  must  be  an  animus 
Jurandi  in  the  first  taking.  I  agree  to  this,  provided  the 
word  taking  be  left  to  its  correct  legal  sense,  of  appropria- 
tion. But  when  extended  so  as  to  include  the  original  re- 
ception, it  is  quite  certain  that  the  objection  is  groundless. 
For  there  are  various  cases  of  clear,  and  indisputable 
thefty — such  as  that  of  a  carrier  abstracting  a  bale  com- 
mitted to  him  for  conveyance, — where  property  is  held  to 
be  stolen,  because,  though  got  innocently,  it  is  withdrawn 
by  the  receiver  from  its  proper  destination,  and  converted 
to  his  own  use.  If  the  purity  of  the  first  acquisition  be  a 
defence  against  a  charge  of  subsequent  theft,  it  would  not 
be  easy  to  say  how  many  have  been  illegally  convicted  of 
stealing.  2d.  The  other  objection  is,  that  there  can  be  no 
theft,  where  the  owner,  though  he  retains  the  property^ 
happens  for  a  time  to  have  lost  the  possession.  It  would 
require  very  strong  and  positive  authority  to  support  a 
doctrine  so  full  of  danger.  The  import  of  this  principle 
is,  that  lostproperty  can  never  be  sUden.  And  if  this  be 
law,  then  it  is  not  theft  to  pick  up  a  watch  the  instant 
that  it  is  dropped  and  to  run ;  nor  to  carry  off  the  goods 
of  a  known  owner  which  have  been  thrown  ashore  from  a 
wrecked  vessel  whose  whole  crew  has  perished ;  nor  for 
a  police  officer  sent  to  discover  the  stolen  goods  of  a  known 
proprietor,  and  finding  them  in  the  custody  of  the  thief, 
concealing  this  fact  and  keeping  them  to  himself.  This 
principle  would  protect  the  case,  where  there  was  a  theft- 
uous  intention  from  the  first;  for  if  possession  by  the  owner 
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^j^^    be  necessary*  the  absence  of  this  element  cannot  be  supplied 
Smith,    by  the  motive  of  the  taker.    So,  if  lost  goods  were  adver- 
1838.    tised,  and  a  person  were  to  search  for  them  with  the  view 
of  appropriating,  and  were  to  find,  and  to  keep  them,  evea 
this  would  not  be  theft.     Nor  would  it  be  theft  for  a  per- 
son observing  a  man  bathing  to  sink  and  be  drowned,  to 
run  off  with  his  clothes  lying  on  the  shore,  for  the  old 
owner,  by  death,  had  lost  possession  of  them.     I  know  no 
authority  for  such  a  principle.     Rather  than  adopt  it,  the 
law  supposes  every  man  who  voluntarily  takes,  or  who 
even  accidentally  obtains  possession  of  the  property  of 
another,  to  be  a  sort  of  trustee  or  custodier  for  him.    In 
the  cases  of  servants,  clerks,  porters,  &c.  this  principle 
may  be  thought  not  to  apply,  because  these  persons  obtain 
possession  under  a  direct  employment  by  the  owner.   But 
there  are  cases  where  this  circumstance  does  not  occur. 
Take  the  case  of  property  never  received.    An  unknown 
stranger  holds  a  packet  addressed  to  the  real  proprietor. 
He  gives  it  to  a  porter  to  be  delivered  to  that  person,  who 
does  not  know  of  its  existence.     The  porter  keeps  it    I 
think  that  this  would  be  theft ;  and  that  it  would  be  well 
charged  as  such,  if  the  crime  were  set  forth  as  committed, 
not  against  the  unknown  stranger,  but  against  the  real 
own^ ;  because,  though  not  employed  by  him,  the  porter 
having  got  the  parcel,  held  it  as  his  custodier.    I  conceive 
a  trust  of  an  analogous  description  to  be  imposed  by  the 
law  upon  every  one  who  happens  to  take  possession,  or  to 
find  himself  in  possession,  of  the  property  of  another ; 
but  especially  where  this  is  the  result  of  his  own  act.    It 
may  not  be  his  duty  to  lift  the  property  of  another ;  or,  if 
he  should  happen  to  do  so,  he  may  lay  it  down  again ;  but 
from  the  moment  that  he  begins  to  keep  possession,  know* 
ing  whose  it  is,  he  holds  it  for  that  person ;  and  hence 
would  be  entitled  to  resist  its  being  taken  from  him.    If 
there  had  been  any  clear  precedent  the  other  way,  I  should 
have  been  for  adhering  to  what  had  been  fixed.    But  there 
is  no  satisfactory  case,  and  our  institutional  authorities  aie 
divided.     The  prisoner  rests  upon  Burnett  and  Baron 
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Huoie.  Now  Burnett  goes  entirely  upon  the  owner's  lo^  qf  No.  8. 
poaemon  ;  and  therefore  he  goes  the  full  length  of  apply*    smith, 
ingtbis  principle*  even  where  there  was  a  criminal  taking  ^^im 
from  ikejlret.  In  support  of  this  he  rests,  and  solely,  on  the  • 
two  cases  of  Elliot  in  1616,  and  of  Scott  in  1802 ;  neither 
of  which,  however,  sustain,  or  tend  to  sustain  his  doctrine. 
Elliot's  case  is  either  inaccurately  reported,  or  it  proceed- 
ed on  a  state  of  practice  which  we  cannot  now  under* 
stand.     He  was  accused  of  nothing  but  "  the  ih^ftaue 
*"  stealing  qf  a  puree"  by  taking  it  *^Jrom  the  {ncner'e 
*'  perean  in  maist  thettous  manner."    So  far  as  the  yer-> 
diet  is  intelligible,  the  Jury  acquit,  or  cleanse  him  of  the 
theft,  but  are  pleased  to  convict  him  of  what  they  call 
*^  the  away  taking  furth  of  Alexander  Young's  hous  in 
"*  Selkrig  of  the  said  John  Armstrong  his  purse" — an  of- 
fisQce  with  which,  as  distinguished  from  theft,  he  had  not 
been  charged,  (but  for  which  he  was  punished).    I  can 
make  no  sense  of  this  case  at  all.     But  it  is  plainly  no 
case  on  the  point  now  before  us  ;  for  no  such  point  arose 
out  dl  the  libel,  which  charged  nothing  but  a  stealing 
from  the  person.     In  Scott's  case,  the  prisoner  was  ac- 
oued  of  stealing  goods  by  feloniously  removing  ihemjram 
a  earrier'e  cart    The  defence  was,  that  he  found  them. 
The  C!ourt  told  the  Jury,  that  if  they  believed  this,  they 
must  acquit      This  direction,  Burnett  plainly  thinks, 
coidd  only  have  been  given,  upon  the  principle  that  a 
found  article  could  not  be  stolen.     But  this  is  a  mistake. 
It  was  given  because  the  only  fact  charged  was  stealing 
goods  '*Jrom  qffa  cart,^'^-^  charge  which  could  not  be 
sustained  by  proving  the  theft  of  an  article  previously 
lost  from  a  cart.     The  Jury  convicted,  that  is,  they  disbe- 
lieved the  finding.     Baron  Hume's  sole  ground  is  the 
ffaUlessneee  (f  the  first  act  (f  occupancy.    But  I  con- 
ceive  it  to  be  certain  that  this  principle  cannot  now  be 
maintained.     It  is  inconsistent  with  many  cases  of  what 
have  been  fixed,  since  he  wrote,  to  be  cases  of  undoubted 
theft    And,  accordingly,  in  following  it  out,  the  learned 
author  himself  is  obliged  to  apply  it  in  a  way  which  ra- 
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No.  8.    ther  Staggers  one.     He  makes  it  not  theft  for  one  to  hide 
Smuh,    ^^^  ^^P  A  neighbour's  stray  cattle,  or  goods  stranded  on 
March  12  j^jg  ground.     His  tcst  is,  that  if  caught  in  the  very  act  of 
lajdng  hold,  the  person  could  not  be  even  found  feult 
Theft,    ^ith.     To  be  sure  he  could  not,  because  his  original  de- 
sign being  supposed  to  be  pure,  his  lapng  hold  would  be 
deemed  to  be  for  the  owner,  and  it  is  only  when  he  ap- 
propriates that  his  guilt  begins.     Nay,  the  author  carries 
it  so  far  as  to  lay  it  down,  that  a  person  is  not  guilty  of 
theft,  who,  while  honestly  aiding  a  proprietor   whose 
house  is  on  fire  to  remove  his  goods,  pelds  to  tempta- 
tion, conceals  and  keeps  them.     This  is  certainly  the  re- 
sult of  the  principle;  but  it  humbly  appears  to  me  to 
show  that  the  principle  cannot  be  sound.     Against  these 
two  we  have  the  opposite  authority  of  Mackenzie  and  of 
Alison,  who  are  both  decided,  and  I  think  on  satisfactory 
grounds.     The  authorities  thus  differing,  we  must  look 
to  the  principles  and  the  common  sense  of  the  thing. 
The  point  seems  to  me  to  be  settled,  as  soon  as  these  are 
tested,  by  being  applied  to  the  simple  and  common  case 
of  a  purse  seen  to  be  dropped  by  a  passenger,  and  lifted 
with  the  honest  intention  of  being  instantly  restored,  but 
on  being  found  heavy,  run  off  with,  and  kept.     This  the 
prisoner  admits  to  be  theft.     Now,  the  mere  difference  of 
time  is  immaterial.     The  case  is  the  same,  whether  the 
loss  of  possession  by  the  owner,  or  the  interval  of  inno- 
cence in  the  finder,  be  long  or  short.     But  except  in  the 
accident  of  time,  we  have  here  all  the  elements  of  the  pre- 
sent case;  the  loss,-* the  guiltless   finding, — the  know- 
ledge of  the  owner, — and  the  subsequent  guilty  appropri- 
ation.    These,  in  my  opinion,  constitute  theft. 

The  Lord  Justice-General. — All  your  Lordships 
have  admitted  that  this  case  is  one  attended  with  diffi- 
culty; and  I  certainly  think  that  it  is  so,  for  most  of  the 
cases  which  have  been  founded  on,  as  instances  of  the 
crime  of  theft,  would,  in  the  days  when  I  was  more  con- 
versant with  the  practice  of  this  Court,  have  been  consi- 
dered breach  of  trust.     Recent  decisions,  however,  appear 
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to  have  altered  the  law  on  this  subject ;  and  any  opinion  I  No.  0. 
give  in  this  case,  is  not  to  the  effect  of  dissenting  from  all  smith, 
your  Lordships,  but  only  to  the  extent  of  lessening  the  ^'{]^|^ 


amount  of  punishment,  with  which  this  crime,  supposing 

it  to  be  proved,  will  fall  to  be  visited.  Great  weight  is  "^'^ 
certainly  due  to  the  opinion  of  Baron  Hume,  but  as  that 
opinion  rests  entirely  on  the  very  strange  case  of  Elliot,  I 
do  not  think  that  it  affords  us  any  certain  guide  in  this 
case.  Nor  do  I  pay  the  smallest  regard  to  the  law  of  Eng- 
land. They  have  some  strange  distinctions  in  that  law, 
and  I  do  not  know  that  we  understand  them.  It  is  in 
consideration  of  the  precedents  in  our  own  law,  that  I  am 
willing  not  to  dissent  from  the  unanimous  opinion  of  your 
Lordships  on  this  point. 

The  Court  accordingly  repelled  the  objection  stated  to 
the  relevancy  of  the  Indictment,  and,  on  the  motion  of  the 
Solicitor-General,  deserted  the  diet  against  the  pannel  pro 
loco  et  tempore? 


1  The  pannel  was  tried  before  the  Lord  Justice- Clerk  at  the  Dum- 
iiies  Spring  Circuit.  The  pocket-book  containing  L.II3  or  L.114,  and 
also  papers  from  which  the  finder  must  have  immediately  known  to 
vhom  it  belonged,  was  proved  to  have  been  lost  on  the  night  of  the 
28th  of  May,  on  the  road  libelled.  Late  that  night,  or  early  the 
following  morning,  the  pannel  travelled  along  that  road  with  a  com- 
{NinioD,  who  observed  that  when  near  to  Ecclefechan  he  complained 
that  his  feet  were  sore,  and  stopped  and  sat  down  by  the  road 
tide,  while  the  other  walked  slowly  on.  He  had  been  that  day 
liberated  from  jail,  where  he  had  been  imprisoned  for  an  assault. 
During  the  period  of  his  confinement  he  was  believed  to  have  no 
money,  hot  the  day  after  his  liberation  he  was  seen  with  a  pair  of 
new  shoes  and  a  silk  handkerchief,  and  shortly  afterwards  got  several 
new  suits  of  clothes.  His  uncle,  James  Johnstone,  was  examined  for  the 
prosecution,  and  detailed  an  agreement  which  took  place  between  Smith's 
relations,  according  to  which  they  were  to  divide  the  money  which  he 
had  found.  He  stated  that  this  division  took  place  about  1 7  months 
after  the  pannel  had  found  it, — that  he  himself  went  with  his  sister 
Janet  Johnstone  (who  was  since  dead),  to  draw  L.lOO  from  the  Commer-* 
dal  Bank  at  Annan,  where  it  was  deposited  in  her  name, — ^that  of  this 
ram  he  (the  witness),  Janet  Johnstone,  Robert  Milligan  his  sister's  hus- 
band, Mary  Smithy  Peter  Smith,  Robert  Smith,  and  his  mother  Mrs^ 
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Mtroh  12    Janet  WhItton  or  Stormontb,  Suspender. — Boberttan — Milne 
18M. 

AGAINST 

Jambs  Drummond,  RespoDdent— iVeave«. 

Suspension  and  Liberation — Finding  i.ost  mopsBTy-— Objec- 
tion  OF   INSUFFICIBWT  SPEGIPICATION  Of  TIHB  Ajn»   TPI«A.CEw— A 

|>arty  haTing  been  sentenced  by  a  police  court  to  twenty  days  im- 
prisonmenty  for  having  found  a  parse  containing  money  at  a  certain 
place  '*  shortly  after  it  had  been  lost/'  and  when  *'  afterwards"  asked  to 
return  it,  having  denied  having  found  it,  and  appropriated  the  money 
to  her  own  use,  a  bill  of  suspension  brought  on  the  grounds^  (t.)  that 
the  offence  charged  is  not  a  matter  of  criminal  dittay,  (2.)  tbat  there 
was  no  specificatioii  of  the  time  when,  or  the  place  where  it  was  com- 
mitted— refused. 

Na  9.    The  Suspender,  a  shopkeeper  in  Dundee,  was  brought  be- 

Whitton     ^___________^_________^__^.__ 

Dmmmoiid.  Johnstone,  who  is  the  pannel's  grandmother,  got  L.IO  each,  leaving 
"^^'^"^  L.80  for  the  pannel,  hesidea  L.I,  which  be  (the  witness)  voluntarily  re- 
°T4^*°    turned  to  him, — and  that  a  day  or  two  afterwards  he  accompanied  the 
pannel  part  of  the  way  to  Annan,  when  he  stated  his  intention  of  lodging 
this  money  in  the  Bank.     In  corroboration  of  this  evidence,  the  account- 
ant at  the  bank  proved  the  lodging  of  the  L.I 00  in  Janet  Johnstone's 
name  on  the  ISth  of  November  1828, — ^its  being  drawn  on  the  6th  of 
October  1829,  and  the  pannel  having  on  the  following  day  lodged,  in 
his  own  name,  L.d2,  which  was  accumulated  by  small  deposits  to  L.52, 
when  it  was  drawn  on  the  28th  of  July  18<36.     About  that  time  the 
pannel  was  proved  to  have  expended  L.60  in  house  property.     The 
panneKs  uncle  Robert  Milligan,  and  his  wife,  Mary  Smith  the  pannel's 
sister,  and  Mrs.  Johnstone  his  grandmother,  were  all  examined  in  ex- 
culpation, and  expressly  contradicted  the  evidence  of  Johnstone,  both 
as  to  their  having  received  L.IO  each,  and  in  every  other  particular. 
His  grandmother  also  swore ,  that  she  recollected  her  late  daughter, 
Janet,  giving  the  pannel  L.32  more  than  ten  years  ago,  and  that  she 
knew  she  had  money  in  the  bank  ;  and  his  sister  represented  herself  as 
having  paid  for  the  shoes  and  handkerchief  which  the  pannel  got  after 
coming  out  of  jail.     William  Pott,  another  exculpatory  witness,  swore 
that  about  the  day  on  which  Mr.  Buchanan's  pocket-book  was  lost,  he 
found  a  similar  one  on  the  road  in  question^  which  some  of  his  children 
got  to  keep  hooks  in,  but  that  he  never  suspected  it  to  be  Buchanan's , 
though  he  had  heard  of  his  loss,  and  of  the  reward  of  L.20  which  was  offered 
for  its  recovery.     On  this  evidence,  the  Jury,  by  a  majority,  found  the 
pannel  guilty,  and  he  was  sentenced  to  eight  months  imprisonment  in 
the  jail  of  Dumfries. 
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fore  the  police  court  there  on  the  18th  January  18S8,  at    Na  9. 
the  uistance  of  the  Respondent^  as  Superintendent  of  po-  ^^^^'^ 
Ike  and  Procurator-fiscal.    The  complaint  against  her  set  ^£^^^^* 
forth  "*  That  upon  Monday  the  15th  day   of  January     ^^^• 
"  cnrrent,  Agnes  Young  or  Small,  while  passing  along  g^   ^^ 
''  at  the  West  Port,  Dundee,  nearly  opposite  to  Kennath's     ^i^- 
'<  buildings  there,  lost  a  purse  made  of  blue  cotton  cloth 
''  with  white  spots,  which  purse,  when  lost,  contained 
"  four  one  pound  bank  or  bankers  notes,  her  property,  or 
"  then  in  her  lawful  possession :  That  the  said  Janet 
**  Whitton  or  Stormonth  found  the  said    purse    and 
'*  money  there  shortly  after  it  had  been  lost,  and  when 
''  afterwards  asked  by  the  said  Agnes  Young  or  Small 
"*  to  restore .  to  her  the  said  purse  and  money,  she,  the 
'*  said  Janet  Whitton  or  Stormonth,  did  fraudulently  and 
"  wickedly  and  feloniously  deny  having  found  the  said 
''  purse  and  money,  and  did  appropriate  the  said  money 
'*  to  her  own  uses  and  purposes,  and  did  thereby  defraud 
*'  the  said  Agnes  Young  or  Small  of  her  property,  the 
'<  value  of  the  said  purse  and  money  not  exceeding  ten 
''  pounds  sterling.'"    On  the  22d  of  January  the  police 
magistrate,  having  considered  the  complaint,  examined  the 
defender,  and  heard  and  considered  the  evidence  adduced, 
found  the  complaint  proven ;  found  that  the  value  of  the 
money  and  purse  lost  did  not  exceed  IaIO  sterling,  there^ 
fore  adjudged  and  ordained  the  defender  to  be  imprisoned 
in  the  jail  of  Dundee  in  modum  peeiue  for  the  space  of 
twenty  days. 

Whitton,  having  been  incarcerated  under  |hi8  sent^ice, 
presented  to  the  Court  a  bill  (^  suspension  and  liberation, 
on  the  following  grounds.  (1.)  The  offence  upon  which 
she  was  tried  and  convicted  is  not  a  matter  of  criminal 
dittay.  If  it  is  a  crime  at  all,  it  must  be  theft,  and  not 
fraud,  as  it  possesses  none  of  the  requisites  of  the  latter 
oS^nce.  But  the  appropriation  of  lost  goods  has  not 
hitherto  been  considered  theft  by  the  law  of  Scotland, 
more  especially  when,  (as  in  the  present  case),  the  owner 
is  unknown  ;  and  the  charge  in  the  complaint  is  not  set 
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No.  9.    forth  as  a  case  of  theft.     (2.)  There  is  no  specification  of 
^^^  the  time  when,  or  the  place  where,  the  act  complained  of 
^i7areTi2 '  was  Committed.  (S.)  The  proceedings  against  the  suspender 
1838.     were  irregular.    She  received  no  copy  or  note  of  the  com- 
Susp.  Md  Plaint  on  which  she  was  to  be  tried.     On  three  different 
Lib.      days  she  was  brought  to  the  Police  Office,  and  after  being 
detained  in  custody  for  a  considerable  time,  was  dismissed ; 
on  which  occasions  no  adjournment  of  the  diet  took  place. 
It  was  answered  for  the  Respondent :  (1.)  The  ends  of 
justice  are  not  to  be  defeated  by  the  difficulty  of  affixing 
a  name  to  a  particular  crime,  if  it  be  charged  in  an  in- 
tellegible  manner,  and  so  as  to  set  forth  the  criminality  of 
the  act.     And  if  the  charge  against  the  suspender  is  not 
properly  or  necessarily  theft,  it  is  a  species  of  fraudulent 
appropriation,  falling  under  the  general  category  or  ana- 
logy of  fraud  or  embezzlement,  and  clearly  cognizable  by 
the  Police  Court  of  Dundee.^     (2.)  The  whole  transac- 
tion is  fixed  as  having  taken  place  in  three  days  at  the 
utmost;  for  the  charge,  which  is  dated  the  18th  of  January, 
sets  forth  that  the  purse  was  lost  on  the  15th,  that  the 
suspender  found  it  **  shortly  after  it  had  been  lost,"  and 
when  afterwards  asked  for  it,  denied  having  found  it, 
and  appropriated  the  money  to  her  own  use.     And  in  re- 
gard to  the  locus,  the  place  where  the  purse  was  lost  is 
distinctly  specified,  and  the  suspender  is  stated  to  have 
found  it  there,  which  was  all  that  could  be  done,  the 
mental  act  of  appropriating  the  money  being  an  occult 
one,  as  to  which  the  prosecutor  was  not  bound  to  give 
any  minute  specification.     (3.)  It  was  not  necessary  that 
the  suspender  should  receive  a  copy  of  the  complaint 


1  The  Dundee  Police  act,  (5th  Geo.  IV.  c.  129),  gives  the  Magis- 
trates jarisdictioQ  "  in  all  complaints  which  may  be  made  under  this 
«  act  against  any  person  or  persons  accused  of  theft,  swindling,  unlaw- 
'<  ful  gambling,  assault,  rioting,  breaking  of  the  peace,  or  any  such  cri" 
«  minal,  riotous,  or  disorderly  act,  or  any  offence  whatsoever  cognisable 
<*  at  common  law,  by  any  of  the  inferior  Judges  of  Scotland  without  a 
«  Jury." 
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against  her.     The  several  diets  were  not  only  adjourned    No.  9. 
hy  minute  in  the  Court  book,  but  by  formal  interlocu-  ^^^^^^ 
tors  subscribed  by  the  Judge ;  and  the  sole  reason  why ^{^^i^' 
these  are  not  included  in  the  certified  copies  furnished  to     i^& 
the  suspender  is,  that  the  only  record  required  by  the  g^   ^^ 
statute  is  the  complaint  and  sentence.  i^i»- 

The  case  came  to  be  advised  this  dav. 

RoBEKTSON,  for  the  Suspender,  argued, — (1.)  Accord* 
ing  to  the  decision  already  pronounced  in  the  case  of  John 
Smith,  (ante,  p.  88.)  the  species  facH  ought  to  have  been 
charged  as  theft,  not  as  fraud.  But  the  charge  is  not  re* 
levantly  laid,  even  as  a  case  of  fraud.  The  lie  upon  which 
the  essence  of  the  crime  is  made  to  turn,  is  not  a  point 
of  criminal  dittay.  (2.)  There  is  no  specification  either  of 
the  time  or  place  at  which  the  fraudulent  appropriation 
took  place.  It  is  merely  set  forth  that  the  purse  was 
found  '*  shortly  after  it  had  been  lost,"  and  that  **  when 
*"  afterwards  asked**  to  restore  it,  the  suspender  denied 
having  found  it,  *'  and  did  appropriate  the  said  money  to 
^  her  own  uses  and  purposes." 

N£AV£S,  for  the  Respondent,  answered, — (1.)  Under 
whatever  name  the  offence  may  rank,  there  can  be  no  doubt 
that  the  concealing  and  appropriating  found  goods  is  a 
wrong  thing,  and  a  punishable  thing.  It  has  only  this 
day  been  decided,  that  to  do  so,  when  the  owner  is  known, 
is  theft  It  could  not,  therefore,  be  expected  that  this  case 
should  be  libelled  as  such.  But  it  is  a  principle  in  the  law 
of  Scotland,  that  the  prosecutor  is  not  obliged  to  have  re- 
course to  any  nomen  juris.  Accordingly,  the  species  fatti 
are  not  charged  as  fraud.  The  complaint  does  not  con- 
tain any  major  proposition,  and  it  was  not  necessary  that 
it  should  do  so.  (2.)  The  goods  were  lost  on  the  15th 
of  January,  and  the  complaint  was  presented  on  the  18th. 
This  is  therefore  a  sufficient  specification  of  the  time.  And 
in  regard  to  the  place  where  the  appropriation  took  place, 
it  is  impossible  to  state  the  locus  of  so  occult  a  crime. 

The  Lord  Justice-Clerk. — I  am  much  afraid  that 
if  we  were  to  look  at  complaints  of  this  nature  with  the 

VOL.  1 1.  F 
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No.  9.  critical  eye  with  which  we  regard  regular  indictments, 
^!**''^  we  should  introduce  a  very  dangerous  precedent.     Look- 

^M^^vi'^^S  ^^  *^®  whole  matter,  considering  the  way  in  which 
1838.     the  crime  is  set  forth,  and  seeing  the  very  short  space  of 

"I         Ttime  between  the  loss  of  the  articles  and  the  date  of  the 

Snnp.  and 

Lib.      complaint,  I  do  not  think  that  any  suflScient  ground  has 
been  stated  for  sustaining  the  objections. 

Lord  Meadowbank. — I  am  very  unwilling  to  differ, 
but  I  have  very  considerable  doubts  in  the  case.  The 
ground  of  my  hesitation  is  this,  that  whether  persons  are 
to  be  tried  in  the  Police  Court,  or  in  the  Sheriff  C!ourt, 
or  any  where  else,  they  are  entitled  to  have  the  facts  so  set 
forth  as  may  enable  them,  if  they  think  proper,  to  object 
to  the  jurisdiction.  Now  it  is  only  by  inference  that  it 
can  be  concluded,  that  the  locus  delicti  here  was  within 
the  bounds  of  police.  However  inconvenient,  I  must 
acknowledge  that  I  am  against  relaxing  the  rule,  which 
requires  in  every  criminal  charge  a  specification  of  the 
time  and  place  at  which  the  offence  is  said  to  have  been 
committed. 

Lord  Mackenzie. — I  have  a  good  deal  of  difficulty 
in  this  case.  I  do  not  think  that  there  is  anything  in  the 
first  objection,  that  the  offence  ought  to  have  been  clmrged 
as  theft.  For  he  would  have  been  a  bold  Superintendent 
who,  while  the  law  on  that  point  was  still  unsettled, 
should  have  taken  upon  him  to  decide  that  the  species 
Jhcti  set  forth  amounted  to  that  crime.  As  to  the  other 
point,  on  which  the  opinion  of  Lord  Meadowbank  pro- 
ceeds, I  think  the  objection  would  apply  with  equal  force 
to  the  case  of  Smith  which  we  have  already  decided,  for 
it  was  not  set  forth  there,  that  the  appropriation  took 
place  within  the  jurisdiction  of  the  Court  of  Justiciary. 
On  the  whole,  although  I  have  very  great  doubts,  I  am 
inclined  to  agree  with  the  Lord  Justice-Clerk. 

Lord  Moncreiff. — I  confess  that  I  also  have  very 
great  doubts.  I  think,  however,  that  there  is  a  great  deal 
in  the  argument,  that  this  is  not  a  regular  Indictment. 
It  was  not  necessary  that  there  should  be  a  major  pro- 
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position,  to  which  the  species  facli  charged  should  cor-    No.  9. 

respond.     All  that  the  magistrate  found  was,  that  the       «. 

complaint  setting  forth  the  loss  of  the  purse  and  money,  jif^^^^ 

and  the  finding  of  them  by  the  suspender,  with  her  sub-     '^'^ 
sequent  denial  and  appropriation  of  the  money,  was  proved.  8iuii.»nd 
I  must  guard  myself  from  being  supposed  to  hold,  that  a      ^^ 
cfaai^  of  this  kind  would  be  competent  in  this  Court. 
If  the  species  Jacti  amount  to  theft,  I  do  not  think  it  can 
be  relevantly  charged  as  fraud.     Then  undoubtedly  there 
is  a  difficulty,  arising  from  the  want  of  any  heus  as  to  the 
appropriation^  which  is  the  essence  of  the  crime.    As  to 
the  time^  I  do  not  think  that,  in  the  circumstances,  there 
18  any  want  of  specification.    But  the  place  ought  to  have 
been  particularly  set  forth,  especially  since  upon  it  may  de- 
pend the  question,  whether  the  Court  had  jurisdiction. 
On  the  whole,  however,  I  am  not  prepared  to  say  that 
the  reasons  of  suspension  ought  to  be  sustained,  and  the 
crime  sufiTered  to  go  unpunished. 

Lord  Cockburn. — I  agree  with  Lord  Moncreiff,  that 
Qiere  is  no  sufficient  specification  of  the  place  where  the 
suspender  is  said  to  have  appropriated  the  money.  But 
I  get  rid  of  that  difficulty,  by  leaving  the  appropriation 
altogether  out  of  view.  For  I  think  the  denial  by  the 
suspender  of  her  having  found  the  property,  was  a  suffi- 
cient crime  to  bring  her  under  the  jurisdiction  of  the 
Court  before  which  she  was  tried. 

The  Lord  Justice-General  having  expressed  his 
coDcorrence, 

The  Court  repelled  the  objections  to  the  regularity  of 
the  charge  in  the  complaint,  and  before  further  answer, 
(ndained  the  parties  to  produce  the  record  of  the  original 
proceedings  before  the  Police  Court  of  Dundee.^ 

James  Manhall,  S.S.C.— Brown  and  Miller,  W.S.— ^^mte. 

'  The  case  came  again  before  tbe  Court  on  the  11th  June,  when 
vithoot  any  additional  argument,  the  bill  was  refused. 
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March  13  "PreBenU 

1838 

Lords  Mbadowbank,  Moncrbiff,  Mbdwtn. 
Her  Majesty's  Advocate — Itmes — Bandymde. 

AGAINST 

Jambs  Murray — BoberUon  Glasgow, 

Previous   Conviction. — Question,   whether  a  'previous  conviction 
before  a  Regimental  Court  Martial  can  be  competently  foanded  on. 

No.  10.  James  Murray  viras  charged  with  Theft,  aggravated 
Mamy.  by  haVing  been  comniitted  by  a  person  who  was  habite 
and  repute  a  thief,  and  had  been  previously  convicted  of 
Theft 

Among  the  previous  convictions  libelled  on,  was  ^^  an 
'^  extract,  or  certified  copy  of  a  conviction  obtained  against 
**  the  said  James  Murray,  before  a  regimental  Court 
"  Martial,  at  Perth  Barracks,  for  the  crime  of  Theft." 

A  doubt  having  been  expressed  by  the  Court,  as  to  the 
competency  of  founding  on  a  conviction  before  a  Court 
Martial,'^ 

Innes,  for  the  prosecution,  declined  to  press  the  point, 
and  consented  to  that  part  of  the  Indictment  being  struck 
out. 

The  pannel  pleaded  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 
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PreseDty  March  19 

1838. 

LOBDS   MaCKINSDB,  MoNCRBIFP,  MfiDWTN. 

Hbb  Majesty's  Advooatx — Show  Simoart^InnH 

AOAIHST 

Robert  Waulbr. — Inglu. 

SUBORNATIOH  OF  PbBJUET. — ObJBCTION  OF  TOO  GREAT  LATITUDE  IN 
STATING  TmE  TIME  AND  PLACE  AND  THE  MODUS  OPERANDI. — EtI- 

DENCE. — Res  Judicata. 

1.  An  olijectioD  to  an  Indictment  for  Subornfttion  of  Perjury,  that  too 
great  latitude  was  assumed,  in  stating  the  time  and  place  at  which 
the  offence  was  committed,  and  the  means  of  inducement  held  out, 
repelled. 

1  A  pannel  having  been  acquitted  on  a  charge  of  Theft,  and  being  ac- 
ensed  of  haying,  on  that  occasion,  suborned  witnesses  to  commit  per« 
jury,  it  is  competent,  on  his  subsequent  trial  for  the  subornation,  to 
proTe  that  what  the  witnesses  swore  was  false,  even  by  evidence  which 
cstabfishes  also  the  pannel's  guilt  of  the  theft,  although  that  matter  is 
properly  retjudieaia. 

3-  Conviction  on  a  charge  of  Subornation  of  Perjury.  Sentence,  trans- 
portatioD  for  seven  years,  with  inftimy. 

George  Crawford,  gardener  in  Paisley,  and   Peter   no.ii. 
Crawford  his  son,  were  charged  with  Perjury,  and  Ro-  waiker. 


bert  Walker,  fanner  at  Tirfergus,  in  the  parish  of  Camp- 
belltown,  and  comity  of  Argyle,  with  Subornation  of  tionof' 
Perjury ;  ^•'^'^- 

Is  so  FAR  AS,  the  sidd  Robert  Walker  having  been  charged  by  Daniel 
MTaggart,  one  of  the  Procurators-fiscal  of  the  shire  of  Argyle,  with 
the  erime  of  theft,  alleged  to  have  been  committed  by  him  on  or  about 
the  11th  day  of  October  1836,  by  his  having  stolen  and  tbeftuously 
carried  away  from  a  field  on  the  farm  of  Tirfergus  aforesaid,  a  quantity 
of  bear  in  the  sheaf  or  straw,  the  property,  or  in  the  lawful  possession 
of  John  Smith,  then  the  out-going  tenant  on  the  said  farm;  and  the 
said  Robert  Walker  having  been  apprehended  and  committed  on  a 
varrant  granted  by  Dugald  M'Tavish,  one  of  the  Sheriff-substitutes  of 
Argyleshire,  until  he  found  bail  to  abide  the  issue  of  any  prosecution 
which  might  be  brought  against  him  within  six  months,  for  the  said 
crime  alleged  against  him  ;  and  the  said  Robert  Walker  having  been 
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No.  11.   thereafter  liberated  on  his  consigniog  the  sum  of  twenty  pounds  ster- 
Walker    ^^^S  '^^  n&Q^e  of,  or  in  place  of  bail)  in  the  hands  of  one  of  the  Sheriff- 
March  19  clerks  of  Argyleshire,  and  being  conscious  he  would  be  brought  to  trial 
1838.     f^j,  ^^g  ^-^  crime  alleged  against  him,  and  knowing  his  guilt  in  the 
s  ho        premises,  and  that  the  said  John  Smith  would  be  called  as  a  witne» 
tion  of    against  him,  and  having  wickedly  contrived  a  scheme  to  render  inad- 
Perjory.  missihle  or  impeach  the  credibility  of  the  said  John  Smith  when  called 
or  examined  as  a  witness  to  prove  his  guilt  of  the  said  crime,  by  falsely 
alleging,  and  bring  witnesses  to  give  false  testimony  to  the  effect,  that 
the  said  John  Smith  was  actuated  by  malice  towards  him,  and  had,  in 
concert  with  two  of  his,  the  said  John  Smith's  servants,  conspired  folsely 
to  accuse  him  of  the  said  crime,  the  said  Robert  Walker  did,  on  one  or 
other  of  the  days  of  the  month  of  November  18d6,  the  particular  day 
being  to  the  Prosecutor  unknown,  or  on  one  or  other  of  the  days  of 
October  immediately  preceding,  or  of  December  immediately  follow- 
ing, and  within  the  house  situated  in  Glen  street  or  Love  street  of 
Paisley,  then  aud  now  or  lately  occupied  by  George  Hutchison,  public- 
house- keeper  there,  and  within  the  house  situated  in  Glen  street  of 
Paisley,  then  and  now  or  lately  occupied  by  the  said  George  Crawford* 
or  in  one  or  other  of  these  places,  or  at  some  other  time  aand  place  to 
the  Prosecutor  unknowUf  wickedly  and  feloniously  solicit,  entice,  seduce, 
and  suborn  the  said  George  Crawford  and  Peter  Crawford,  and  James 
Ballantyne,  then  residing  in  Paisley,  and  now  or  lately  prisoner  in  the 
tolbooth  of  Inveraray,  or  one  or  more  of  them,  to  appear  as  witnesses  in 
behalf  of  him  the  said  Robert  Walker  at  his  said  trial,  and  wickedlyi 
wilfully,  and  deliberately  to  commit  the  crime  of  perjury,  by  falsely 
swearing  to  certain  pretended  facts,  as  to  which  the  said  Robert  Wal- 
ker was  to  give  them  particular  instructions,  as  after-mentionedy  before 
they  were  examined  as  witnesses  on  his  behalf  at  his  said  trial,  and  this 
the  said  Robert  Walker  did,  by  holding  out  to  the  said  George  Craw- 
ford, Peter  Crawford,  and  James  Ballantyne,  or  one  or  more  of  them, 
the  expectation  of  good  deeds  and  rewards,  and  employment  in  his 
service,  and  by  promising  to  them,  or  one  or  more  of  them,  the  sum  of 
L.20  sterling  or  thereby,  or  by  other  means  of  inducement  to  the  Pro- 
secutor unknown :    And  the  said  Robert  Walker  having  been  served 
with  notice  to  stand  his  trial,  at  the  instance  of  the  said  Procurator- fis- 
cal, before  the  said  Sheriff-substitute  at  Campbelltown,  on  the  6th  day  of 
December,  year  foresaid,  did  proceed  to  Paisley,  on  or  about  the  2d 
day  of  December,  year  foresaid,  and  having  brought  therefrom,  as  pre- 
viously arranged,  the  said  George  Crawford,  Peter  Crawford  and  James 
Ballantyne,   to  his  house  and  farm  at   Tirfergus,  where  he  lodged 
them,   the  said  Robert  Walker  did  there,  on  the  night  of  the  5th, 
or  morning  of  the  6th  day  of  December,  year  foresaid,  again,  by  the 
means  aforesaid;  wickedly  and  feloniously  solicit,  entice,  seduce,  and 
suborn  the  said  George  Crawford,  Peter  Crawford,  and  James  Ballan- 


AND  CIECUIT  COURTS  OF  JUSTICIARV.  71 

tyoe  respeetiTely;  wickedly,  wilfiilly,  knowingly,  and  folsely,  to  swear  No.  11. 
M  witoeaaes  in  his  behalf  at  his  said  trial,  to  certain  pretended  facts,  ae-  ^^^ 
carding  to  instructions  which  he  then  and  there  gave  to  them ;  and  in  ha  arch  19 
pvticalar,  to  swear  that  they  respectively  bad  been  at  Tirfergos  on  the  ^^^ 
litb  day  of  October  preceding,  and  had  then  respectively  heard  the 
said  John  Smith,  and  two  of  his  men-servants,  falsely  accuse  the  said  tion  of 
Robert  Walker,  and  pretend  to  have  caught  him  in  the  act  of  stealing  PeijiuT' 
aad  theftuously  carrying  away  bear  in  the  sheaf  or  straw  belonging  to, 
or  in  the  lawful  possession  of,  the  said  John  Smith,  from  a  field  on  said 
&mi,  although  the  said  Robert  Walker  had  not  done,  and  was  not  do- 
iog  80,  and  that  thereafter  they  had  then  respectively  heard  the  said 
John  Smith  and  his  said  servants  concerting  together  to  accuse  the  said 
Robert  Walker  of  the  said  alleged  theft,  when  the  said  John  Smith 
promised,  or  held  out  to  his  said  men,  a  sum  of  L.5  as  a  reward  if  they 
voold  swear  to  the  said  Robert  Walker's  alleged  guilt,  and  that  they 
offered  to  do  so  if  th'ey  got  L.5  a-piece  from  the  said  John  Smith,  and 
vtieh  he  agreed  to  give ;  and  the  said  Robert  Walker  did  solicit,  en- 
tice, procure,  and  suborn,  by  means  aforesaid,  the  said  George  Craw- 
ford, Peter  Crawford,  and  James  fiallantyne,  falsely  to  swear  in  the 
above  terms^  or  in  similar  terms,  and  to  the  same  import,  knowing  that 
die  said  George  Crawford,  Peter  Crawford,  and  James  Ballantyue  in 
so  swearing  would  commit  wilful  and  corrupt  perjury :  And  the  said 
Robert  Walker  having  succeeded,  by  the  means  foresaid,  in  wickedly 
nd  felomoQsly  soliciting,  enticing,  procuring,  and  suborning  the  said 
George  Crawford,  Peter  Crawford,  and  James  Bailantyne,  to  swear 
Usdy  as  aforesaid ;  and  they  having  concerted  and  agreed  with  him 
OD  the  drcumstances  and  details  of  the  story  which  they  should  re- 
qwetivdy  tell  when  examined  in  court,  the  said  Robert  Walker  there- 
after bad  them  precognosced  in  his  presence  by  his  agent,  Colin  Mathe- 
800,  then  and*now  or  lately  writer  in  Inveraray,  on  the  morning  of  the 
Hid  day  fixed  for  his  trial :  And  thereafter  the  trial  of  the  said  Robert 
Walker,  having  been  proceeded  with  before  the  said  Dugald  MacTav- 
Bh|  OD  a  libel  raised  at  the  instance  of  the  said  Daniel  Mactaggart,  for 
the  said  crime  of  theft,  alleged  to  have  been  committed  by  him  on  or 
about  the  said  Uth  day  of  October,  in  stealing  bear  in  the  sheaf  or 
straw,  the  [Mroperty  or  in  the  kwfiil  possession  of  the  said  John  Smith, 
from  a  field  on  the  farm  of  Tirfergus  aforesaid ;  and  the  said  John 
Smith  having  been  adduced  as  a  witness  on  the  said  trial  for  the  Prose- 
CQtor,  the  said  Daniel  MacTaggart,  and  his  evidence  having  been  ob- 
]fif^  to,  by,  or  on  the  part  of  the  said  Robert  Walker,  on  the  ground 
tbat  he,  the  said  John  Smith,  was  actuated  by  malice  towards  the  said 
Robert  Walker,  or  on  some  other  similar  ground  ;  and  the  said  George 
Crawford  having  been  cited,  adduced,  and  examined  on  the  said  trial 
as  a  witness  for  the  said  Robert  Walker  in  support  of  the  said  objection, 
the  said  George  Crawford  solicited,  enticed,  seduced,  and  suborned  by 


«< 
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^\^^'    the  said  Robert  Walker  as  aforesaid,  did,  on  the  6th'  day  of  December 

^^,  1636.  or  one  or  other  of  the  day.  of  the  «ud  month,  or  of  November 

^?fisfi  ^^  immediately  preceding,  or  of  January  immediately  following,  within  the 

'      Court-house  of  the  burgh  of  Campbell  town  aforesaid,  after  having  been 

Suborna-  ^l^o^Dly  9worn  to  tell  the  truth  by  the  said  Sheriff-substitute,  wickedly» 
tion  of    wilfully,  knowingly,  and  falsely  swear  and  depone  to  circumstances  con- 
vjury.    ipupy  iQ  f^Q  truth,  in  the  following  or  similar  words,  which  were  forth- 
with taken  down  and  minuted  by  the  said  Sheriff-substitute,  and  read 
over  to  the  said  George  Crawford  by  him  at  the  time,  and  then  admit- 
ted by  the  said  George  Crawford  to  have  been  correctly  taken  down  : — 
George  Crawford,  gardener  in  Paisley,  an  exculpatory  witness,  cited 
for  the  accused,  appeared ;  and  being  sworn,  depones.  That  he  is  41 
**  years  of  age  and  married :     That,  in  October  last,  witness  came  to 
<<  Kintyre  with  the  view  of  engaging  to  perform  some  work  for  Robert 
M  Walker :     And,  about  the  1 1th  day  of  that  month,  witness  called  at 
"  Mr.  Walker^s  house  about  8  o'clock  in  the  evening.     Witness,  on 
**  reaching  Mr.  Walker's  door,  rapped  thereon,  and,  in  consequence, 
*'  Mr   Walker  came  out  of  his  house  and  shook  hands  with  witness. 
<^  Before  entering  the  house,  Mr.  Walker  said  he  wished  witness  to  re- 
<<  main  at  the  pig-house,  near  the  door,  a  little,  as  he,  Mr.  Walker, 
<<  had  occasion  to  go  to  a  field  at  the  end  of  his  house  to  see  that 
"  the  cattle  from  the  muir  were  not  trespassing  on  his  crop.     Wit- 
"  ness  saw    Walker   accordingly  go  into    the  field :      That,   after 
^<  Walker  went  into  the  field,  another  man  caitae  off  the  road  from 
*<  near  Mr.  John   Smith's  house.      From  the  conversation    witness 
"  afterwards  had  with  this  man,  witness  thinks  he  was  a  servant  of  Mr. 
**  Smith's.     This  man  immediately  went  into  the  field,  and,  approach- 
*<  ing  Mr.  Walker,  who  was  then  quite  near,  said,  *  you  are  taking  away 
«  « the  barley,  and  what  are  you  going  to  do  with  it  ?'  to  which  Walker 
^<  answered,  *  I  am  carrying  away  no  bear,' — and  witn^  did  not  see 
*<  Walker  with  any  bear  in  his  hands  ^t  the  time.     Witness  is  certain 
«(  Walker  had  no  sheaf  of  barley  in  his  hands  at  the  time :  That  in  about 
<<  ten  minutes  or  less,  during  which  the  man  and  Walker  were  arguing, 
^*  the  man  called  on  another  man  who  came  in  five  or  a  few  minutes 
*<  after  being  thus  called,  out  of  the  same  house  from  which  the  first  man 
<*  had  come.     The  second  man  appeared  to  be  the  tallest :  that  the  se- 
"  cond  man  said  very  little;  but  what  he  said  was  to  the  same  purpose 
•*  with  what  the  first  man  had  said,  that  is,  he  also  spoke  of  Walker  hav- 
<*  ing  taken  bear :  that,  while  this  discussion  was  going  on,  one  of  the 
<*  men — witness  thinks  the  first-— called  on  Mr.  Smith  to  come  to  the 
**  spot,  and  Mr.  Smith  accordingly  came  apparently  from  the  same  place 
"  as  the  other  men  had  come  firom.    '  When  Mr.  Smith  came,  witness 
<(  gave  more  attention  to  what  passed.    .Mr.  Smith  accused  Walker 
•<*  nearly  in  the  same  terms  used  by  the  first  man,  saying  to  Walker^ 
«  *  what  are  you  going  to  do  carrying  away  my  bear ;  you  arc  a  pretty 
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***hTmer?*    Walker  in  answer,  said,  *  I  am  doing  no  such  things.'    ^o*  ^ 

"  And,  as  already  stated,  witness  did  not  see  Walker  have  any  bear  in    ^ijker 

**^km  hands.     Witness  saw  the  two  men  each  lift  one  or  two  sheaves  March  111 

*^  from  the  ground  near  where  Walker  stood,  and  carried  them  towards 

^  Mr.  Smith's  byre  or  bam,  and  into  one  of  these  out-houses  :  that  wit-  g^^^^^ 

<*  aess  was  all  this  time  accompanied  by  Peter  Crawford,  witneis's  son«  tioa  of 

*'  and  Thomas  BalUntyne,  labourer  from  Paisley  ;  that  after  Mr.  Smith    ^^^^"7- 

**tnd  the  two  men,  whom  witness,  from  this  conversation,  believes  to 

**  have  b<%n  Smith's  servants,  went  away  towards  Smith's  houses,  Mr. 

^  Walker  said  to  witness  that  he,  Walker,  suspected  that  Smith  and  his 

**  servants  were  speaking  of  him.  Walker,  and  that  as  he  feared  they 

**  meant  no  good  to  him,  he  wished  witness  to  try  to  hear  what  they 

<«  were  saying.     The  witness,  and  his  son,  and  Ballantyne  in  conse- 

^  qoenoe  accompanied  Walker  through  the  latter's  byre,  in  order  that 

**  without  being  seen,  they  might  hear  what  Smith  and  his  men  were 

**  aaying :  That  Smith  then  said  to  his  men,  '  I  would  rather  than  L.5 

*<  *  that  I  could  get  Walker  convicted,  so  as  I  might  get  back  my  farm.* 

**  Smith  also  said,  *  I  will  get  the  Lowland  buggar  transported.'     Smith 

«  also  mentioned  the  Victor,  with  whom  he  said  he  was  very  gracious, 

*^  and  that  he  hoped  he  would  get  back  his  ftirm,  if  he  could  get  Walker 

M  transported,  or  at  least  sent  back  to  the  low  country :  That  the  men 

**  who  were  with  Smith,  each  said,  that  they  would  swear  to  Walker's 

<*  guilt  if  they  would  get  L.5  a-piece,  and  this  *  although  Walker  was 

« » not  guilty.'    That  after  hearing  this  conversation,  witness,  and  his 

*<  son,  and  Ballantyne  returned  to  Walker's  house,  and  *  stopped  till 

**  *  next  morning :'     That  next  morning  about  gray  day  light,  just  after 

**  witness  got  up,  he  was  standing  with  his  son  and  Ballantyne  in  the 

**  dose,  and  saw  a  man  whom  witness  believes  to  be  Walker's  servant, 

*<  carrying  a  small  pickle,  about  half  a  sheaf  of  oats  or  barley,  into  Mr. 

**  Walker's  stable :  That  the  man  who  carried  this  pickle  was  called  M*- 

^  Milbm,  at  least  witness  thinks  Walker  addressed  him  by  that  name  on 

**  the  prerious  night  in  the  house.     Witness  did  not  see  the  man  leave 

**  the  stable  after  going  into  it  in  the  morning :  That  Walker  was  not 

**  then  out  of  his  own  room :  That  witness  left  Mr.  Walker's  after  getting 

**  break&st  on  the  same  day,  which  witness  thinks  was  Wednesday.    In- 

**  terrogated  for  prosecution,  witness  has  this  day  seen  Mr.  Smith  in  the 

«*  witness's  room,  but  his  dresl  is  changed,  as  on  occasion  of  seeing  the 

**  person  of  that  name  in  the  field  ;  on  the  evening  in  October,  Mr. 

"Smith  wore  a  jacket  and  trousers.    Procurator  Fiscal  having  called 

"  Neil  McMillan,  and  Daniel  M<Kinlay,  witnesses  for  the  prosecution, 

**  into  Court, — The  witness  identified  M'Milhin  as  being  the  person  he 

"  saw  taking  bear  or  oats  into  Walker's  stable  in  the  morning,  and  whom 

**  witness  had  also  seen  as  a  servant  in  Walker's  house  the  preceding 

^*  evening :  That  witness  cannot  say  that  Neil  McMillan  and  Daniel  M<- 

*'  Kin|iy  were  the  men  that  were  with  Smith,  in  the  field  on  the  even- 
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R^iJiV    **  ^  of  witnev'fl  tnirtl  at  Walkei^s :  That  when  witness,  and  his  sou, 

Walker,    **  aod  BalUuityne  accompanied  Walker  to  overhear  the  conversation  be- 

Sf arch  19    u  tween  Smith  and  his  servants,  the  witness  and  those  with  him  went 

"  through  two  byres,  and  they  were  at  a  laigh  door  in  the  third  byre. 

Suborns-    ''  opposite  to  Smith's  large  thatch  house  in  which  Smith  resides :  That 
tion  of     «  the  door  of  the  byre  at  which  witness  and  the  other  parties  stood  with 
Perjury.    «,  Walker,  fronted  Smith's  row  of  houses :  That  Smith  and  his  men  stood 
**  near  his  house,  and  rather  on  the  lefl  hand  side  of  witness  and  the 
*<  others  listening:  That  there  was  a  door  in  Smith's  house,  rather  fiuther  to 
**  the  lefl  of  the  witness  than  the  spot  at  which  Smith  and  his  men  stood,  and 
<*  the  latter  might  be  from  one  to  four  yards  from  the  front  of  Smith's  house; 
<<  witness  does  not  know  the  distance  between  Smith's  front  wall  and 
**  the  door  at  which  witness  was  listening;  but  witness  thinks  Smith 
'<  and  his  men  stood  nearer  his  own  house  than  the  byre-door  at  which 
**  witness  was  listening:    That  it  was  near  nine  o'clock;  and  witness 
<*  heard  Smith  and  his  men  better  than  they  were  seen.     The  door 
"  witness  was  at  was  open  at  the  time :     Cannot  say  whether  Smith 
*<  and  his  men  could  have  seen  witness  and  his  party,  as  people  within 
*<  a  dark  door  are  not  so  easily  seen  as  in  the  street :     Cannot  say  if 
**  the  moon  was  up  at  the  time ;  but  does  not  recollect  to  have  seen 
<*  the  moon  that  night.    Does  not  know  if  it  rained  while  he  was 
**  listening;  but  he  felt  no  rain  where  he  stood:      That  witness  got 
"  only  one  dram,  and  it  was  of  a  white  colour,  from  Walker  that  night; 
**  but  he  did  not  see  either  his  son  or  Ballantyne  get  any  dram  that 
"  night :     That  witness  got  no  dram  from  Walker  in  the  morning. 
**  Witness  went  home  in  October,  after  leaving  Walker's  house,  and 
^  came  here  to-day,  in  consequence  of  a  summons  to  attend  this  court. 
<*  Witness  does  not  know  if  Walker  went  lately  to  the  low  eountry  to 
*<  bring  the  witness  here ;  but  Walker  was  lately  in  the  low  country : 
«  That  witness  had  no  conversation  with  Walker  about  this  case  since 
*«  the  citation  was  given :     That  all  Walker  said  to  witness  was  to  tell 
<<  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  just  the  same 
^  as  the  witness  has  this  day  deponed  to.     Walker  did  not  promise 
*<  any  thing  to  witness  for  coming  here ;  nor  did  he,  in  witness'  presence, 
«  make  any  such  promise  to  any  of  the  other  witnesses.    Being  specially 
**  interrogated,  if  witness  heard  Smith  say,  *  that  he  wished  to  get 
«  Walker,  the  Lowland  buggar,  transported  ?'    Depones,  That  witness 
"  has  already  sworn  to  this  expression.    Depones,  That  he  does  not 
**  know  if  Smith  is  a  Lowlander  or  a  Highlander  ;  but  he  resides  in 
'« the  Highlands.     Witness  saw  Walker^s  servant  carry  a  small  pickle 
«•  of  bear  or  oats  in  the  straw  into  Walker's  stable ;  but  witness  cannot 
**  say  where  the  servant  got  the  bear  or  oats.    Does  not  know  if 
**  Walker  had,  or  had  not  any  crop  of  bear  or  oats  of  his  own  at 
"  the  time.    Interrogated  for  the  defender.  Depones,  That  the  person 
«  who  was  addressed  in  the  field  as  Mr.    Smith,  on  the  yeniog 
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"in  Oetober  that  witness  arrived  at  Walker's,  was  dressed  in  a  blue    Na  11. 

« jacket  and  trousers^  and  about  five  feet  ten  inches  in  height.     And    •j^^jj^ 

<*  Mr.  Smith,  a  witness  for  the  prosecution,  being  called  into   Court,  March  Ul 

<<witnes8eannot  identify  him  by  his  face;  but  thinks  the  height  the     ^^^ 

•^same  with  that  of  the  man  who  was  addressed  as  Mr.  Smith  on  the   ^  ^^^ 

*<  eveoing  deponed  to:     That  it  was  dark  at  the  time  witness  saw  Mr.     tion  of 

« Smith  that  evening:"     Whereas  the  truth  is,  and  it  will  be  proved    P^ij^ur- 

tbst  the  iiicts  so  sworn  to  by  the  said  George  Crawford  are  false,  and 

were  known  by  him  at  the  time  to  be  false;  inasmuch  as  it  will  be 

proTed  that  he  was  not  in  Kintyre  at  or  about  the  time  specified  by 

him ;  and,  in  particular,  that  he  was  not  at  the  house,  nor  oii  the  farm 

at  Tirfergus  aforesaid,  then  occupied  by  the  said  Robert  Walker,  on  or 

about  the  11th  day  of  October  1836,  and  did  not  see  or  hear  any  of 

the  circumstances  deponed  to  by  him,  as  having  then  and  there  taken 

place :    As  aj.so,  the  said  Peter  Crawford  having  been  likewise  cited, 

adduced,  and  examined  on  the  foresaid  trial,  as  a  witness  for  the  said 

Robert  Walker,  in  support  of  the  said  objection,  the  said  Peter  Crawford 

solicited,  enticed,  seduced,  and  suborned  by  the  said  Robert  Walker  as 

aforesaid,  did.  Time  and  place  last  above  libelled,  after  having  been 

solemoly  sw«rD  to  tell  the  truth,  by  the  said  Sheriff-substitute,  wickedly, 

vilfulty,  knowingly,  and  falsely  swear  and  depoue  to  circumstances 

contrary  to  the  truths  in  the  ibllowing  or  similar  words,  which  were 

forthwith  taken  down  and  minuted  by  the  said  Sheriff-substitute,  and 

read  over  to   the  said  Peter  Crawford  by  him  at  the  time,  and  then 

admitted  by  the  said   Peter  Crawford  to  have  been  correctly  taken 

dowD :    «  Peter  Crawford,  son  of  the  preceding  witness,  aged  fifteen, 

"not  married.    Depones,  the  deponent  and  his  father,  and  James 

^^BaUaotyne,  eame  to  Kintyre,  on  the  11th  or  12th  of  October  last, 

"in  the  hope  of  getting  a  job  of  work  from  the  defender,  at  whose 

"  hoQte  the  party  arrived  about  eight  o'clock  in  the  evening :      That 

''deponent's  ftither  knocked  at  Mr.  Walker's  door:      That  Walker 

<*  himself  opened  the  door,  and  coming  out  of  the  house,  he  said  he  must 

**  go  to  see  if  any  of  the  queys  had  come  down  from  the  muir,  as  he 

"alleged  that  they  had  been  in  the  barley:     That  witness  and  his 

**  party  went  to  the  swine- house,  at  the  gable  of  Walker's  house,  along 

**  with  Walker,  who  left  witness  and  party,  and  proceeded  farther  into 

**  the  field  at  the  gable  of  the  house,  but  keeping  in  sight  of  witness 

^and  party:     That  as   Walker  was  returning  towards  witness  and 

"  party,  after  being  about,  and  not  more  than  two  minutes  in  the  field, 

'*  another  man  came  up  from  the  side  of  the  road  into  the  field :    That  this 

"  man  said  to  Walker,  *  What  are  you  doing  with  that  bear  ?*  to  which 

**  Walker  answered,  *  I  am  neither  making  nor  middling  with  the  bear.' 

'^Then  the   man  cried  on  another  man,  who  came  from  the  same 

** direction  that   the   first  man    had  come  from:     That   this  might 

**  be  five,  and  certainly  not  more  than  ten,  minutes  after  the  first  man 

"  had  entered  the  field :     That  the  second  man  had  very  little  conver- 
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No.  11.    ^*  satioQ  with  Walker  and  the  first  man,  before  one  of  these  men  cried 

w^'*    <<  on  Mr.  Smith :     That  in  consequence  of  this  call,  a  third  person, 

Mai«h  19  "  whom  the  witness  did  not  hear  make  any  answer  to  the  call  before  he 

1838.     «  appeared,  came  up  to  the  field,  but  witness  supposed  he  most  be  Mr. 

*<  Smith,  from  his  coming  after  that  name  was  called :     That  Mr.  Smith 


titm  of '  "  immediately  on  entering  the  field  said  to  Mr.  Walker,  *  You  are  a 
Perjury.  «  pretty  farmer,  stealing  my  bear :'  That  Walker  answered,  <  I  am 
«  neither  making,  nor  middling,  nor  touching  your  bear.'  Did  not  see 
"  Walker  touching  or  nuddling  with  any  of  the  bear ;  and  if  he  had  done 
**  so  witness  must  have  seen  it»  as  he  was  in  sight  all  the  time :  That 
<<  afler  Mr.  Smith,  as  he  was  called,  and  the  two  men  went  away,  wit- 
**  nefls  and  his  fitther  and  Ballantyne  accompanied  Walker  into  the 
<«  house  of  the  latter,  but  previously  witness  observed  one  of  the  men 
**  with  Smith  lift  and  take  with  him  a  few  sheaves  of  bear  out  of  the 
"  field :  Witness  did  not  see  where  the  man  took  the  bear,  as  witness 
«  did  not  see  the  man  go  into  any  of  the  houses :  That  after  witness 
*^  and  party  entered  Walker's  house,  he  led  them  through  two  byres  into 
"  a  third)  being  the  downmost,  at  the  door  of  which  witness  and  party 
*<  heard  Smith  sayings  <  he  would  give  L.5  if  he  could  get  Mr.  Walker 
*'  convicted,  or  if  he  could  get  any  man  to  swear  Walker  stole  this  bear,' 
<<  on  which  one  of  the  men  with  Smith  said,  *  If  you  will  give  us  L.5  a- 
«<  piece  we  will  swear  Walker  stole  the  bear,  and  that  we  saw  him  do 
**  so :'  That  Smith  afterwards  said  he  would  give  the  men  the  L^ 
*'  a-piece,  and  that  he  would  get  Walker  transported,  after  which  he 
«  would  get  the  farm,  as  he  had  been  speaking  to  *  the  factor^  about  it : 
<*  That  Smith  described  Walker  as  a  Lowland  buggar,  and  said  he  should 
<<  be  sent  home  to  the  place  he  came  from :  That  witness  and  his  father 
'*  and  Ballantyne  lodged  that  night  in  Walker's  house :  That  witness 
*^  did  not  see  any  person  carrying  bear  or  oats  into  Walker's  stable,  as 
**  witness  was  not  present  at  the  time.  Interrogated  for  the  pro- 
**  secution. — Has  seen  Mr.  Smith  this  day  in  the  witness'  room, 
'*  and  he  has  also  seen  in  the  same  place  two  men  who  are 
"  said  to  be  Smith's  servants,  but  witness  cannot  identify  either 
"  Mr.  Smith,  or  the  men  as  the  parties  he  saw  in  the  field  at  the  end 
**  of  Walker's  house  on  the  evening  above  deponed  to,  nor  can  witness 
**  say  that  he  ever  saw  the  men  before  this  day.  Rather  thinks  Smith, 
**  on  the  evening  alluded  to,  had  on  a  long  coat,  but  witness  cannot  be 
**  certain  as  to  this :  That  it  was  Walker  who  asked  witness  and  his 
<*  father  and  Ballantyne  to  accompany  him  to  the  downmost  byre  to 
•<  hear  <  what  they  were  saying,'  that  is,  Mr.  Smith  and  the  two  men 
**  who  had  challenged  Walker :  That  Smith  and  the  men  were  speaking 
**  at  the  time,  not  very  loud :  That  the  men  had  not  the  bear  with 
**  them  at  the  time  that  witness  knows  of:  That  Smith  and  his  men 
<*  were  at  the  time  standing  a  little  below  the  byre-door  at  which 
*<  witness  was  listening  in  the  inside :  That  witness  did  not  at  the 
^*  time  see  the  men  <  ava,'  but  he  kent  by  their  voices  <  that  they  must 
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<'  be  standing  a  little  below  the  byre-door  :*    That  there  was  a  row  of   No.  11. 

"  bonsM  opposite  the  byre-door,  at  a  diatanoe  hardly  as  broad  as  the  ^^„ 

"street  before  the  court-room  window :     That  there  was  no  donghill  March  19 

■*  before  the  byre-door,  but  there  was  a  midden  down  at  the  end  of     **"^' 

"  the  hooses  on  the  left  hand  from  the  byre-door :    That  from  the  byre-  g^jj^^^^^ 

'^  door,  the  midden-etead  would  be  seen  on  the  left-hand  side.    Could    tion  of 

'^DOt  tay  where  Smith  and  hia  men  were  standing  when  witness  in  the  ^^rjury. 

*"  byre  heard  them  speaking,  but  witness  thinks  they  must  have  been 

"standing  ferther  down  than  the  byre-door,  and  towards  the  midden. 

"  Is  certain  witnesa  did  not  see  Smith  and  his  men  at  the  time  he  was 

"listening:     That  Walker  was  nearer  the  door  than  witness,  but 

'^  witness  can't  say  which  of  his  party  stood  next  to  Walker.  Does  not 

*'  know  if  Smith  and  his  men  could  see  witness  and  his  party  when  they 

"  vere  listening.    There  was  no  door  in  the  byre :     That  witness  did 

^'ooisee  Smith  and  his  men  at  the  time,  but  he  thinks  the  sound  of 

"  their  voices  came  from  the  down-side  of  the  bam.    Depones,  That 

"  witness  cannot  say  whether  the  sound  of  the  voice  soame  from  the 

"right  or  the  left  side  of  the  byre-door,  as  witness  was  ill  of  a  fever 

" '  no  lang  syne,'  and  has  been  a  little  deaf  since :    That  if  witness  had 

"seen  Smith  and  his  men  at  the  time  he  would  have  judged  better : 

"  That  witness  thinks  the  voices  came  from  the  left-hand  side  of  the 

"  bjre-door,  which  is  the  down-side,  but  oi  this  he  cannot  be  certain  : 

"That  witness  is  for  better  at  the  hearing  now  than  he  was  then. 

"When    listening    to    Smith    and    his    men,    witness    thinks    he 

"observed  a   door  in  front  of  Smith's  house,  but  does  not  remem- 

**  ber  whether  the  door  lay  to  the  right  or  to  the  left  of  the  byre-door 

"  within  which  witness  stood.    Did  not  see  Smith  and  his  men  between 

"  witness  and  the  door,  as  he  was  not  paying  attention  to  it.    If  Smith 

"  and  his  men  were  within  four  yards  of  Smith's  door,  witness  could 

"  have  heard  them  where  he  stood.     Being  told  that  the  street  opposite 

^  the  court-room  window  is  nineteen  yards  wide,  depones,  that  he  thinks 

"  he  oould  hear  men  speaking  within  four  yards  of  the  opposite  side. 

"Witness  thinks  Smith  and  hb  men,  when  overheard,  were  nearer 

"  Smith's  house  than  to  the  byre,  and  he  forms  this  opinion  from  the 

^  way  they  were  speaking  at  the  time :  That  it  was  not  raining  at  the 

"  time.    Depones,  that  witness  and  his  fiither  left  Walker^s  houle  about 

"  dsy-light  in  the  morning.    Depones,  that  witness  got  a  dram  from 

"  Walker  in  his  fiither*s  presence  the  night  they  arrived  at  Walker's* 

**  Depones,  that  witness  has  been  at  Paisley  ever  since  he  left  Tirfergus, 

^  till  he  came  away  to  attend  this  Court :  that  Walker  came  to  Camp- 

"  betttown  in  the  same  steam-boat  with  witness  yesterday,  or  rather  this 

^  morning  at  two  o'clock.    Interrogated  for  defender,  depones,  that  wit- 

*'  oeas  and  his  fiither  and  Ballantyne  Were  on  the  outside  of  Walker's  kit- 

^  chen  door,  at  the  time  he  asked  them  to  accompany  him  to  listen  to 

"  what  Smith  and  his  men  were  saying ;  and  the  witness,  and  his  fiither, 
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No.  11.    «  and  BallaDtyne,  with  that  view  entered  the  kitchen  door,  and  passed 

Walker    "  through  the  two  byres  into  the  lower  byre,  at  the  door  of  which  they 

March  19  "  heard  Smith  and  his  men  distinctly.     Is  certain  that  the  voices  wit- 

183A 

"  ness  heard  in  the  byre-door  were  the  identical  voices  he  had  previoas- 
g^j^         «« ly  heard  in  the  field  at  the  gable  of  Walker*s  house.     Witness  cannot 
tion  of    '*  positively  swear  that  his  Hither  was  present  at  the  time  witness  got  the 
Peijory.    .i  ^i^jgi  in  Walker's  house.    Does  not  recollect  in  what  part  of  the  house 
<<  the  dram  was  given,  but  it  was  from  Mr.  Walker^s  hand.     Depones, 
"  that  when  witness  listened  to  the  voices  at  the  barn-door,  witness  saw 
'<  no  person  from  whom  the  voices  proceeded,  but  is  certain  the  voices 
*<  were  the  same  he  had  just  heard  in  the  field  at  the  gable  of  Walker's 
<*  house.*     Whereas  the  truth  is,  and  it  will  be  proved,  that  the  fiicts  so 
sworn  to  by  the  said  Peter  Crawford,  are  false,  and  were  known  by  him 
at  the  time  to  be  false ;  inasmuch,  as  it  will  be  proved  that  he  was  not 
in  Kintyre  at  or  about  the  time  specified  by  him ;  and  in  particular,  that 
he  was  not  at  the  house,  nor  on  the  farm  at  Tirfergns  aforesaid, 
on  or  about  the  11th  or  12th  day  of  October  1836,  and  did  not  see  or 
hear  any  oi  the  circumstances  deponed  to  by  him  as  having  then  and 
there  taken  place:  As  also,  the  said  James  Ballantyne  having  been 
likewise  cited,  adduced,  and  examined  on  the  foresaid  trial,  as  a  wit- 
ness for  the  said  Robert  Walker,  in  support  of  the  said  objection,  the 
said  James  Ballantyne,  solicited,  enticed,  seduced,  and  suborned  by 
the  said  Robert  Walker  as  aforesaid,  did,  time  and  place  last  above 
libelled,  after  having  been  solemnly  sworn  to  tell  the  truth  by  the  said 
Sheriff-substitute,  wickedly,  wilfully,  knowingly,  and  falsely  swear  and 
depone  to  circumstances  contrary  to  the  truth,  in  the  following  or  simi- 
lar words,  which  were  forthwith  taken  down  and  minuted  by  the  said 
Sheriff-substitute,  and  read  over  to  the  said  James  Ballantyne  by  him 
at  the  time,  and  then  admitted  by  the  said  James  Ballantyne  to  have 
been  correctly  taken  down  : — '<  James  Ballantyne,  labourer  in  Paisley, 
«<  aged  nineteen,  not  married,  depones,  That  deponent  is  sure  that  oo 
<*  the  1 1  th  of  October  last,  the  witness  and  George  and  Peter  Craw- 
"  ford   came  to  Mr.  Walker's  house    in   Tirfergus    in   search    of 
'*  a  job  of  work :  That,  on  knocking  at  the  door,  it  was  opened  by 
**  Walker  himself,  who  desired  witness  and  his  companions  to  stay 
**  there  a  minute  or  two  until  he  looked  if  any  of  the  queys  had  come 
^  out  of  the  muir :  That,  on  this.  Walker  come  straight  out  of  the 
"  door,  and  went  into  a  field  at  the  gable  of  his  own  house,  to  which 
"  witness  and  his  companions  followed  Walker  as  far  as  a  pig-stye  at 
«  the  gable.     After  going  a  short  way  into  the  field.  Walker,  on  being 
"  satisfied  there  were  no  queys  there,  hurried  back  again  towards  the 
"  witness,  and  when  he  came  within  a  few  yards  of  them,  a  man  came 
<*  into  the  field  firom  the  road-side,  and  took  hold  of  Walker,  asking 
"  '  What  he  was  going  to  do  there,  and  what  he  was  doing  with  the 
'<  <  bear :'  to  which  Walker  answered,  <  that  he  was  not  touching  the 
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bear  ^  That  witoess  and  bis  oompaoioDB  saw  Walker  all  the  time  he    No.  U. 
"  VM  in  the  field,  which  waa  not  two  minutes  before  he  was  attacked   J^^jtf'^ 
«  bj  the  man  :  That  Walker,  though  he  passed  through  the  stooks,  did  March  19 
**  Dot  touch  any  of  them ;  and  if  he  had  touched  them,  witness  must     1^38. 
"  have  seen  him :  That  the  man  who  attacked  Walker  called  on  ano- 


**  tber  man  to  come  into  the  field  :  That,  in  consequence,  another  man    jjo^'^f ' 
*<eame  into  the  field:  That  this  person  said  little;  but  he  and  the  Perjury. 

*  fint  person  continaed  to  argue  with  Walker  for  a  few  minutes,  af^er 
<*  which  one  of  the  men  cried  for  Mr.  Smith:  That  the  first  man  had 

*  dispoted  with  Walker  from  five  to  ten  minutes  before  he  called  in 
'*the  seeood  umni  That  a  penoo  who  was  addressed  as  Mr.  Smith, 
<*  cime  into  the  field  after  that  name  was  cried :  Thai  Smith  said  to 
"  Walker,  *  Yoa  are  a  pretty  like  farlber. — What  are  you  going  to  do 
*^  *  with  the  bear  ?'  to  which  Walker  answered,  *  I  was  not  touching 
>*  *  Che  bear.'  After  the  parties  argued  a  few  minutes,  they  dispersed, 
« Walker  and  the  witness,  with  the  Crawfords,  went  into  Walker's 
**  kitcfaeaHloor,  and  thence  passed  through  two  byres  into  a  third 
**  and  stood  in  the  latter,  and  barkened  a  little  to  Smith,  who  was  at 
^  the  time  near  the  door  of  his  own  house,  speaking  to  the  two  men 
"who  had  called  him  into  the  field.  Witness  heard  Smith  say  he 
**  would  give  L.5  If  the  men  would  swear  that  Walker  had  stolen 
^  the  bear,  on  which  one  of  the  men  answered  that,  if  Smith  would 
"  give  them  L.5  a-piece,  they  would  swear  as  he  wanted.  On  which 
'' Smith ^idy  *  It  was  a  pity  but  they  couid  get  the  Lowland  buggar 
***oatof  the  country:'  That,  while  the  witness  was  listening,  Walker 
**  told  witoess  that  it  was  Smith  who  said  he  would  give  L.3  for  the 
"teitimoDy  against  Walker.  Heard  Smith  say,  that  as  he  was  in  very 
"  <  good  agreement  with  the  factor,  he  would  get  his  farm  back  again 
"*  *  if  Walker  were  put  away.'  Depones,  That4lext  morning  witness 
"  saw  a  man  carrying  a  pickle  bear  in  the  straw  into  Walker's  stable : 
"  That  this  man  was  not  a  minute  in  the  stable,  before  he  walked  out 
*' towards  Mr.  Smith's  house.  Depones,  That  before  the  parties 
"  left  the  field  at  the  gable  of  Walker's  house  on  the  evening,  witness 
^  taw  one  of  the  men  who  went  away  with  Smith  lift  two  or  three 

^  ibeaves  of  bear,  and  carrying  them  out  of  the  field,  but  witness  > 
"doea  not  know  where  he  *took  them:  That  witness  and  the 
"Crawfords  lodged  in  Walker's  house  that  night,  and  left  it  next 
"daj  Id  the  morning  before  breakfast.  Depones,  That  the  man 
**  who  said  if  Smith  would  give  the  men  L.5  each,  he  would  swear  to 
**  Walker's  guilt,  whether  he  was  guilty  or  not.  Depones,  That  wit- 
**  Bess  would  not  be  sure,  from  the  conversation  between  Smith  and  the 
**  two  men,  that  tlie  latter  were  Smith's  servants.  Interrogated  for  pro- 
**  iecQliou,  depones,  The  witness  has  this  day  seen  a  Mr.  Smith  in  the 
*  witness-room,  bat  cannot  swear  that  this  is  the  same  Smith  whom  the 
witDeas  heard  speaking  on  the  night  before  deponed  to.    Witness  left 
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1838. 


Suborna- 
tion of 
Perjury. 


No.  U.  «  Paisley  on  Monday,  lOtb  October,  and  reached  Tarbert  that  night 
Robert  «  ]s}ext  night  be  reached  Walker's  in  Tirfergus ;  heard  George  Craw- 
March  19  *'  ^ord  tell  this  day,  before  be  came  to  the  court,  that  it  was  on  Monday 
"  the  10th  October  that  witness  left  Paisley  to  come  to  Kintyre. 
**  Witness  embarked  in  the  steam-boat  for  Campbelltown  yesterday  at 
"  Renfrew  Ferry,  at  nine  o'clock  morning,  and  reached  Campbelltown 
"  at  two  o'clock  this  morning,  after  which  he  went  to  Mr.  Walker's 
**  house  at  Tirfergus,  where  he  lodged  with  the  Crawforda,  and  that 
*^  they  all  breakfasted  there  this  morning  before  coming  to  town  to 
<*  attend  this  court  Depones,  That  witness  does  not  know  any  person 
"  who  saw  witness  or  the  Crawfords  at  the  time  they  were  in  Kintyre 
<*  in  October  last :  That  witness  and  his  companions,  when  coming  to 
<<  Tirfergus  in  October  last,  left  an  umbrella,  nearly  new,  in  a  house  on 
**  the  road  side.  Depones,  That  when  witness  came  from  Tarbert  to 
*<  Tirfergus,  the  sea  was  on  the  right  hand  side  of  the  road,  and  when  be 
«  returned  the  sea  was,  of  course,  on  the  left  hand,  as  he  returned  by 
'*  the  same  road  he  had  travelled  in  coming :  That  the  house  in  which 
"  witness  left  his  umbrella  was  on  the  left  hand  side  of  the  road  in  com- 
"  ing  to  Tirfergus,  and  it  was  a  woman  <  who  gave  witness  the  liquor  :* 
«<  Was  in  liquor  on  the  road,  but  was  sober  when  he  reached  Walker's ; 
"  got  no  dram  at  Walker's,  nor  did  he  see  the  Crawfords  get  a  dram 
*<  there  ;  got  porridge  and  milk  first,  and  tea  afterwards,  before  leaving 
'*  Walker's  this  morning :  That  on  the  morning  of  12th  October,  how- 
«  ever,  witness  got  no  breakfast,  or  any  thing  whatever  before  lea^ng  Wal- 
«<  ker's ;  got  some  bread  and  cheese  in  Tarbert  for  breakfast  that  morn- 
**  ing :  did  not  enter  any  house  on  the  road  from  Tirfergus  to  Tarbert, 
"  until  reaching  the  latter  at  four  o'clock,  except  the  house  in  M-hlch  the 
"  umbrella  was  left.  Left  Tirfergus  about  eight  o'clock  in  the  morn- 
<<  ing,  and  trotted  ois  run  the  whole  way  to  overtake  the  boat — lefl 
"  Tarbert  next  morning.  Depones,  That  witness  and  his  companions 
«  were  standing  in  the  inside  of  the  byre-door,  at  the  time  they  over- 
«  heard  the  conversation  between  Mr.  Smith  and  his  men  :  Witness 
"  saw  the  three  men  nigh  hand  opposite  to  Mr.  Smith's  dwelliog-house 
*<  door,  and  opposite  to  the  byre-door;  does  not  know  the  distance  be- 
"  tween  Mr.  Smith's  door  and  the  byre-door :  That  Mr.  Smith's  dwell- 
«  ing-house  door  is  mther  below  the  byre-door,  and  consequently  is  to 
"  the  kft  of  a  person  looking  out  of  the  byre-door :  That  the  persons 
"  witness  heard,  when  in  the  byre,  were  more  to  the  right  of  the  byre- 
"  door  than  Mr.  Smith's  dwelling-house  door :  That  the  men,  while 
"  talking,  were  certainly  on  the  right  hand  side  of  the  byre-door : 
"  That  there  is  a  dunghill  down  below  Mr.  Smith's  dwelling-house 
"  door ;  and  as  this  dunghill  is  below  the  dwelling-house  door,  the  men, 
«  when  speaking,  were  on  the  other  side,  or  upper  side,  of  the  dwell- 
«  ing-house  door."  Whereas,  the  truth  is,  and  it  will  be  proved,  that 
the  facts  so  sworn  to  by  the  said  James  Ballantyne  are  false,  and  were 
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koown  by  him  at  the  time  to  be  false ;  inasmuch  as  it  will  be  proved    No.  11. 
that  he  was  Dot  in  Kiutyre  at  or  about  the  time  specified  by  him  ;  and,  \|rj|]]fer 
in  particular,  that  he  was  not  at  the  house,  nor  on  the  farm  of  Tirfergus  March  19 
aforesaid,  on  or  about  the  1 1th  day  of  October  1836,  and  did  not  see  or 
bear  any  of  the  circumstances  deponed  to  by  him  as  having  then  and  g  . 
there  taken  place :  And  the  said  Robert  Walker  caused  the  said  George    tion  of 
Crawford,  Peter  Crawford,  and  James  Ballantyne,  to  be  respectively  ^^^2^^7' 
cited,  adduced,  and  examined  as  witnesses  in  his  behalf  at  his  said  trial, 
io  support  of  his  said  objection  to  the  said  John  Smith,  although  he  well 
knew  that,  solicited,  enticed,  seduced,  and  suborned  by  him  as  afore- 
said, they  intended  to  give  false  evidence  in  his  favour,  and  to  commit 
wilful  and  corrupt  perjury,  by  swearing  that  they  were  respectively  at 
the  bouse,  and  on  the  farm  of  Tirfergus,  on  or  about  the  1 1  th  day  of 
October  1836,  and  saw  and  heard  the  circumstances  deponed  to  by 
them  respectively,  as  having  then  and  there  taken  place,  when^  as  was 
well  known  to  the  said  Robert  Walker,  they  were  not  there  at  that 
time,  and  did  not  hear  or  see  any  of  the  circumstances  deponed  to  by 
them  respectively,  as  having  then  and  there  taken  place. 

The  diet  having  been  called  against  George  and  Peter 
Crawford,  and  they  having  failed  to  appear,  sentence  of 
fugitation  was  pronounced  against  them. 

Inglis,  for  the  pannel  Walker,  objected  to  the  relevancy 
of  the  Indictment,  that  too  great  latitude  was  assumed, 
both  in  regard  to  the  time  and  place  at  which  the  pannel 
was  alleged  to  have  suborned  the  Crawfords  and  Ballan- 
tyne»  and  as  to  the  means  of  inducement  which  he  held 
out  to  them. 

Shaw  Stewart,  for  the  prosecution,  answered,  (1.) 
The  crime  charged  is  of  an  occult  nature,  in  which  such 
a  degree  of  latitude  must  be  admissible,  as  is  always  taken, 
in  regard  to  ^^c^  at  least,  in  forgery.  (2.)  Even  in  a 
charge  of  murder,  the  prosecutor  is  always  allowed,  after 
stating  the  modus  operandi,  so  far  as  known  to  him,  to 
add  the  words,  "  or  by  some  other  means  to  the  prose- 
cutor unknown." 

Lord  Medwyn. — I  am  for  repelling  the  objections, 
though  I  do  not  think  that  the  analogy  contended  for  be- 
tween this  case  and  a  case  of  forgery  holds. 

Lord  Moncreiff. — I  am  clearly  of  opinion,  that 
from  the  nature  of  the  crime,  the  latitude  taken  must  be 
allowed. 

VOL.  ir.  G 
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No.  11.  LoKD  Mackenzie. — If  it  should  turn  out,  that  the 
Whiker,  prosecutor  has  much  greater  information  than  he  has 
^18m/*  chosen  to  give  the  pannel,  that  would  be  a  material  cir- 

cumstance ;  but  I  do  not  think  the  latitude  assumed  is 

^Z"^-  too  great. 

P«rjury.       The  objcctious   were   accordingly  repelled,    and  the 
pannel  pleaded  not  guilty. 


EVIDENCE  FOR  THE  PROSECUTION. 

DuGALD  M'Tavish,  Sheriff-substUute  oj  Argyleshire  for  the  dUtrid 
of  Kintyre, — I  know  the  pannel.  I  identify  the  petition  and  warrant 
on  which  he  was  committed  to  jail  on  a  charge  of  thefl  on  the  12th 
October  1836.  He  was  liberated,  on  bail,  on  the  20th  October,  and 
afterwards  tried  before  me,  in  the  summary  form,  on  the  6th  of  De- 
cember. I  identify  the  petition  or  libel  on  which  he  was  tried.  I  took 
notes  of  the  evidence,  which  I  now  identify.  The  first  witness  called 
was  John  Smith,  whose  bear  was  said  to  have  been  stolen  by  the  pannel. 
An  objection  of  malice  was  stated  against  him,  of  which  I  allowed  a 
proof,  and  the  pannel  adduced,  as  witnesses,  George  Crawford,  his  son 
Peter,  and  James  Ballantyue.  I  took  notes  of  what  they  said  almost 
verbatim,  I  read  over  their  answers  aloud  to  them.  They  were  duly 
sworn.  The  agent  for  the  pannel  was  Mr.  Matheson,  assisted  by  his 
son.  (Here  the  witness  read  his  notes  of  these  three  persons  evidence 
-as  contained  in  the  Indictment.)  I  saw  Ballantyne  here  to-day.  Smith, 
whose  bear  was  said  to  have  been  stolen,  emigrated  at  Whitsunday  last. 
His  two  servants,  Neil  McMillan  and  Daniel  M'Kinlay,  are  here. 

LACHiiAN  M*IsAAC,  Slieviff'clerk'depute  of  Argyleshire  for  the  dis- 
trict of  Kintyre^  corroborated  the  preceding  witness,  as  to  the  circum- 
stances of  the  pannel's  trial  for  theft  in  December  1836.  The  notes 
taken  by  the  Sheriff  contain  a  correct  statement  of  the  evidence  of  the 
two  Crawfords  and  Ballantyne. 

Cross-examined  by  Ingi.is  for  the  pannel, — The  Sheriff  read  each 
answer  as  it  was  taken  down,  openly,  and  in  the  presence  of  the  paonel. 
Colin  Matheson,  writer  in  Campbelltown,  —I  was  employed  by 
the  pannel  to  defend  him  on  a  charge  of  theft.  He  applied  to  me  on 
the  13th  of  October,  to  present  a  petition  for  his  liberation  on  bail.  I  was 
also  consolted  by  him  as  to  his  trial.  He  gave  me  a  list  of  exculpatory 
witnesses.  There  were  three  in  particular,  George  Crawford  and  his 
son,  and  James  Ballantyne.  1  got  a  warrant  for  citing  them,  and  gave 
it  to  the  pannel  to  take  to  Renfrewshire.  I  gave  him  executions  with 
blanks  against  these  witnesses ;  and  instructed  him  to  apply  to  a  writer 
in  Johnstone  to  get  them  executed.     He  returned  with  the  executions 
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imperfectly  filled  op,  not  having  gone  to  the  man-of-business  as  direct-    No.  1 1, 
ed.    This  was  on  the  day  of  trial.     He  called  at  my  house,  and  told  ^^f^^l 
me  he  had  three  witnesses;  and  called  them  in  severally  to  be  precog-  March  19 
Dosced.    I  think  he  was  present  while  I  precognosced  them.     At  the     ^^^* 
trial  I  objected  to  John  Smith,  on  the  ground  of  malice.     The  two 
Cnwfords  told  the  same  story  as  they  had  done  when  I  precognosced     tion  of 
tbem.  Ballantyne,  on  cross-examination  by  the  Procurator- fiscal,  seem-  PsfjuT* 
ed  to  prevaricate.     He  was  examined  as  to  his  route  from  Paisley,  on 
which  the  Crawfords  were  not  examined. 

Cron-exanuned  bp  Inglis  Jar  the  paniul, — The  evidence  of  the 
Crawfords  was  substantially  the  same  as  their  precognition.  So  was 
Balkntyne's,  till  he  was  cross-examined.  I  never  saw  them  till  that 
morning.  Ballantyne,  on  his  cross-examination,  did  not  seem  to  know 
\m  route  from  Paisley.  I  asked  them  no  questions  as  to  their  route. 
Therefore  Ballantyne's  evidence  did  not  differ  from  his  precognition. 
He  only  appeared  to  prevaricate.  The  pannel  said  nothing  during  the 
precognition.     He  sat  at  the  fireside. 

By  the  Court. — The  pannel  said  that  the  Crawfords  and  Ballantyne 
were  out  of  employment,  in  Paisley,  on  the  11th  of  October,  and  had 
come  to  him  for  work.  This  he  told  me  on  the  first  of  December.  He 
did  not  say  that  they  had  ever  been  there  before. 

Jambs  Baulanttne,  labourer  in  Paisley, — I  know  George  and 
Peter  Crawford.     I  was  with  them  in  Hutchison's  whisky  shop,  at  the 
foot  of  Glen  street  and  corner  of  Love  street,  Paisley,  when  we  met 
the  pannel.     He  began  talking  about  some  bear,  and  about  his  having 
to  answer  in  Court;  and  said  he  would  give  the  Crawfords  and  me 
LiiO,  if  we  would  go  and  clear  him  of  stealing  the  bear.     He  was  to 
come  for  us,  and  a  fortnight  aflerwards,  I  was  served  with  a  summons  to 
appear  before  the  Sheriff  Court  at  Campbelltown.  I  was  away  with  a  boat 
to  Port  Dundas,  and  when  I  came  home  on  the  Saturday  night,  I  found 
the  summons.     I  went  to  the  Crawfords,  and  they  said  they  were  to 
go  OD  the  Monday.     I  saw  the  pannel  on  the  Sunday  at  the  Crawfords* 
honse.    He  sent  out  for  liquor.     Crawford's  house  is  nearly  opposite 
Hutchison's.     I  was  there  when  the  pannel  came  in.     We  talked  about 
meetlog  him  at  half  past  five  next  morning,  to  go  in  the  boat,  and  per- 
jure ourselves  to  dear  him.     The  first  day  that  I  met  the  pannel  at 
Hutchison's,  I  was  working  at  Laird's  Foundry,  and  Peter  Crawford 
came  to  me,  and  said  there  was  a  gentleman  at  Hutchison's  who  wanted 
QB  to  go  to  work  with  him.     I  went  to   Hutchison's,  and  the  pannel 
laid  off  the  whole  story  to  George  Crawford.     The  pannel  said  to 
George  Crawford  that  he  would  give  him  L.20,  and  let  us  divide  it, 
ifwe  would  go  to  Campbelltown  and  clear  him  of  stealing  the  bear. 
He  said  this  bear  was  said  to  be  stolen  from  a  Mr.  Smith,  a  farmer  who 
lived  beside  him.     He  said  he  would  show  us  the  place,  and  we  were 
tossy  that  we  were  in  his  house  on  the  11th  of  October,  and  that  we 
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No.  11.    SA^  ^^^  coming  out  of  the  house,  and  going  to  a  field,  to  see  if  there 

Robert    were  any  cattle  among  the  bear,  and  that  we  saw  M'Millan  and  another 

March  ^ib  ^^^  come  into  the  field  and  seize  the  pannel,  and  ask  him  what  he  was 

1838.      doing  with  the  bear.     We  were  to  say  that  we  did  not  see  hiai  touch- 

'  ing  any  bear,  and  that  the  pannel  and  Mr.  Smith's  men  agreed  about 

Suborna-  ^^-      ^^  ^^^^  ,^^^^j,  ^^  j^fj.  ^1^^^^,    ^g  returned  to  the  pannel's  bouse, 

tion  of  '  '^ 

Perjury,  and  went  through  the  stable,  to  hear  what  Smith  said  to  his  servants. 

We  were  to  say  that  Smith  too  came  to  the  field,  and  said  the  same  as 

the  others.     This  conversation  passed  both  at  Paisley  and  at  Tirfergus. 

The  story  was  told  to  us  at  Paisley,  and  when  we  were  at  Tirfergus, 

we  were  shewn  the  places.      The  pannel  told  us  at  Paisley  that  we  were 

to  say,  that  Smith  ofiTered  his  men  L.5  if  they  swore  against  the  paonel, 

to  get  him  banished  from  the  farm,  and  that  the  servants  replied,  that 

L.6  would  not  do,   but  L.5  a-piece  would  do.     I  agreed  with  Crawford 

to  go,  and  we  were  to  share  the  L.20.     The  pannel  said  the  L.20  was 

his  bail,  and  he  was  to  get  it  when  clear.     Our  last  conversation  was 

on  the  Sunday.     We  met  the  pannel  on  the  Monday  morning,   and  all 

embarked  by  the  Rover,  at  Renfrew  Ferry.     When  we  got  to  Camp- 

belltown,  we  went  to  Tirfergus,  where  we  spent  the  night.     It  would  be 

nearly  three,  or  four  o'clock  on   Tuesday  morning,  when  we  got  to 

Tirfergus.     I  had  never  been  there  before.     We  rose  early,  and  were 

taken  to  see  the  places  spoken  of.     The  pannel  again  told  us  what  to 

say  at  the  trial.     We  all  agreed  as  to  the  story  we  were  to  tell.     We 

went  to  Mr.  Matheson's  at  Campbelltown,  and  were  examined  by  him. 

The  pannel  was  present,  and  heard  our  story.     He  said  something  to 

Mr.  Matheson,  to  bid  him  put  our  words  right,  but  Mr.  Matheson 

bid  him  hold  his  peace.     We  went  afterwards  to  the  Court,  and  were 

put  into  the  witnesses-room.     George  Crawford  was  called  first — then 

his  son — ^and  then  I.     I  told  the  story  as  I  had  told  it  to  Mr.  Matheson, 

and  as  the  pannel  had  instructed  me.     This  story  was  false.     On  the 

llth  of  October  I  was  working  at  Laird's  Foundry,  at  Paisley.     The 

Sheriff  took  down  my  evidence,  and  read  it  over  to  me.     I  was  sworn. 

The  pannel  spoke  in  the  morning  about  giving  us  the  L.20  to  divide. 

Crawford  said  he  would  give  him  back  L.d.     The  pannel  said,  no — he 

would  give  us  more  after  the  case  was  settled. 

Cross-examined  bf/  Inolis /br  the  pannel. — The  pannel  said  nothing 
to  me  while  Mr.  Matheson  examined  me.  He  brought  me  there,  and 
the  Crawfords  with  me.  We  went  into  Mr.  Matheson  one  by  one. 
I  cannot  say  when  we  went  to  see  the  places.  It  might  be  seven  or 
eight  o'clock.  There  were  men  working  in  the  field  at  the  back  of  the 
pannel's  house — lifting  corn  or  bear.  We  did  not  speak  to  them. 
They  might  be  a  hundred  or  two  hundred  yards  distant.  I  never  saw 
the  pannel  before  the  day  on  which  we  met  in  Paisley.  I  belie^e 
George  Crawford  knew  him  before.  On  the  Saturday  night,  when  1 
went  to  Crawford's,  I  asked  when  they  were  going,  and  said  I  would 
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not  go.     Crawford  answered  that  there  was  no  danger,  and  bid  me  not    No.  li. 
be  afraid.     I  don't  remember  the  first  thing  the  pannel  said  to  roe.     He    ^^^^^'^^ 
spoke  to  me,  but  not  about  **  it,'* — by  which  I  mean  the  case.   1  do  not  jvinrch  19 
remember  the  first  thing  he  said  to  George  Crawford  in  my  hearing.      1838. 

The  story  was  not  written.     The  pannel  wrote  down  our  names.     I 

was  instructed  by  the  pannel,  and  after  he  went  away,  by  the  Craw-  ^"^^"^"^^ 
fords,  I  remembered  the  story  perfectly  on  the  day  of  the  trial.  1  got  a  Perjury. 
share  of  a  pound  note  which  George  Crawford  got.  I  never  asked  for 
the  money,  for  the  pannel  said  he  could  not  give  it  till  the  case  was 
settled.  We  dared  not  return  to  Campbelltown  that  night,  because 
a  warrant  was  out  against  us  for  perjury*  I  never  asked  Crawford  for 
money,  but  I  went  to  Rutherglen,  and  got  at  different  times  two  shil- 
lings, and  one  shilling,  and  threepence,  from  the  pannel's  son.  I  asked 
for  more,  but  he  said  his  father  did  not  allow  it,  and  therefore  he  could 
not  give  itj  ^Laird  is  a  founder.  I  was  not  constant  with  him.  I 
work  commonly  with  the  steam- boats.  I  have  never  been  tried,  but 
was  once  in  jail  on  suspicion  of  stealing  lead.  I  do  not  recollect  when 
this  was,  but  it  was  a  long  time  ago.  1  stated  no  objections  to  this  per- 
jory  at  the  time.  I  was  never  concerned  in  such  a  thing  before.  I 
had  no  objections  to  it  at  first,  though  I  knew  it  was  wrong.  When 
we  came  to  Renfrew  Ferry  we  met  the  pannel's  son,  and  on  stopping  at 
Greenock  I  said  I  did  not  like  going  to  such  business,  and  the  pannel's 
SOD  told  me  not  to  be  afraid. 

Flora  M*Neill,  lateli/  servant  to  the  pannel — I  was  in  the  panners 
service  in  October! 836.  I  remember  the  night  on  which  he  was  ac- 
cased  of  stealing  bear.  I  was  then  sleeping  in  his  house.  I  saw  no 
strangers  in  the  house  that  night  or  the  next  morning.  I  remember 
the  trial  of  the  pannel  before  the  Sheriff.  I  saw  the  witness  Ballantyne 
that  day.  I  had  never  seen  him  at  Tirfergus  before.  I  remember 
George  and  Peter  Crawford  being  examined  at  the  trial.  I  had  never 
seen  them  before,  and  in  particular  I  did  not  see  either  them  or  Ballan- 
tyne at  Tirfergus  the  night  on  which  the  theft  was  said  to  have  been 

committed. 

Cross-examined  by  iNGLis/or  the  panncl.-^l  went  to  bed  about  nine 
o'clock  that  night.  I  did  not  hear  of  the  accusation  against  the  pannel, 
till  the  afternoon  of  the  next  day.  After  the  pannel  was  liberated  on 
bail,  I  heard  his  wife  say,  that  k  was  a  good  thing  that  there  were  per- 
sons about  the  house  who  saw  him  that  night.  I  saw  both  my  master 
and  mistress  the  morning  afler  the  alleged  theft,  but  I  did  not  hear  them 
speaking  upon  the  subject,  or  of  three  men  having  been  there  that 
night,  tiirafter  the  pannel  was  liberated  on  bail. 

John  M*Nicoll,  lately  in  the  panneVs  service — On  the  11  th  or  12th 
of  October  I  heard  of  the  pannel  being  accused  of  stealing  bear  from 
Smith.  I  slept  in  his  house  at  that  time.  1  saw  no  strangers  in  the 
house  on  the  night  of  the  alleged  theft.     I  slept  in  the  kitchen,  and 
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No.  U.    Flora  M'Neill  also  slept  there.     I  saw  the  two  Crawfords  and  Ballan- 

Waller    ^^"^  ^^  ^^  ^^^^'    ^  ^^^  never  seen  them  before.     I  heard  of  the  accu- 

March  19  sation  against  the  pannel  the  following  morning.     I  generally  rose  about 

1838.     gJ2  o'clock  in  the  morning,  and  went  to  bed  about  eight     I  heard  the 

""^  pannel,  some  days  before  the  trial,  say  that  three  men  were  in  his  house 

don  of    on  the  night  of  the  alleged  tbefl.     I  never  heard  of  three  men  who  were 

Perjury,  to  come  to  work  for  the  pannel  at  that  time. 

John  Patbrson,  farmer  in  Easter  WaUtinshaw^  Renfrtwthire. — i 
employed  George  Crawford  in  October  1836.  He  left  my  employ •> 
ment  on  the  6th  of  October,  and  went  to  Mr.  Gibson  at  Brownsfield. 
I  employed  him  for  one  day  after  that,  but  I  am  not  sure  whether  it 
was  during  the  following  week. 

JoH:<i  Gibson,  farmer  in  Brownsfield,  Renfrewshire. — George 
Crawford  came  to  my  service  on  Friday  the  7th  of  October  1836.  He 
was  absent  for  some  days  during  the  following  week.  He  was  three 
weeks  altogether  in  my  service.  He  went  one  day  to  work  at  Pater- 
son's.  I  cannot  say  whether  this  was  during  the  week  following  his 
entry  into  my  service.  He  was  two  or  three  days  absent,  either  that 
week  or  the  next.  He  was  away  both  weeks  on  the  Monday,  but  I 
cannot  say  during  which  week  he  was  absent  for  two  or  three  days. 

By  the  Court. — He  never  quitted  me  with  the  intention  of  not  re- 
turning. He  only  came  to  me  for  a  day  or  two,  to  sort  the  garden.  He 
never  asked  leave  of  absence,  or  said  he  was  going  to  look  for  other  em- 
ployment. 

Elizabeth  Adam  or  Brown,  widowt  residing  in  Love  Sireei,  Pais* 
ley, — I  know  George  and  Peter  Crawford.  They  lived  beside  ine.  I 
was  intimate  with  the  family.  I  also  know  James  Ballantyne.  I  have 
seen  the  pannel  in  Crawford's  house.  I  remember  George  Crawford, 
his  son,  and  Ballantyne  going  to  Campbelltown.  They  left  Paisley  on 
a  Monday  morning,  and  returned  on  Thursday.  They  said  they  were 
going  with  the  pannel,  and  I  saw  them  all  pass  the  window  together. 
I  think  this  was  in  the  beginning  of  December.  I  never  heard  of  Craw- 
ford or  his  son  being  at  Campbelltown  before.  If  they  bad  been  there, 
I  think  I  should  have  heard  of  it. 

Neix  McMillan,  residing  in  Campbelltown. — I  was  in  the  service 
of  John  Smith  at  Tirfergus,  in  October  1836.  Smith  is  now  in  Ame- 
rica. The  pannel  was  to  enter  to  Smith'a  farm.  Smith  had  an  outgoing 
possession  of  the  houses.  I  remember  Smith  missing  some  bear,  in  con- 
sequence of  which  a  watch  was  set  on  the  farm. 

IxGLis,  for  the  pannel,  objected  to  any  questions  being 
put  to  the  witness,  in  regard  to  the  pannel's  alleged  con- 
cern in  the  theft,  his  innocence  of  which  was  res  judicata. 

The  Court  repelled  the  objection,  on  the  ground  that 
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every  thing  could  be  proved,  which  went  to  fibow  that^the  No.  11. 
story  told  by  the  witnesses,  on  the  pannel's  trial,  was  false.  w»ikm-, 

Murch  19 
1638. 

The  Witness. — I  aod  DoDiel  M'Kinlay  watched  the  farm  on  Tuea-  . 

day  the  11th  of  October.  Smith  remained  near  at  hand.  We  saw  Suboma- 
the  pannel  go  into  a  field,  and  take  four  sheaves  of  barley.  M*Kiniay  p^^  ^ 
called  out  to  catch  the  thief.  1  being  nearest,  ran  and  caught  him 
vith  the  sheaves  in  his  possession.  We  called  on  Smith,  who  came 
forward.  The  panoel  was  charged  with  the  theft,  and  his  trial  came 
00  at  Campbelltown.  I  saw  the  two  Crawfords  and  Ballantyne  at  the 
trial.  I  did  not  see  them  on  the  night  of  the  theft,  nor  had  I  ever  seen 
them  at  all  before  the  trial.  Smith  did  not  ask  M<Kinlay  or  me  that 
night  to  be  witnesses  against  the  pannel,  nor  offer  us  L.5  for  being  so. 
Neither  Smith  nor  any  one  else  ever  proposed  this.  Nor  did  I  ever 
propose  to  give  any  false  evidence  against  the  pannel. 

Daniel  M *Kinlay,  sometime  servant  to  John  Smithy  exactly  cor- 
roborated the  preceding  witness. 

Daniel  M*Taggart,  Procurator-Jiscal  at  Campbelltown I  recol- 
lect the  pannel  being  apprehended  on  a  charge  of  theft,  and  admitted 
to  bail.  He  deposited  L.20,  L.IO  in  cash,  and  a  bill  for  the  re- 
mainder. 

Shaw  Stewart,  for  the  prosecution,  having  address- 
ed the  Jury, 

Ikglis,  for  the  pannel,  answered, — It  is  very  unlikely 
that  three  persons,  in  the  situation  of  the  accused,  should 
have  concocted  so  ingenious  a  defence.     The  principal 
witness  is  one  who  comes  forward  to  declare  his  guilt  of 
perjury.     No  direct  communication  between  him  and  the 
pannel  has  been  proved  ;  and  his  evidence  is  not  corrobo- 
rated^ as  it  might  have  been,  by  his  master,  Mr.  Laird.   If 
he  was  not  at  Tirfergus  on  the  night  in  question,  he  can- 
not know   whether  or  not  the  Crawfords  were  there. 
There  is  no  sufficient  evidence  that  they  were  not.     Mr. 
Gibson's  evidence  rather  goes  to  prove  that  they  were ; 
and  there  is  no  proof  to  the  contrary,  except  the  state- 
ment of  the  panneFs  servants,  McNeill  and  M'Nichol,  who 
went  to  bed  at  eight  or  nine,  and  rose  at  six,  when  the 
parties  bad  left  the  house. 

The  Jury,  by  a  large  majority,  found  the  pannel  guilty. 
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No.  11. 

Robert 

Walker, 

March  19 

1»38. 

Suborna* 

tion  of 

Perjury. 


In  respect  of  which  verdict  of  Assize,  he  was  decerned 
and  declared  to  be  infamous,  and  incapable  of  holding  any 
public  trust  or  office,  or  of  passing  upon  any  inquest  or 
assize,  or  of  giving  evidence  in  any  Court  of  Justice  in 
all  time  coming ;  and  further,  sentenced  to  be  transported 
beyond  seas,  for  the  period  of  seven  years. 


NORTH  CIRCUIT. 


Spring  1838. 


AprU  14 
1838. 


INVERNESS. 


Judge, — LoKD  Cockburn. 


Her  Majesty's  Advocate — Shaiv  Stewart 


AGAINST 


Malcolm  M*Leod — E*  S.  Gordon. 


No.  12. 

Alttlcolm 
M'Leod. 

Murder. 


Murder — Insanity — Evidence — Medical  Witness — 1.  A  pannel 
unanimously  convicted  of  the  murder  of  his  wife, — his  defence  of  in- 
sanity, at  the  time  when  the  offence  was  committed,  being  held  by 
the  Court  and  Jury  to  have  failed. 

2.  Question,  Whether  it  is  competent,  in  support  of  a  plea  of  insanity, 

(1.)  to  prove  that  a  relation  of  the  pannel  was  insane, — (2.)  to 

ask  a  medical  witness  who  had  heard  the  evidence ,  what  was  the 
opinion  which  he  had  formed  from  thence  as  to  the  pannel's  state  of 
mind. 

Malcolm  M*Leod  was  charged  with  Murder : 

In  so  far  as,  on  the  27th  January  1888,  within  or  near  to  the 
house  situated  at  Clete,  on  the  lands  of  Bayble  or  Byble,  in  the  parish 
of  Knock  or  Uie,  or  in  the  parish  of  Stornoway,  in  the  island  of  Lewis, 
and  shire  of  Ross,  then  occupied  by  him  the  said  Malcolm  M*Leod,  he 
the  said  Malcolm  M*Leod  did  wickedly  and  feloniously  attack  and 
assault  the  now  deceased  Henrietta  M*Leod,  his  wife,  and  did  seize 
her  by  the  face,  and  did,  with  his  hand,  or  in  some  other  way  to  the 
prosecutor  unknown,  violently  compress  her  mouth  and  nostrils,  so  as 
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to  prevent  ber  from  breathing,  and  did  throw  her  down  upon  the  ground    No.  12. 
or  floor,  and  did  press  forcibly  with  bis  knee  upon  her  back,  or  some    J'**®®*™ 

J%1     M  ^Af^n 

other  part  of  her  person,  and  did  thereby  break  three  or  thereby  of  Inyemess, 
her  ribs,  and  did  continue  to  compress  her  mouth  and  nostrils  in  man-    -^P"'  ^^ 

ner  above  libelled ;  by  all  which,  or  part  thereof,  or  by  some  other  ' 

means  to  the  prosecutor  unknown,  the  said  Malcolm  M*Leod  did,  then    Murder, 
sod  there,  put  to  death  and  murder  the  said  Henrietta  M*Leod. 

The  pannel  pleaded  not  guilty. 


EVIDENCE  FOR  THE  PROSECUTION. 

John  Mackenzie,  Esq.  Sheriff*- Substitute  of  the  Lewis  district  of 
Hoss-shirej  and  Colin  Leitch,  She rijff- Clerk- Depute,  proved  the  De- 
chrations  of  the  pannel,  emitted,  so  far  as  they  could  judge,  in  his 
sound  senses.     The  pannel  expressed  great  contrition  for  his  offence, 
and  told  every  thing  without  any  reservation. 

The  Declarations  were  then  read. 

The  first  was  emitted  at  Stornoway  on  the  3d  of  February.     The 
pannel  stated  that  he  was  thirty-four  years  of  age,  and  that  he  married 
the  deceased  Henrietta  M'Leod,  in  the  month  of  May  or  Juue  Id29, 
by  whom  he  had  three  children,  boys.    Ader  their  marriage  they  lived 
very  happily  together,  but  within  the  last  three  years  they  did  u«it  live 
so  happily,  which  arose  in  consequence  of  a  coolness  on  her  part,  from 
time  to  time,  towards  him — she  not  appearing  to  be  so  much  attached 
to  him  as  formerly — in  which  she  was  encouraged  by  some  of  her  rela- 
tions who  lived  near  them.     He  stated  further,  that  she  had  expressed 
to  him  that  she  wished  him  dead,  and  was  indifferent  though  he  should 
leave  her  altogether.     On  one  occasion  (which  was  their  first  quarrel) 
his  wife  was  cutting  potatoes  in  the  house,  while  he  was  giving  a  lesson 
to  some  of  his  neighbour  s  children  in  Gaelic :  she  ordered  him  to  go 
out  and  work  at  the  labouring  of  the  land,  or  she  would  stab  him  ;  upon 
which  he  went  and  called  in  two  elders,  to  be  evidence  against  his  wife 
for  threatening  him.     One   night  also,  whilst  he  was  in  bed  with  his 
wife,  be  found  her  pressing  him  upon  his  breast  with  her  elbow,  by 
vhich   be  was  awakened  out  of  his  sleep,  in  consequence  of  the  pain, 
which  he  felt  for  some  time  afterwards.     He  told  her  she  meant  to  take 
away  his  life,  which  she  denied.    She  went  to  her  father's  house,  taking 
with  her  the  infant  child,  and  did  not  return  to  her  own  house  for  four 
or  five  days,  when  she  came  back,  accompanied  by  her  sister,  and  the 
matter  was  made  up.     On  the  morning  of  the  day  libelled,  Saturday 
the  27th  January,  they  had  some  words,  his  wife  upbraiding  him  for 
stopping  at  home,  and  not  going  out  to  his  work.     After  this  alterca- 
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No.  12.  lion,  which  was  about  breakfast  time,  he  went  out  with  a  creel,  to  bring 
M^^d    ^^^^  peaU  from  a  peat  stack  which  was  about  a  quarter  of  a  naile  from 

InvernsM,  the  house,  and  during  that  time,  as  well  as  upon  other  occasions, 
^nr^ji^^   he   was   considering   in   his   mind   that    she   would  surely    kill   him 

'      that  night,  and  the  thought  of  his  wife  taking  away  his  life  preyed 


Murder.    ^°   ^^^  mind.    He  brought  home  the  peats,  when   they  had   some 

more  words,  and  he  went  into  the  barn  to  thrash  the  corn  for  provender 

for  the  cattle :  he  returned,  and  his  wife,  being  rather  unwell,  took  some 

physic  which  had  been  given  to  her  by  a  neighbour;  he  went  and 

thrashed  a  little  more  in  the  barn,  and  again  came  back  to  the  house. 

His  wife  was  sitting  on  a  bed  which  she  occasionally  lay  upon  near  the 

fireside;  she  got  up  on  her  feet,  and  at  this  time  his  mind  was  all 

through- other i  and  bethought  within  himself,  that  if  she  were  to  live,  he 

would  have  to  die.     He  instantly  seized  her  by  the  head  with  one  hand, 

and  clapped  his  other  upon  her  mouth,  when  she  fell  down  upon  the 

ground  upon  her  face ;  and  he  then  applied  both  his  hands  upon  her 

mouth  and  nose,  to  stop  her  breath.     She  struggled  hard,  and  he  then 

applied  one  of  his  knees  to  her  side,  or  back,  in  order  to  prevent  her 

struggling.     He  pushed  and  bruised  with  his  knee  upon  her  body,  as 

much  as  he  could,  as  he  was  determined  to  put  an  end  to  her  existence. 

There  came  some  blood  from  his  wife's  mouth  and  nose,  before  he  took 

his  hands  off  her  face.     He  stated  that  he  thought  he  was  only  about 

five  or  six  minutes,  in  accomplishing  the  act  of  putting  an  end  to  his 

wife's  existence.     On  finding  life  was  extinct,  he  lifted  her  into  the  bed 

in  which  he  and  she  usually  lay,  and  laid  her  down  upon  her  back  there* 

in,  and  washed  her  face,  which  was  dirty  from  the  dust  of  the  floor, 

upon  which  she  fell,  when  he  had  seized  her,  as  before  described.    He 

washed  her  face  from  water  that  was  in  a  metal  pot,  and  took  a  towel 

or  rubber  to  dry  her  face  with.     As  he  was  just  done,  he  heard  his 

mother-in-law  rapping  at  the  door,  upon  which  he  put  the  pot  and 

towel  below  the  bed  on  which  his  wife*s  corpse  ky,  and  went  and 

opened  the  door.     Previous  to  committing  the  act,  he  had  secured  the 

door,  by  putting  up  a  spade  or  stick  as  a  prop;   his  children  were 

out  at  the  time,  but  he  did  not  put  them  out.     It  was  about  sunset 

when  he  committed  the  deed  ;  and  it  was  not  just  dark,  but  nearly  so, 

when  his  mother-in-law  came  to  the  door. 

In  his  second  Declaration,  emitted  on  the  7th  of  February,  the  pan- 
nel  stated  that  he  adhered  to  what  he  had  previously  said,  except  that 
he  regretted  hi^ving  said  so  much  against  his  wife  for  her  treatment  of 
him,  because  she  has  departed  this  life,  and  cannot  now  answer  for  her- 
self. He  stated  further,  that  the  deceased  had  a  red  worsted  shawl 
upon  her  at  the  time  he  took  away  her  life,  which  he  tightened  round 
her  neck,  the  sooner  to  hasten  her  death.  All  that  she  was  able  to  say, 
after  he  commenced  taking  away  her  life  was, — <<  Let  me  alone/'  For 
sometime  previous  to  his  committing  the  act,  he  knew  that  she  was  with 
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child  to  him ;  but  at  tbe  moment  he  did  the  deed  that  circumfitance  did     Na  12. 
not  occur  to  him.     The  declaration  then  described  his  escaping  on  the    31  fj^^ 
Dight  be  was  apprehended,  tbe  29th  of  January.     He  went  to  his  aunt's  InrerDets, 
house  at  Shadder,  and  learning  that  officers  were  in  pursuit  of  him,  he    ^f^ 
M  to  the  moor,  and  hid  himself  in  a  peat-stack.     Next  night  he  con-  ____ 
oaled  himself  in  a  barn  ;  but  here  after  considering  within  himself  that  Murder. 
he  was  disobedient  to  God  and  man,  and  that  his  mind  was  disturbed 
and  bis  thoughts  divided,  and  he  did  not  know  what  to  do,  or  where  to 
?o,  he  commenced  prayer,  when  something  struck  him  that  it  M'ould 
be  better  for  him  to  give  himself  up,  whatever  the  consequences  might 
lie;  and  he  then  proceeded  in  the  direction  of  Stornoway,  with  a  view 
of  coming  to  the  Sheriff's  house,  and  laying  himself  down  at  the  door. 
While  he  was  half-way  between  Barvas  and  Stornoway,  he  observed  a 
man  coming  towards  him,  and  being  ashamed  to  meet  the  person,  he  sat 
down  at  the  edge  of  the  road  in  a  gravel- pit,  having  put  his  cloak  about 
bb  head,  and  placed  his  back  towards  tbe  man.     The  man  called  out — 
<'  Who  are  you — are  you  asleep  ?**     He  answered  that  he  came  from 
Shsdder ;  and  after  some  further  conversation,  he  asked  the  man  if  he 
vas  in  search  of  him  ?     He  said  he  had  the  Sheriff's  warrant  for  that 
purpose,  and  he  (the  pannel)  went  away  with  him  to  Stornowa}',  as  he 
had  intended,  if  he  had  not  met  with  this  individual. 

Catharike  McDonald,  wife  of  Malcolm  McDonald,  Jisherman^ 
CUte, — I  knew  the  deceased  Henrietta  M'Leod,  who  lived  next  door  to 
me.  I  saw  her  on  the  day  of  her  death,  some  time  after  mid-day.  She 
V2S  complaining  of  being  unwell ;  the  pannel  was  in  at  the  time.  I  re- 
gained rather  less  than  an  hour.  After  sunset,  I  saw  Henrietta  M*- 
Leod,  who  was  then  deiid.  The  mother  of  the  deceased  and  her  people 
were  going  into  the  house,  and  I  went  with  them.  The  deceased  was 
in  a  bed  at  the  end  of  the  house.  The  pannel  said,  as  they  were  speak- 
ing about  the  death,  that  the  loss  was  to  him,  not  to  them.  On  Mon- 
day uigfat,  the  doctor  and  the  procurator -fiscal  arrived. 

CroMS' examined  by  Gordon,  for  the  pannel, — On  one  occasion  the 
deceased  complained  to  me  that  the  pannel  behaved  ill  to  her,  and  that 
she  would  suffer  for  it  some  day,  as  he  was  sometimes  through-other, 
1  observed  nothing  myself.  The  pannel  was  reckoned  a  religious  man  ; 
be  was  once  a  schoolmaster.     The  deceased  was  of  a  mild  temper. 

IsABSLiLA  M*AuLAT  or  M*Lbop,  residing  at  Clete. — I  am  the 
mother  of  the  deceased.  We  lived  very  near  each  other.  I  last  saw 
my  daughter  in  life  on  a  Saturday,  about  breakfast  time.  This  was  the 
ame  day  she  died.  I  went  in  the  afternoon,  and  found  the  door  fas- 
tened. I  knocked  at  the  door,  but  could  not  get  entrance,  and  I  went 
back,  believing  my  daughter  to  be  praying.  I  went  again  shortly  after, 
ind  the  door  was  still  fastened.  I  knocked  with  some  force,  and  then 
^Hed  out,  afler  which  the  pannel  came  to  the  door.     He  did  not  say  a 


Murder. 
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No.  12.  word  until  we  came  to  the  inner  room,  when  he  said,  «*  Henrietta  has 

Malcolm  nothing  to  say  now — she  cannot  speak."     I  looked  for  my  daughter, 

Invwnws  and  saw  her  lying  across  the  bed.     I  put  my  hand  on  her  person,  and 

ApriTu' ascertained  she  was  dead.     I  then  called  out  to  the  pannel,  «  Henrietta 

^^^'     is  dead."     The  brother  and  sister  of  the  deceased  then  came  to  the 

house.     The  brother,  Roderick  M*Leod,  said  to  the  pannel,  "  As  sure 

as  Henrietta  is  dead  you  will  die  also."     The  pannel  then  came  to  me, 

and,  patting  me  on  the  shoulder,  said,   «  Don't  you  know  that  I  was 

good  to  her?" 

Cross-examined  hy  Gordon  for  the  pannel^l  never  heard  the 
pannel  say  he  was  jealous  of  his  wife;  neither  did  my  daughter  make 
any  complaint  of  the  kind.  The  pannel  told  me  that  my  daughter  was 
at  one  time  going  to  stab  him  with  a  knife  ;  but  my  daughter  was  of  a 
mild  disposition,  and  was  very  religious. 

Gordon,  for  the  pannel,  proposed  to  ask  the  witness, 
whether  she  knew  a  son  of  the  pannel's  uncle  who  was 

insane  at  times. 

Some  discussion  took  place  as  to  the  competency  of  the 
question,  in  the  course  of  which  Lord  Cockburn  ob- 
served, that  it  had  been  decided,  in  the  House  of  Lords, 
that  it' was  incompetent,  in  a  civil  cause,  to  lead  evidence 
that  the  alleged  insanity  was  hereditary. 

Ultimately,  the  Advocate-Depute  declined  to  press 
the  objection,  and  the  question  was  put ;  but  no  informa- 
tion  was  elicited,  as  the  witness  did  not  know  the  panneFs 
uncle  or  his  family. 

RoDEKiCK  M'Leod,  tenant  of  Totteranach.-^!  am  the  brother  of 
the  deceased.  I  heard  the  deceased  complain  that  the  pannel  did  not 
work  for  his  family  ;  he  did  not  fish  with  his  neighbours,  though  he  was 
under  an  engagement  to  do  so  all  the  season.  She  said  he  had  lost  bis 
character  in  consequence.  I  saw  my  sister  on  the  bed  dead;  the  pan- 
nel  was  standing  by,  and  said  it  would  be  a  great  loss  to  lum  to  wan 
her  The  body  was  warm  about  the  breast  at  this  time.  The  pannei 
said  he  did  not  observe  any  thing  remarkable  about  his  wife  when  she 
lay  down.  About  an  hour  afterwards  I  saw  some  marks  on  the  face  or 
the  deceased— some  scratches  about  the  mouth  and  cheek.  There  was 
some  blood  about  the  teeth.  1  have  known  the  pannel  for  twelve  yea", 
fnine  of  which  he  has  been  married  to  his  sister),  and  never  considered 
him  to  be  of  unsound  mind.     He  was  unkind  and  uncharitable  to  ms 

""  Cross  examined  by  Gordon  >r  the  pannel.-T\ie  pannel  entertained 
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towards  his  wife  feelings  of  jealousy,  which  were  unfounded.     The  de-    j^^  j^ 
ceased  told  me,  that  one  day  she  was  cutting  potatoes  at  the  end  of  the  Malcolm 
house,  the  pannel  came  up  and  said  she  must  tell  him  to  whom  the  ^^^^^f 
koife  belonged.     She  sud,  not  to  him ;  and  she  told  him  to  keep  off,  April  14 
lest  the  knife  injured  him.    He  let  go  his  hojd  of  her,  and  went  for  two      '^^- 
elders.    The  elders  came,  and  convinced  him  that  his  wife  did  not  mean  ~ 
Mm  any  injury.     The  pannel  made  a  curious  piece  of  workmanship  of 
wood,  in  the  parish  of  Uig;  it  was  like  a  cart*  wheel,  and  was  said  to  be 
intended  for  private  prayer.     This  was  all  his  wife  said  about  it.     He 
prayed  inside  the  circle  of  the  wheel ;  the  sharp  ends  of  the  nails  were 
up,  as  the  deceased  told  me,  and  I  myself  saw  afterwards  the  places 
where  they  had  been.     This  was  about  five  years  ago.     I  heard  that 
the  pannel  got  up  in  church  one  Sunday,  and  spoke  to  the  minister ; 
tjie  deceased  said  so ;  this  happened  six  or  seven  years  ago.    The  words 
he  used  were,  **  I  am  tired  of  you,  you  devil  I"  meaning  the  minister ; 
or  else,  **  I  am  tired  of  you,  O  devil,  that  is  in  me  V  meaning  himself. 
The  ile<seased  was  very  sorry  for  this,  as  it  would  injure  her  husband's 
eharacter.     The  pannel  told  her  that  he  was  discovering  the  perpetual 
motion,  and  that  if  he  had  got  the  materials  he  would  have  made  the 
dkcovery  ;  he  wanted  loadstone.     The  pannel  also  said  he  was  engaged 
ID  Bome  plan  for  propelling  vessels  without  wind  or  tide. 

By  Shaw  Stbwaht. — This  plan  was  tried  on  a  small  boat  last  winter, 
the  pannel  having  made  machinery  fur  it.  He  wrote  a  great  deal  about 
the  perpetual  motion.  As  a  religious  man,  the  pannel  thought  himself 
better  than  other  people.  He  left  the  church,  and  some  people  called 
on  him  privately  to  receive  instruction  from  him. 

By  the  Court. — The  pannel  had  three  children  living ;  he  worked 
for  them  industriously,  at  the  fishing  and  harvest  work.  He  conducted 
biiDfteir,  generally,  more  judiciously  than  other  people.  I  never  heard 
of  his  being  insane. 

Georb  Stewart,  tenant  in  Big  Park, — I  am  second  cousin  of  the 
(kceased.  On  the  night  when  the  deceased  was  lying  dead  on  the  bed, 
the  pannel  was  wringing  his  hands,  and  said  he  was  an  object  that  night. 
Some  people  asked  him,  how  she  got  to  the  bed  ;  he  answered  that  she 
got  to  the  bed  herself.  There  were  some  scratches  on  her  face,  and 
something  like  blood  on  her  teeth.  I  have  known  the  pannel  for  four  or 
five  years.  I  never  thought  him  wrong  in  his  mind,  except  one  day. 
That  was  about  four  years  ago,  on  a  Sabbath  in  the  harvest  time,  when 
I  saw  him  going  to  the  river  with  a  bed -cover  about  him.  He  spread 
the  cover  on  the  water  twice,  and  then  wrapt  it  about  his  person.  I  did 
not  speak  to  him.  He  and  I  have  frequently  lived  together.  We  fished 
together  for  twenty  days  last  year,  and  he  conducted  himself  like  the 
rpn  of  the  crew. 

Christian  Murray,  one  of  the  panneFs  neighbours, — went  to  his 
house  on  the  day  of  his  wife's  death,  and  saw  nothing  remarkable  about 
him.     For  the  five  years  during  which  she  had  known  hhn,  she  always 
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Nik  12.    believed  him  to  be  of  souDd  mind ;  and  he  was  treated  as  sach  by  all  his 

Inverness,      DoNALD  MacRabs,  tenant  in  Big  Park,  gave  a  similar  account  of 
^^ifl'iR^    the  pannel  during  nine  years  that  he  had  known  him. 

'  Roderick  Adam,  mason,  in  Siornoway. — I  acted  as  assistant  to  the 
Murder,  constable  in  the  apprehension  of  the  pannel.  There  is  no  jail  in  Stor- 
uoway,  and  I  assisted  to  keep  him  in  a  house.  He  spoke  about  the 
crime,  and  confessed  that  it  was  himself  did  it.  He  said  he  took  his 
wife  by  the  mouth  and  nose  with  his  hand,  that  she  fell  forward  to- 
wards the  fire,  and  he  gave  her  two  or  three  duip%  with  his  knee  on  the 
back.  He  said  she  did  not  live  above  four  or  five  minutes,  that  he  next 
got  some  water  to  wash  away  the  ashes  and  blood  off  her  lace,  that  he 
might  conceal  it.  He  said  she  did  not  get  time  to  speak — ^five  minutes 
was  the  longest  time  the  whole  took.  He  made  no  remark  as  to  the 
cause  of  his  murdering  his  wife.  I  was  from  twelve  to  sixteen  days  with 
him,  and  thought  there  was  nothing  incorrect  about  his  mind.  He 
spoke  about  the  death  of  his  wife  as  sensibly  as  on  other  subjects. 

Cross-examined  hy  Gobdon  for  the  pannel. — The  pannel  expressed 
much  regret  for  his  conduct:  he  said,  if  he  had  a  thousand  worlds,  be 
would  give  them  all,  that  she  were  alive  again. 

Donald  M*Leod,  Sheriff- officer ,  and  Donald  M*Kemzi£,  game- 
keeper, corroborated  the  preceding  witness  as  to  the  pannel's  confes*> 
sion,  and  also  proved  his  escape  and  subsequent  apprehension. 

The  following  letter,  written  by  the  pannel  to  his  bro- 
ther, after  his  apprehension,  was  then  proved,  and  read 
to  the  Jury. 

«  February  5, 1858. 

*<  My  Dear  Brother, — I  must  leave  you  under  the  law  of  the  king- 
dom for  my  great  sins  against  heaven  and  earth,  which  cannot  be  suf- 
fered without  punishment,  whatever  the  Lord  in  mercy  do  to  my  sin- 
ful soul  through  eternity.  My  great  black  and  scarlet  sin  is  before  faim. 
What  can  I  say  to  you,  but  I  have  a  low  eye  and  trembling  heart,  and 
a  low  hope  that  the  Lord  have  mercy  on  me  a  cursed  poor  man. 

<*  Because  that  every  man  may  ask  his  own  possession,  I  must  tell 
you,  so  far  as  I  can,  few  things  was  between  me  and  merchants  in 
Stornoway.  I  hope  that  you  will  do  a  duty,  and  pay  them  with  the 
things  which  I  left.  You  will  be  so  good  as  speak  to  Mr.  John  Mac- 
kenzie, the  merchant,  Stornoway  ;  for  he  have  some  money  against  me 
since  two  years.  You  will  sell  the  things  at  home  and  pay  him,  what- 
ever the  Lord  do  to  my  poor  children  on  his  own  care  more.  And 
few  things  I  find  from  Mr.  Colin  Morrison  the  merchant,  for  the  fishing 
use ;  I  think  that  not  lings  and  cods ;  pay  that  to  him.  I  to  tell  you 
so  much  of  the  fishing — we  catch  50  lings  and  20  cods :  but  if  you  sell 
or  make  use  of  the  new  talin  of  the  herring  net  that  will  pay  the  whole 
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to  him ;  and  Mr.  John  M'Rte,  turner,  Burghead,  one  bottle  of  oil  6d.    No.  12. 
i^nst  me  for  a  while ;  and  Mr.  John  Urquhart  the  wright  ask  pint  of  ^?J^^ 
oil  for  little  things  he  do  to  me.     Peter  M^Farlane  have  a  little  against  inverneAs, 
lae,  and  Mr.  James  Mackenzie  merchant  have  some  too ;  and  I  have  '^fJ^^^ 
3b.  against  Mr.  William  Fairbairn  Stornoway  to  find  from  him.     So  far  . 

S9  I  kno^  very  little  agunst  me  in  the  country  of  debt,  but  great  kind-  Murder. 
Bess  of  many. 

"  I  heard  that  they  think  to  born  my  house,  and  any  that  do  so  he 
will  oome  to  me  for  my  sin  and  not  the  house.  I  trust  that  you  will 
speak  to  Mr.  Kenneth  C.  Shadder  for  about  30s.  he  had  against  me  for 
the  cow,  and  if  he  will  take  the  [word  destroyed  by  the  wafer].  Rory 
Madeod,  Babyle,  he  know  more  punctually  the  things  which  I  left. 
John  Macaulay,  Shadder,  have  5d.  against  me,  and  I  have  a  shilling 
agMDst  Norman  Maodonald,  Bayble ;  28.  or  worth,  against  Neil  Mac- 
rae; 4s.  against  Ronald  Mackenzie — ^that  will  be  given  to  Rory.  I 
left  tke  other  things  to  yourselves  spared  this  day. 

"  Poor,  poor,  poor 

«<  Mai<colm  MACLEdy." 
Addressed — 
''  Mr.  Angus  Macleod,  Port  Vallon,  parish  of 
Uige  or  Knock,  Stornoway." 

The  following  translation  of  a  letter  written  by  the 
pannel  in  Gaelic  to  his  brother-in-law,  was  also  proved 
and  read : — 

"  February  6th,  1888. 
"  Dear  Friend, — I  am  now  bound  with  the  good  laws  of  the  king- 
dom, lor  my  heinous  sins,  in  the  presence  of  God  and  of  men.  I  now 
confess  with  sorrow  and  shame  the  thing  for  which  I  am  deserving  of 
being  in  chains  of  darkness  till  the  great  day  of  judgment.  Death  and 
eternity  are  now  before  me ;  my  burden  is  too  heavy,  my  hands  are  red 
and  corrupted  with  bloody  and  my  fingers  with  iniquity.  I  am  now 
Qoder  the  curse ;  'my  sins  were  great  before,  but  now  much  greater. 
Little  is  my  confession  worth,  unless  Jesus  Christ  will  have  great  mercy 
on  me  in  these  short  minutes.  My  eye  is  towards  God  through  Christ, 
this  day  f  that  he  may  have  mercy  on  me  a  lost  sinner,  even  the  chief  of 
the  blackest  of  sinners.  Oh,  it  would  be  honourable  to  me  this  day, 
that  she  had  been  living,  and  I  dead  :  not  that  I  should  live  these  few 
short  days  under  great  disgrace.  My  eye  is  towards  the  Lord  this 
day.  I  pray  thee,  from  the  brink  of  Jordan,  that  you  nor  any  other 
will  not  impute  my  sins  to  my  poor  children  ;  but  that  you  will  shew 
them  mercy  for  the  sake  of  the  Lord,  and  that  you  will  set  a  godly  ex- 
ample before  them  in  the  days  of  their  youth.  Sorrowful  I  am;  but 
althoagh  you  should  not  remember  me  to  them,  remember  the  Re- 
deemer to  them ;  wheresoever  they  go,  they  are  under  his  care. 


Murder. 
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No.  12.        *'  I^  IS  incumbent  upon  me  to  tell  you  to  take  charge  of  the  house 
Malcolm  hqcI  furniture  which  are  left ;  but  I  am  forgetting  them  all  because  of 
Invernew  ^^"^  **  before  me.     Let  yourself,  my  brother,  look  after  these  things, 
April  14    and  sell  them  according  to  their  value,  in  order  that  the  debts  may  be 
1838.      paid.     I  have  written  about  the  whole  yesterday  to  my  brother,  but  as 
to  what  is  between  you  and  I,  regarding  the  barley  we  bought  at  Aig- 
nish,  you  have  the  most  part  of  it  for  the  meal  you  sold  ;  and  the  ba- 
lance of  the  rent,  when  you  sell  the  house,  should  be  paid  ;  what  I  paid 
was  one  pound  last  year  to  Mr.  Knox,  and  a  20s.  note  to  the  ground 
officer,  Mr.  Macpherson,  this  year,  as  you  know.     You  may  sell  the 
crop  and  the  potatoes,  and  pay  the  debts  in  a  short  time,  before  I  finally 
leave  you. 

'*  You  will  understand  that  care  should  be  taken  of  the  children, 
whatever  place  they  be  in  ;  send  one  of  the  blankets  to  each  of  them, 
and  make  use  of  the  other  few  clothes  for  them  according  as  they  will 
suit.  1  hope  that  you  will  see  the  whole  turned  to  a  good  account.  I 
trust  you  will  come  to  see  me,  although  I  am  unworthy  of  it. 

"  Great,  great,  great,  is  the  mercy  that  I  have  an  offer  of  Christ, 
the  Saviour,  this  day,  that  I  may  receive  him. 

"  The  poor  wretch, 

<<  Malcolm  Maclbod." 
Addressed — 
"  Mr.  Roderick  Macleod, 
Tenant  at  Bayble." 

Roderick  Miller  and  Alxander  M*1ver,  both  surgeons  in  Stor- 
noway ^  proved  the  post  mortem  examination  of  the  body  of  Henrietta 
M'Leod.  it  appeared  to  them  that  death  was  caused  by  suffocation 
and  violence.     The  deceased  was  in  the  sixth  month  of  her  pregnancy* 

EXCULPATORY    EVIDENCE. 

Catherine  M'Leod,  residing  at  Ciete, — I  am  the  pannel's  sister. 
He  sometimes  spoke  of  his  wife  in  a  violent  manner,  but  I  never  heard 
him  say  he  was  jealous  of  her.  The  deceased,  however,  said  that  her 
husband  was  jealous  of  her,  and  told  me  a  story  of  her  husband  having 
sworn  her  on  the  Bible.  She  said  he  had  made  her  go  down  on  her 
knees,  and  swear  on  a  Bible  that  she  never  had  connection  with  any 
other  man.  The  deceased  was  much  grieved  at  this  conduct ;  she  was 
a  circumspect  and  virtuous  wife.  I  never  saw  ihe  wheel  which  the 
pannel  had  made,  but  I  saw  something  of  the  pulpit  he  had.  The  de- 
ceased used  often  to  speak  of  the  pulpit,  and  said  it  was  a  very  curious 
idea.  The  deceased  abo  spoke  to  me,  about  the  pannel  saying  that  she 
(his  wife)  attempted  to  stab  him,  and  of  his  going  to  the  elders  about 
it.  I  was  in  the  house  when  the  elders  came,  and  the  pannel  persisted 
before  them  in  stating  that  his  wife  wanted  to  stab  him.  The  wife  de- 
nied it.     The  pannel  said  his  wife  had  put  her  elbow  on  his  breast  one 
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night  in  bed  to  kill  him»  upon  which  he  got  vp,  and  put  her  out  of  the    No.  12. 
house.  The  deceased  said  she  did  nothing  of  the  kind,  and  that  his  con-  j^!i^q^ 
duct  was  most  extraordinary ;  she  could  not  account  for  it.   I  recollect  the  Inverness, 
deceased  telling  me  of  the  pannel  speaking  in  church,  and  of  the  words    '^fo^^* 
he  spoke — •*  I  am  tired  under  you,  you  devil.*'     His  general  conduct 


was  sober,  quiet,  and  inoffensive ;  he  was  looked  upon  as  religious,  but  Afurder. 
he  did  not  frequent  the  church  for  some  time  before  the  period  of  the 
death,  in  consequence  of  having  objections  to  the  clergyman's  doctrine. 
Cross-examined  by  Shaw  Stewart. — The  deceased  was  a  coram u- 
Dicant,  but  the  pannel  was  not,  afler  he  ceased  to  frequent  church.  It 
L<  about  six  years  since  he  spoke  in  church,  and  about  three  years  since 
the  story  about  the  elbow.    . 

Rev.  Mr.  M^Kbnzie,  Knockbain. — I  had  a  school  in  Stornoway 
some  years  since.  The  pannel  attended  the  school  for  about  half  a 
yew  in  1824  or  1825.  He  was  learning  a  little  English,  to  qualify  him- 
self for  being  a  Gaelic  teacher.  He  was  of  a  mild  and  gentle  disposi- 
tion ;  he  did  not  manifest  any  particular  quickness  or  slowness  at  school. 
When  he  left  the  school,  the  pannel  wrote  a  letter  to  me,  which  ap- ' 
peared  to  have  been  written  in  blood.  He  called  on  me  in  the  spring 
of  1833  or  1834,  and  intimated  that  he  had  discovered  the  perpetual  mo- 
tion. I  was  a  little  astonished,  but  I  knew  that  the  pannel  had  fanciful 
and  peculiar  ideas  on  religious  subjects.  In  the  same  year  he  wished 
me  to  apply  to  the  member  for  the  county,  to  procure  for  him  fourteen 
or  twenty-eight  pounds  weight  of  loadstone,  which  was  to  be  the  mov- 
ing power  in  the  machine  for  the  perpetual  motion.  The  member  for 
the  county  was  the  pannel's  landlord. 

Dr.  Chisholm,  Inverness. — I  am  aware  that  insanity  is  generally  di- 
vided into  four  sections — moral  insanity,  mania,  monomania,  and  de- 
mentia. A  person  may  have  a  delusion  on  one  subject,  and  be  perfect- 
ly sane  on  all  others.  The  intellect  may  be  so  constituted,  that  a  man 
may  be  impelled,  by  partial  derangement,  to  do  an  act  of  violence,  or 
commit  a  crime,  though  conscious  at  the  time  that  he  is  doing  wrong. 
There  may  be  moral  insanity,  and  yet  no  particular  delusion. 

Gordon,  for  the  pannel,  proposed  to  ask  the  witness, 
who  had  been  present  during  the  trial,  what  was  his  opi- 
nion, from  the  evidence  which  he  had  heard,  as  to  »the 
state  of  the  pannel's  mind,  and  specially  with  reference  to 
the  act  for  which  he  was  tried.  After  some  discussion,  as 
to  the  competency  of  examining  a  witness  on  a  question 
which  it  was  properly  the  province  of  the  Jury  to  answer, 
the  point  was  not  pressed. 

ShaW  Stewart,  for  the  prosecution,  argued,  that  the 

VOL.  II.  H 
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No.  12.   panneFs  guilt  was  clearly  established,  and  the  defencei 
M«i^  that  from  insanity  he  was  not  responsible  for  his  actions, 
^A^STJ  had  wholly  failed. 

1838.        E.  S.  Gordon,  for  the  pannel,  answered, — ^The  pannel 
1^^^^  was  evidently  deranged  at  the  time  when  he  committed 
the  crime.      The  various  kinds  of  insanity  have  been 
divided  into, — 1.  Idiocy,  where  the  mental  faculties  have 
been  wanting  from  birth  ;  2.  Dementia,  where  the  faculty 
of  judgment  is  entirely  lost ;  3.  Mania,  where  the  un- 
derstanding is  generally  deranged  ;  4.  Monomania^  where 
the  understanding  is  partially  diseased,  under  the  in- 
fluence of  some  particular  illusion,  referring  to  one  sub- 
ject, while  the  intellectual  powers  are,  on  other  subjects, 
in  a  great  measure  unimpaired  ;  5.  Moral  Insanity,  where 
there  is  no  insane  illusion  or  defect  of  the  intellecty  but  a 
morbid  perversion  of  the  feelings,  temper,  and  natural 
impulses.     (Pritchard's  Treatise  on  Insanity;  Watson's 
Medical  Jurisprudence,  p.  822.)     The  present  case  par- 
takes of  the  character  of  the  two  last.     (See  case  of  Doux. 
Beck's  Medical  Jurisprudence,  5th  Edition,  p.  410.)     In 
cases  of  monomania,  if  the  crime  can  be  traced  as  directly 
flowing  from  the  prevailing  delusion  in  the  mind  of  the 
criminal,  he  is  not  responsible.     (Speech  of  Lord  Erskine 
in  the  case  of  Hadfield,  State  Trials,  vol.  xxvii.  p.  1S07 ; 
Alison,  vol.  i.  p.  645.)     That  the  pannel  was  not  of  sound 
mind  generally,  is  proved  by  a  variety  of  circumstances, 
such  as  his  writing  the  letter  to  Mr.  M^Kenzie  in  blood, 
— ^his  strange  religious  notions, — ^the  inexplicable  story 
with  regard  to  the  wheel,  studded  with  nails,  upon  which 
he  prayed, — ^the  pulpit, — the  story  of  the  blanket,  which 
he  put  into  the  river,  and  then  threw  around  his  shoul- 
ders, which  made  the  witness  who  saw  it  think  him  mad^ 
— his  fancy  that  he  had  discovered  perpetual  motion; 
and,  above  all,  his  wild  and  extraordinary  exclamation  in 
church,  which,  of  itself,  was  sufficient  to  point  out  a  dis- 
eased mind,  and  proved  that  he  was  a  person  who  acted 
upon  incontrollable  impulses.     But  the  prevailing  illu- 
sion of  his  intellect,  which  seems  to  have  influenced  his 
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whole  conduct,  and  constituted  the  peculiar  monomania  No.  12. 
of  his  mind,  was  jealousy  of  his  wife,  and  a  belief  that  mo^ 
his  life  was  threatened  by  her.     (See  the  case  of  Clark  v.  ^^""^JJ' 
Qark,  1825 ;  Pritchard,  p.  876.)  iraa 

Lord  Cockburn,  charged  the  Jury,  directing  their  at- 
tention to  the  legal  authorities  on  the  subject,  (Hume» 
vol.  i.  pp.  37,  38.  Alison,  vol.  i.  pp.  644,  645,)  and  ex- 
pressing a  decided  opinion  that  the  general  result  of  the 
evidence  was,  not  merely  that  the  defence  of  insanity  was 
not  made  out,  but  that  it  was  disproved. 

The  Jury  unanimously  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  executed  at  Inverness  on  the  11th  of  May.' 


'  In  consequence  of  an  application  to  the  Secretary  of  State,  two 
•ueceasive  respites  were  obtained,  for  the  purpose  of  staying  the  execu- 
tion of  M*Leod,  until  additional  evidence  could  be  obtained  regarding 
his  alleged  insanity.    A  proof  was  accordingly  taken  at  Stornoway. 
Several  of  M'Leod's  neighbours  deponed,  that  for  the  last  three  years, 
they  had  considered  him  subject  to  temporary  fits  of  insanity ;  but  the 
general  character  which  he  received  was  that  of  a  remarkably  sober  and 
religious  man,  of  a  very  mild  and  easy  disposition,  but  of  a  visionary 
and  abstracted  turn  of  mind.  He  had  been  remarkable  since  his  school- 
boy days  for  his  patient  endurance  of  ii\juries,  and  a  temper  quite  the 
reverse  of  irritable.  Various  instances  of  his  eccentric  conduct  were  de- 
tailed ;  such  as  his,  on  one  occasion,  working  in  the  open  air  in  a  state 
of  almost  entire  nudity, — his  rolling  himself  up  in  a  blanket  which  he 
hMl  previously  steeped  In  a  river,  and  which  he  wore  by  way  of  doing 
penance  for  the  sins  of  his  neighbours, — and  his  constructing  a  large 
wheel,  studded  with  ten  long  iron  spikes,  within  which  he  was  in  the 
habit  of  praying,  and  the  object  of  which  he  explained  to  be,  that  each 
ipike  represented  one  of  the  ten  commandments,  and  if  he  fell  asleep 
while  engaged  in  prayer,  he  would  be  pierced  by  those  spikes  which 
represented  the  particular  commandments  which  he  was  most  deficient 
in  observing.    His  deceased  wife  had  once  informed  a  neighbour,  that 
he  did  not  at  times  know  what  he  said  or  did ;  and  on  the  occasion  of 
bis  calling  out  in  church,  as  described  in  the  evidence  on  the  trial,  he 
stated  himself,  that  he  did  not  believe  he  was  in  his  sound  mind.    The 
drcnmstance  of  his  supposing,  that  if  he  had  proper  materials,  he  could 
discover  the  perpetual  motion,  was  fully  established,  and  a  letter  pro- 
duced, in  which  he  stated  in  regard  to  it,  <<  Now,  as  it  is  a  machine  of 
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ABERDEEN. 

^?™  ^  Judges Lords  Moncreiff  and  Cockburn. 

1838.  ^ 

Heb  Majesty's  Advocate. — Shaw  Stewart 

AGAINST 

Mary  Lorimer — Shand. 

Indictment. — A  statement,  subjoiDed  to  a  charge  of  theft,  that  the 
panoel  was  only  prevented  from  committing  farther  depredations  by 
being  detected  in  the  act  of  stealing,  struck  out  of  the  Indictment. 

No.  13.        Mary  Lorimer  was  charged  with  Theft,  aggravated  by 
Lorimer.  her  being  habite  and  repute  a  thief,  and  having  been  pre- 


Theft,  &C. 


viously  convicted  of  Theft, 

In  so  FAB  AS,  on  the  17th  of  March  1838,  within  the  house  situated 
at  Bridge  of  Dee  toll-bar,  in  the  parish  of  Nigg,  and  shire  of  Kincar- 
dine, occupied  by  James  Reith,  &&  the  said  Mary  Lorimer  did,  wicked- 


'<  such  utility,  I  think  it  the  greatest  loss  that  it  should  remain  concealed, 
<*  since  it  is  so  plainly  discovered  to  me,  and  that  as  from  the  Lord." 
Two  of  the  witnesses  spoke  of  a  report  which  they  had  heard,  that 
M'Leod  had  said  that  he  could  not  discover  the  perpetual  motion  till  he 
committed  a  murder.  And  the  way  in  which  he  applied  to  Mr.  Stewart 
Mackenzie,  then  Member  of  Parliament  for  the  county,  and  his  land- 
lord, for  twelve  pounds  of  loadstone  to  assist  him  in  his  discovery,  had, 
in  the  year  1836,  impressed  that  gentleman  and  his  factor,  Mr.  Knox, 
with  the  opinion  that  he  was  of  unsound  mind.  The  evidence  given  on 
his  trial,  as  to  his  apprehension  of  violence  from  his  wife,  and  his  sup- 
posing, on  one  occasion,  that  she  had  attempted  to  stab  him,  was  cor- 
roborated. And  it  was  farther  proved  that  his  uncle's  son  was  subject 
to  fits  of  temporary  insanity,  many  symptoms  of  which  were  very  simi- 
lar to  the  circumstances  referred  to  in  M*Leod's  conduct.  This  evi- 
dence had  the  effect  of  convincing  several  respectable  gentlemen,  in- 
cluding Dr.  M*Iver,  who  was  examined  on  the  trial,  and  two  other 
medical  men  of  considerable  experience,  that  M^Leod  was  insane  at  the 
time  when  he  committed  the  offence.  And  their  representations,  to- 
gether with  the  whole  proof  taken  in  the  case,  having  been  forwarded 
to  the  Secretary  of  State,  raised  considerable  doubt  as  to  the  prisoner's 
state  of  mind  upon  the  point  of  sanity,  and  accordingly  led  to  his  life 
being  spared. 
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iy  and  feloniously  steal,  and  thefiuously  away  take,  two  jot  thereby    No.  13. 
muslin  caps,  and  a  child's  cap,  the  property,  or  in  the  lawful  possession  j^^^^ 
of  Isabel  Cairnie  or  Rcith,  wife  of  the  said  James  Reith,  or  of  the  said  Aberdeen, 
James  Reith,  emd  was  only  prevented  Jram  committing  farther  deprt'  ^\^y}^ 

datioiu  by  being  then  and  there  detected  in  the  act  of  stealing,  .....^ 

Theft,  &C. 

Shand,  for  the  pannel,  objected  to  the  last  words  of 
this  charge  remainiDg  in  the  Indictment,  as  the  law  could 
not  anticipate  the  pannel's  intentions. 

Shaw  Stewart,  for  the  prosecution,  answered,  that 
there  were  innumerable  precedents  for  a  narrative  of  this 
kind  being  inserted  in  Indictments,  but  as  the  Court  ap- 
peared to  have  doubts  on  the  subject,  he  had  no  objec- 
tion to  the  words  being  struck  out. 

This  was  accordingly  done,  and  the  pannel  pleaded  guilty 
to  the  charge  contained  in  the  Indictment  as  amended. 

In  respect  of  which  judicial  confession,  she  was  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years.' 


^  A  point  somewhat  analogous  to  that  noticed  in  the  text  occurred 
in  the  High  Court,  in  the  case  of  Allan  Lawrie,  tried  on  the  14th  of 
July  1837,  before  Lords  Meadowbank,  Medwyn,  and  Cockbam,  acci- 
dentally  omitted  in  the  first  volume  of  these  Reports.  The  pannel  in  that 
ease  was  charged  with  theft  by  opening  lockfast  places,  **  as  ai^o,  the 
^  wickedly  and  feloniously  opening  lockfast  places  with  intent  to  steal.** 
The  minor  proposition  applicable  to  the  latter  charge  bore,  that  the 
pannel  and  another  person,  against  whom  the  diet  was  not  called,  did, 
"  both  and  each,  or  one  or  other  of  them,  wickedly  and  feloniously 
"  open,  by  means  of  a  false  key,  or  in  some  other  way  to  the  prosecutor 
^  unknown,  a  lock&st  drawer,  and  this  they  did  with  intent  to  steal, 
"  and  they  were  only  prevented  from  stealing  from  said  drawer,  by 
"  being  then  and  there  detected  and  apprehended.**    J.  T.  Gordon,  for 
the  pannel,  objected,  that  there  was  no  precedent  or  authority  making 
opening    lockfast  phices   with    intent  to   steal  an  article    of  dittay. 
Shaw  Stewart,  for  the  prosecution,  answered,  that  attempts  to  steal 
were  frequently  punished  in  the  inferior  courts.     Lord  Meadow- 
BA9K  thought,  that  precedents  for  such  a  charge  might  be  found  even 
in  the  Court  of  Justiciary.     Lord  Msdwtn,  having  been  taught,  con- 
trary to  his  own  opinion,  that  attempt  to  commit  prison-breaking  was 
an  indictable  offence,  could  not  hold  the  charge  in  quertion  irrelevant. 
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April  24  PERTH. 

1838. 

JudgtS. — LOBDS  MONCBEIFF  AND  COCKBURN. 

Hbr  Majesty's  Advocate — Shaw  Suwari 

AGAINST 

John  Davidson — E.  S.  Gordon. 

Aggravation — Evidence. — A  substantive  aggravatioDi  such  as 
opening  lockfast  places,  is  not  sufficiently  proved  by  the  unsupport- 
ed evidence  of  one  witness. 

No.  14.  John  Davidson  was  charged  with  Theft,  **  more  espe- 
Davidson.  '*  cially  when  committed  by  means  of  opening  lockfast 

"7 "  places."     He  pleaded  not  guilty. 

The  crime  was  charged  as  having  been  committed  by 
the  pannel  stealing  L.22  from  a  lockfast  chest.  In  his 
declaration  he  admitted  the  theft,  but  denied  that  the 
chest  was  locked.  The  owner  of  the  chest  swore  posi- 
tively that  he  had  locked  it ;  but  his  evidence  was  wholly 
uncorroborated  on  this  point.  The  proof  having  been 
concluded, 

£.  S.  Gordon,  for  the  pannel,  argued,  that  a  substantive 
aggravation,  such  as  opening  lockfast  places,  could  not 
be  proved  by  the  unsupported  evidence  of  one  witness. 

Lord  Moncreiff  charged  the  Jury. — The  fact  of  the 
chest  having  been  locked,  and  the  pannel  having  opened 
it,  is  stated  as  a  separate  aggravation  of  the  charge ;  and 
as  such,  it  must  be  proved  by  the  evidence  of  two  wit- 
nesses, or  by  that  of  one  witness  and  corroborating  cir- 
cumstances. The  evidence  of  the  owner  of  the  chest  is 
very  distinct  as  to  its  being  locked,  but  that  evidence  is 


LoBD  CocKBCBN  was  of  Opinion,  that  opening  lockfast  places  with  in- 
tent to  steal  was  a  crime,  but  kept  his  mind  open,  as  he  was  told  there 
was  no  precedent  on  the  subject.  The  pannel  having  pleaded  guilty  of 
theft,  as  libelled,  the  second  charge  was  departed  from. 
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wholly  unsupported.    In  one  sense,  indeed,  the  fact  of  ^^^^* 
the  theft  itself  may  be  regarded  as  a  corroborating  cir-  DaTidson, 
ciunstance.     Still,  as  there  is  no  direct  corroboration  of  ApHi  24 
the  evidence  of  the  principal  witness,  the  pannel  ought     ^^^ 
not  to  be  found  guilty  of  the  aggravation  charged.  Theft,  && 

The  Jury  unanimously  found  the  pannel  guilty  of 
the  theft  libelled,  but  the  aggravation  of  its  being  from  a 
lockfast  place  not  proven. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  jail  of  Perth,  for  the  period  of 
nine  calendar  months. 


Heb  Maj£8Tt*8  Apvocatk — Shaw  Siewari  ^Plli^ 

1838. 
AGAINST 

Murdoch  M'Kekzeb  M^Intosh — Rws. 

EviDENCB. — The  declaration  of  a  party  since  deceased,  taken  by  way 
of  precognition,  by  a  person  not  a  magistrate,  without  witnesses,  and 
when  the  party  was  not  in  apprehension  of  death,  found  not  to  be 
an  admissible  article  of  evidence,  although  it  had  been  subsequently 
read  over  to  the  declarant,  and  attested  by  her  in  presence  of  a 
magistrate. 

Murdoch   M'Kenzie    M'Iktosh  was  charged   with   No.  is. 
Theft,  by  opening  lockfast  places.    He  pleaded  not  guilty.  m<K(^ 
Among  the  productions  libelled  on,  was  "  a  declaration,  ^^^j^* 
^  bearing  to  be  dated  at  Forfar,  the  13th  day  of  June. 
-  18S6,  and  signed  Elizabeth  Mill."     It  was  proved  thatTh*^**  *«^ 
Mill  was  since  dead,  and  that  the  declaration  in  question 
had  been  taken  from  her,  in  the  way  of  precognition,  by 
the  Procurator-fiscal's  clerk,  without  witnesses,  when  she 
-WBa  in  no  apprehension  of  death,  but  in  perfect  health, 
and  had  afterwards  been  read  over  and  attested  by  her  in 
pfresence  of  the  Sheriff. 
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No.  15.       Ross»  for  the  pannel^  objected  to  the  admissibility  of 
M<Kenzie  the  declaration  as  an  article  of  evidence. 
^Pwth,'''      Shaw  Stewart,  for  the  prosecution,  referred  to  the 
Apriij26  authority  of  Alison,  Vol.  ii.  pp.  606,  608. 

Lord  Cockburn. — Even  if  this  declaration  had  been 

Theft,  &c.  taken  before  a  magistrate,  when  the  declarant  was  under 
no  apprehension  of  death,  I  should  have  wished  to  have 
the  point  fully  argued,  before  I  could  have  admitted  it. 
In  civil  cases,  although  we  allow  casual  and  unpremedi- 
tated expressions  by  parties  since  deceased  to  be  proved  in 
evidence,  we  never,  in  such  circumstances,  admit  a  long 
detailed  statement  of  the  matter  under  inquiry.  But  the 
ground  upon  which  I  hold  the  declaration  in  this  case 
quite  inadmissible  is,  that  there  was  no  examination  be- 
fore a  magistrate  at  all. 

Lord  Moncreiff. — The  declarant's  illness  was  not 
such  as  to  create  apprehension  of  death,  and  therefore  the 
declaration  was  not  emitted  by  her  under  such  impres- 
sions, as  might  induce  us  to  dispense  with  the  ordinary 
solemnities  of  an  instrument  of  this  kind.  The  point  is 
quite  different  from  a  proof  of  expressions  used  by  a  party 
since  dead. 

The  proof  having  been  concluded,  the  Jury  found  the 
pannel  guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 


April  27  Her  Majesty's  Advocate — Shaw  Stewart 

1838. 


AGAINST 


Robert  Heron — E.  S.  Gordon. 

Aggravation  of  Habite  and  Repute. — A  pannel  having  been  fu- 
gitated  in  April  1832,  on  a  charge  of  Theft  committed  in  December 
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1831,  and  proved  to  have  been  habite  and  repute  a  thief  for  two  years 
previous  to  the  latter  date,  but  no  evidence  being  led  as  to  his  cha- 
racter from  that  time  till  April  1837,  when  he  was  again  apprehend- 
ed,— held  that  the  aggravation  could  not  be  found  proven,  on  the 
ground  that  the  statement  of  it  applied  to  the  date  of  trial,  not  to  the 
time  when  the  offence  was  committed. 

RoB£RT  Heron  was  charged  with  Theft,  "  more  especi-  no.  le. 
"  ally  when  committed  by  opening  lockfast  places,  and  ^^J^ 
"  by  a  person  who  is  habite  and  repute  a  thief,  and  has  /^l^'^ 
'^  been  previously  convicted  of  Theft.**     He  pleaded  not     issa. 

guilty,  and  a  proof  was  led,  which  was  quite  conclusive  "Jj 

as  to  the  principal  charge,  and  the  aggravation  of  previous 
conviction. 

In  support  of  the  other  aggravation  charged »  it  was 
proved  by  the  evidence  of  police  officers,  that  the  pannel 
had  been  habite  and  repute  a  common  thief  for  two  years 
previous  to  I)ecember  1831,  when  the  crime  was  com- 
mitted. A  sentence  of  fugitation  pronounced  against  him 
by  the  Circuit  Court  of  Justiciary  at  Perth  on  the  20th 
of  April  1832,  and  the  relative  Indictment  were  then  pro- 
duced. But  no  evidence  was  led  as  to  his  character  from 
that  period  till  April  1837,  when  he  was  apprehended,  and 
had  been  in  jail  ever  since. 

Shaw  Stewart,  for  the  prosecution,  argued, — The 
pannel  must  be  found  guilty  as  libelled.  It  is  true  that 
the  Indictment  charges  the  theft  to  have  been  committed 
^  by  a  person  who  is  habite  and  repute  a  thief,"  but  this 
relates  to  the  date  of  the  commission  of  the  crime.  (Ali- 
son, vol.  i.  pp.  297.  300).  Under  a  charge  that  the  pan- 
nel •*  has  been  previously  convicted  of  theft,'*— a  conviction 
subsequent  to  the  crime  charged  cannot  be  adduced.  In  the 
present  case,  the  sentence  of  fugitation  in  1832,  which  im- 
plies the  pannel's  guilt  of  being  habite  and  repute  a  thief  at 
that  time,  cannot  have  the  effect  of  wiping  out  the  character 
which  he  then  bore.  He  has  been  proved  to  have  been 
habite  and  repute  a  thief  up  to  the  date  of  the  fugitation ; 
and  the  fact  that  ever  since  that  date  he  has  been  eluding 
the  officers  of  justice,  who  have  been  in  search  of  him  as  a 
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No.  16.  thief^  must  at  least  throw  upon  him  the  anus  of  pioying 
^^^  that  he  has  recovered  his  character  for  honesty. 

A^rii%      ^'  ®-  Gordon,  for  the  pannel,  answered, — The  words  of 
1838.     the  Indictment  refer  to  the  present  time,  not  to  the  time 

Theft.  Ac  ^^®"  ^^^  crime  was  committed.  The  minor  proposition 
charges,  **  And  you  the  said  Robert  Heron  are  habite  and 
'*  repute  a  thief,"  which  explains  the  charge  in  the  major. 
Guilt  of  being  habite  and  repute  a  thief  from  1832  to  the 
present  time  is  not  to  be  presumed.  The  anus  of  prov- 
ing it  lies  with  the  prosecutor,  and  the  fact  that  no  person 
can  say  that  the  pannel  has  borne  that  character  for  the 
last  six  years,  is  sufficient  to  acquit  him.  His  having  un- 
dergone a  sentence  of  fugitation  is  no  evidence  that  he 
continued  the  habits  of  a  thief. 

Lord  Moncreiff. — ^I  cannot  reconcile  with  my  no- 
tions of  the  charge  of  habite  and  repute,  that  the  evidence 
submitted  by  the  prosecutor  is  sufficient,  to  fix   that 
character  on  the  pannel.     But  at  all  events,  the  form  of 
the  Indictment  precludes  the  consideration  of  that  evi- 
dence.    The  question  sent  to  the  Jury  is  not  whether  the 
pannel,  at  the  time  when  he  committed  the  theft  charged, 
was  habite  and  repute  a  thief,  but  whether  that  character 
attaches  to  him  now.     It  is  said,  **  You,  the  said  Robert 
**  Heron,  are  habite  and  repute  a  thief.''    If  it  was  wished 
to  raise  the  question,  whether  it  is  sufficient  to  prove  the 
pannel's  character  at  the  time  when  he  committed  the 
theft,  the  Indictment  ought  to  have  set  forth,  *'  You  ivere 
**  habite  and  repute  a  thief."     I  think  that  would  not  be  a 
relevant  charge ;  and  the  effect  of  admitting  it  would  be, 
that  a  man  could  not  regain  a  character  for  honesty,  how- 
ever correct  his  conduct  might  be  in  the  interval,  until  he 
was  tried  for  an  offence  committed  years  before,  when  his 
character  was  bad.     The  fugitation  can  have  no  effect  in 
supplying  the  defect  of  evidence,  since  the  pannel's  non- 
appearance might  have  proceeded  from  many  causes,  and 
is  no  proof  of  his  guilt  of  the  charge  on  which  he  was 
cited.    The  aggravation  of  habite  and  repute,  as  recog- 
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DJied  in  oar  law,  is  sufficiently  hard  on  an  acensed  party.  No.  le. 
ud  I  do  not  think  that  it  ought  to  be  strained.  Heroo, 

Perth, 

A        '1    Off 

The  Jury  found  the  pannel  guilty  as  libelled,  with  the     f^^ 

exception  of  the  aggravation  of  habite  and  repute,  which 

they  found  not  proven.  ^***^  *^ 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Dundee,  and  kept  to 
hard  labour,  for  the  period  of  fifteen  calendar  months. 


SOUTH  CIRCUIT. 

Spring  1888. 


DUMFRIES. 


Jwilge — Thb  Lord  Justicb-Clebk.  April  23 

1838. 

Hbb  Majesty's  Advocate — Innes 

AGAINST 

Jamks  Wilsoh  and  John  Maddan — Irving. 

Aggiayation  of  Habite  and  Rbfutb« — The  aggravation  of  being 
baiyite  and  repute  a  thief  found  proven  against  a  pannel  tried  in  April 
for  a  theft  committed  in  October  preceding,  on  the  evidence  of  police 
officers  that  he  had  borne  that  character  for  18  months  or  two  years, 
although  he  had  been  in  jail  ever  since  the  commission  of  the  crime, 
3od  it  was  proved  in  exculpation,  that  within  nine  months  before 
be  committed  it,  he  had  worked  regularly  at  his  trade. 

Jambs  Wilson  and  John  Maddan  were  charged  with  no.  17. 

Theft,  aggravated  by  their  being  habite  and  repute  thieves,  wM»n 
and  having  been  previously  convicted  of  Theft.     They     •"** 

pleaded  not  guilty,  and  a  proof  was  led.  Maddan. 
The  evidence  was  quite  conclusive  as  to  the  principal  — TT" 
Aarge  and  the  previous  convictions.     The  pannel,  Wil- 
son, was  also  proved  to  have  been  habite  and  repute  a  thief. 
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No.  17.       Two  police  officers  were  examined  in  regard  to  the  pan 

wn'wn  °^^  Maddan's  guilt  of  this  aggravation.     One  of  their 

fi^d     swore  that  he  had  been  habite  and  repute  a  thief  for  tw( 

John  * 

Maddan,  years,  the  other  that  he  had  borne  that  character  foi 
April's^'  eighteen  months.     Both  deponed,  that  during  the  period 
^^^'    to  which  their  evidence  referred,  he  had  apparently  no 
Theft,  &c.  other  means  of  livelihood  than  thieving.     It  was  proved 
for  the  pannel,  in  exculpation,  that  he  had  been  appren- 
tice to  a  joiner  some  years  ago,  and  that  he  had  worked  re- 
gularly in  that  employment  for  three  months  previous  to 
the  beginning  of  April  1837*     The  theft  with  which  he 
was  charged  was  committed  on  the  14th  of  October. 

Innes,  for  the  prosecution,  argued, — The  pannel  is 
proved  to  have  been  habite  and  repute  a  thief  for  nearly 
thirteen  months. 

Irving,  for  the  pannel,  answered — The  period  during 
which  that  character  has  attached  to  him,  must  be  count- 
ed from  the  time  when  the  offence  was  committed,  and 
not  from  the  date  of  the  trial.  From  the  beginning  of 
April,  when  he  left  his  work,  to  the  14th  of  October, 
when  the  theft  was  committed,  is  only  six  months  and  a 
half.  (Jean  Dickson  or  Benton,  High  Court,  July  11 
1886.     Swinton,  Vol.  I.  p.  245.) 

The  Lord  Justice-Clerk  expressed  an  opinion  that 
the  aggravation  of  habite  and  repute  had  been  sufficiently 
proved,  and  the  Jury,  under  his  Lordship's  direction, 
found  the  pannels  guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


Stabbing. 
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Hbb  Majesty's  Advocate — Innu 

AGAINST 

Jambs  Ibvino — Logan. 

iaSACLT^ — Exculpatory  Evidence. — Itis  competent  for  the  pannel 
to  lead  evidence  of  the  passionate  disposition  of  the  party  assaulted, 
haTing  given  notice  in  hb  defences  of  his  intention  to  do  so ;  but  he 
ooDOt  prove  specific  acts  of  violence  committed  by  him. 

James  Irving  was  charged  with  Cutting  and  Stabbing,   Na  is. 
laid  alternatively  under  the  statute  10  Geo.  IV.  c.  38,  ^   ii^g, 
2,  and  at  common  law.    The  party  on  whom  the  assault  ^^^^ 
was  charged   to   have   been   committed   was   Theodore    1838. 
Blaikie,  a  blind  fidler.  "cuttin 

The  pannel  pleaded  not  guilty,  and  the  following  De-  ^^^^.^ 
fences  were  lodged  for  him  : — 

^  The  pannel  admits  having  inflicted  a  cut  with  a  knife  on  Theodore 
^  Blaikie,  as  set  forth  in  the  Indictment,  but  avers  that  he  did  so  in 
"  order  that  he  might  liberate  himself  from  the  grasp  of  the  said  Theo- 
'■'  dore  Blaikie«  by  which  he  was  in  danger  of  being  strangled.  The 
''  pannel  farther  avers  that  the  said  Theodore  Blaikie  b  of  a  fierce  and 
^  violent  disposition,  or  at  least  that  he  is  subject  to  strong  gusts  of 
^  passion  ;  and  the  pannel  ofiers  to  prove,  by  competent  evidence,  that 
**  on  various  occasions,  and  while  under  their  influence,  he  endeavoured 
"^  to  strangle  varions  persons,  and  was  prevented  from  doing  so  only 
^  by  the  forcible  interference  of  third  parties." 

On  these  Defences  being  read. 

The  Lord  Justice-Clerk  observed,  that  proof  of 
individual  acts  of  violence  by  Blaikie  was  clearly  in- 
competent; but  he  would  certainly  allow  it  to  be  proved 
that  he  was  a  passionate  man.^ 

Blaikie's  sister,  who  was  the  first  witness  for  the  prose- 
cution, was  accordingly  interrogated  on  this  point,  and 

^  See  Alison,  Vol.  II.  p.  533,  where  the  competency  of  such  an  in- 
vestigation  as  was  here  allowed,  is  stated  as  a  point  not  at  that  time 
fiilly  established. 
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No.  18.   stated,  that  her  brother  was  very  passionate  when  tipsy, 
irring,   but  that,  ou  the  occasion  referred  to,  he  was  perfectly 

Dumrriet,  „^i--_ 
April  23    SOOer. 

^^^-        After  her  examination,  and  that  of  Blailde  himself,  the 


Catting  pannel,  by  the  advice  of  his  counsel,  pleaded  guilty  to  the 
stabbiD     ^^'^^""ou  law  charge. 

He  was  accordingly  sentenced  to  be  imprisoned  in  the 
Jail  of  Dumfries,  and  kept  to  hard  labour,  for  the  period 
of  fifteen  calendar  months,  and  farther  ordained  to  find 
caution  to  keep  the  peace  for  five  years,  under  a  penalty 
of  300  merks,  failing  which,  to  be  imprisoned  for  an  addi- 
tional period  of  three  months. 


AYR. 

April  27 
1838. 

Jttdge. — LoBD  Meajdowbank. 
Heb  Majesty's  Advocate — Innes 

AGAINST 

David  AiiSzaiidee — CroMtfunL 

Evidence. — Witness. — A  party  on  whom  an  Assault  was  ofaarged  to 
tave  been  committed,  having  denied  on  his  examination,  that  he  re- 
ceived any  injury  from  the  pannel, — held  competent  to  examine  a  sub- 
sequent witness,  in  regard  to  a  charge  made  by  that  party  against 
him  de  reeentif  not  with  a  view  of  contradicting  the  evidence  of  the 
first  witness,  but  as  relative  to  a  direct  accusation  of  guilt,  made  in 
the  pannel's  presence,  and  to  himself. 

No.  19.  David  Alexander  was  charged  with  Cutting  and 
Aiw^der.  Stabbing,  laid  alternatively  under  the  Statute  10th  Geo. 
; — IV.  c.  88,  §  2,  and  at  common  law.     He  pleaded  not 

^°i^  guilty,  and  a  proof  was  led. 

Stabbing. 
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John  Howie,  the  panners  uncle,  on  whom  the  assault  No.  19. 
was  charged  to  have  been  committed,  was  the  first  wit-Akxander, 
uess  examined.    He  admitted  having  had  a  scratch  on  his  Apn727 
throat,  but  said  he  did  not  know  how  he  got  it,  and  de-    ^^^ 
nied  positively  that  it  was  inflicted  by  the  pannel.  cutting 

Innes,  for  the  prosecution,  proposed  to  ask  a  subse-  g^^|f{Q^, 
quent  witness,  whether  Howie  had,  in  his  presence,  very 
shortly  after  the  affair  took  place,  accused  the  pannel  of 
having  cut  his  (Howie's)  throat  with  a  razor. 

Craufurd,  for  the  pannel,  objected  to  the  question,  on 
the  ground  that  it  is  incompetent  to  contradict  what  a 
witness  has  sworn  in  Court,  by  proof  of  his  having  made 
a  different  statement  when  not  on  oath. 

Lord  Meadowbank  held  that  the  question  was  com- 
petent, not  with  a  view  of  contradicting  the  evidence  of 
Howie,  but  as  relating  to  a  direct  accusation  of  guilt 
made  against  the  pannel  personally.  By  allowing  that 
accusation  to  pass  unchallenged,  he,  in  effect,  adopted  the 
words  as  his  own.  The  whole  particulars  of  the  conver- 
sation, therefore,  stand  in  some  degree  in  the  same  situa- 
tion as  a  confession  by  the  pannel,  and  are,  undoubtedly, 
a  part  of  the  res  gesta. 

The  proof  having  been  concluded,  the  Jury,  by  a  ma- 
jority, found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Jail  of  A3rr,  and  kept  to  hard  la- 
boar,  for  the  period  of  twelve  calender  months. 
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WEST  CIRCUIT. 


Spring  1838. 


April  23  INVERARY. 

1838. 


Judge, — Lord  Medwyn. 
Her  Majesty's  Advocate — HandyMe 


AGAINST 


Hugh  Leitch— /Vc^c/i^r. 


Rape. — Exculpatoay  Evidence. — A  pannel  charged  with  rape,  or 
assault  with  intent  to  ravish,  having  averred,  that  the  woman  on 
whose  person  the  offence  was  said  to  have  been  committed,  had 
de  recenti  afterwards  been  found  in  bed  with  another  man, — proof 
of  this  averment  allowed,  as  bearing  on  the  quality  of  the  assault,  and 
the  extent  of  the  injury  said  to  have  been  inflicted,  but  evidence  of 
her  alleged  immoral  character,  subsequent  to  that  time,  found  incom- 
petent. 

No.  20.    Hugh  Leitch  was  charged  alternatively  with  Bape,  or 
Lei"ch.   Assault  with  intent  to  Ravish.     He  pleaded  not  guilty, 

and  special  Defences  were  lodged,  offering  to  prove  that 

'^'  Elizabeth  M'Lachlan,  on  whose  person  the  offence  was 
said  to  have  been  committed,  was  at  that  time,  and  still 
continued  to  be,  a  person  of  loose  and  immoral  character, 
and  that  de  recenti  after  the  alleged  injury,  and  on  the 
same  evening,  she  had  been  found  in  bed  with  another 
man. 

Handyside,  for  the  prosecution,  objected  to  any  evi- 
dence being  led  regarding  the  character  or  conduct  of 
the  woman  subsequent  to  the  offence  charged. 

Fletcher,  for  the  pannel,  argued, — that  proof  of  the 
averments  contained  in  the  Defences  ought  to  be  allowed, 
^s  showing — ^not  only  the  loose  and  immoral  character  of 
the  woman,  both  before  the  alleged  offence,  and  down  io 
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the  present  time, — but  also  the  extent  of  the  injury  said  to    No.  20. 
have  been  inflicted  on  her  person.  LeUch, 

Lord  Medwyn  allowed  the  proof  only  in  respect  of  Apr'm 
its  bearing  upon  the  quality  of  the  assault,  and  the  ex-     *®^- 
tent  of  the  injury  said  to  have  been  inflicted  upon  the    ^ 
voman,  but  refused  to  allow  evidence  of  her  alleged  im- 
moral character  subsequent  to  that  time. 

The  proof  having  been  concluded,  and  the  averment  in 
r^ard  to  the  circumstances  in  which  M^Lachlan  was 
found  on  the  evening  of  the  day  libelled  clearly  esta- 
blished,— 

Handyside,  for  the  prosecution,  departed  from  the 
charge  of  Rape. 

The  Jury  found  the  charge  of  Assault  with  intent  to 
Ravish  proven,  and  the  charge  of  Rape  not  proven ;  and  in 
all  the  circumstances  of  the  case,  recommended  the  pan- 
nel  to  the  leniency  of  the  Court. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  jail  of  Inverary,  for  the  period  of 
twelve  calendar  months. 


GLASGOW. 
Judges — Lords  Mackenzib  and  Medwyn.  *  ^^.1  ^ 

1838. 

Her  Majesty's  Advocate — Handyside 

AGAINST 

Elizabeth  Jeffray. — Craufurd. 

Murder. Witness. — 1.  A  pannel  convicted,  on  circumstantial  evi- 
dence, of  a  double  murder. 

i  It  IS  incompetent  to  examine  a  medical  witness  who  has  been  in  Court 
during  the  previous  part  of  the  trial,  in  regard  to  facts  connected 
with  the  case,  wholly  apart  from  his  medical  opinion. 

VOL.  II.  I 
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No.  21.   Elizabeth  Nicklson  or  Shafto,  or  Jeffray,  was 
Jeffray,  charged  with  Murder, 

Glasgow  f 

^iSsf^       In  so  far  as,  (1,)  on  the  4th  of  October  1837,  within  the  house  or 

^ room  situated  in  the  village  of  Carluke,  and  shire  of  Lanark,  then 

Murder,    occupied  or  possessed  by  Ann  Newal  or  Carl,  residing  there,  widow 
of  the   late    Peter    Carl,   weaver    in    Carluke,    the    said    EUssabeth 
Nicklson  or  Shafto  or  Jeffray,  did  wickedly  and  feloniously  administer 
to  the  said  Ann  Newal  or  Carl  a  quantity  of  arsenic,  which  she  had 
mixed  up  with  meal  and  water,  and  whisky,  or  some  other  similar  in- 
gredients  to  the  Prosecutor  unknown,  and  by  falsely  representing  to 
the  said  Ann  Newal  or  Carl>  and  to  Walter  Cullens,  then  residing  with 
her,  or  to  one  or  other  of  them,  that  the  mixture  was  innocent,  or  that 
it  was  a  medicine  intended  for  her  benefit,  or  by  some  other  false  repre- 
sentation to  the  Prosecutor  unknown,  did  induce  the  said  Ann  Newal 
or  Carl  to  swallow  the  said  mixture,  or  part  thereof,  which  she  the  said 
Elizabeth  Nicklson  or  Shafto  or  Jefiray,  handed  to  her  herself,  or  gave 
to  the  said  Walter  CuUens  to  be  handed  by  him  to  her,  and  the  said 
Ann  Newall  or  Carl  having  drunk  thereof,  thereafter  became  violently 
ill,  and  died  next  day,  in  consequence  of  having  swallowed  the  said 
mixture,   or  part  thereof,  and  was  thus  wilfully  poisoned  and  mur- 
dered by  the  said  Elizabeth  Nicklson  or  Shafto  or  Jeffray  :   As  also, 
(2),  upon  the  28th  of  October  1837,  and  within  the  bouse  in  Car- 
luke aforesaid,  then    occupied    by  her   the   said  Elizabeth   Nicklson 
or  Shafto  or  Jeffray,  she  the  said  Elizabeth  Nicklson  or  Shaflo  or 
Jeffray,  did,  wickedly  and  feloniously,    administer   to  Hugh  Munro, 
then  labourer  or  miner  at  Carluke  aforesaid,  and  then  lodging  with  her, 
a  quantity  of  arsenic,  which  she  had  mixed  up  with  porridge,  prepared 
by  her  for  his  eating,  and  the  said  Hugh  Munro  having  partaken  of 
the  said  porridge,  thereafter  became  violently  ill,  and  continued  so  dur- 
ing the  whole  of  the  two  following  days  :  And  the  said  Elizabeth  Nickl- 
son or  Shafto  or  Jeffray  did  again,  on  the  dOth  of  October  1837,  &c. 
and  place  last  libelled,  wickedly  and  feloniously  administer  to  the  said 
Hugh  Munro  a  quantity  of  arsenic,  which  she  had  mixed  up  with  rhu- 
barb, or  some  other  ingredients  to  the  Prosecutor  unknown,  and  by 
falsely  representing  to  the  saiid  Hugh  Munro  that  the  mixture  was  inno- 
cent, or  that  it  was  a  medicine  intended  for  his  benefit,  or  by  some 
other  false  representation  to  the  Prosecutor  unknown,  did  induce  tiie  said 
Hugh  Munto  to  swallow  the  said  mixture,  or  part  thereof,  and  the  said 
Hugh  Munro  thereafter  became  more  violently  ill,  and  died  early  in 
the  morning  of  the  following  day,  on  or  about  the  31st  day  of  October 
1837,  and  the  said  Hugh  Munro  was  thus  poisoned  and  murdered  by 
her,  and  died  in  consequence  of  the  said  poison  so  administered  by  h^r 
to  him,  on  both  or  one  or  other  of  the  foresaid  occasions. 

The  pannel  pleaded  not  guilty. 


AND  CIRCUIT  COURTS  OF  JUSTICIARV.  115 

It  was  proved  that  Mrs.  Carl  came  to  reside  in  the  room  adjoining    No.  21. 
that  occupied  by  the  pannel  and  her  husband,  at  Whitsunday  1837.  ^j^^^ 
She  was  an  old  woman,  and  the  pannel  was  generally  very  kind  to  her.  Glasgow,, 
On  the  4th  of  October  Mrs.  Carl  was  confined  to  bed  by  illness,  when  ^P^^^  ^^ 

1838 

the  pannel  took  occasion  to  send  her  nephew,  who  was  in  attendance ' 

60  her,  out  of  the  honse^  and  in  bis  absence  prepared  a  liquid  In  a  bowl,  Murder. 
which  the  boy  afterwards  saw  her  administer  to  his  aunt.  He  stated 
that  he  had,  by  the  pannel's  permission,  tasted  the  contents  of  the  bowl, 
and  had  afterwards  vomited  several  times.  Mrs.  Carl,  soon  after 
Miking  the  liquid,  was  seized  with  violent  vomiting,  and  died  in  great 
jMin  the  following  day.  The  pannel  inaisted  on  her  being  buried  the 
same  day  on  which  she  died. 

Hugh  Munro  was  a  lodger  in  the  panneUs  house,  earning  his  liveli- 
bood  as  a  day  labourer.  On  the  evening  of  Friday  the  28th  of  Octo- 
ber, when  he  was  in  perfect  health,  he  partook  of  some  porridge 
prepaid  by  the  pannel,  and  was  soon  afterwards  attacked  with  violent 
pain  and  vomiting.  His  illness  continued  all  Saturday  and  8ond&y. 
On  tha  latter  day  the  pannel  gave  him  a  powder,  which  ahe  represented 
IS  rhubarb — after  taking  which  he  became  worse,  and  died  on  Monday 
tbeSlst,  with  every  symptom  of  having  been  poisoned. 

The  pannel,  seireral  times  during  his  illness,  was  urged  to  send  for  a 
doctor,  bat  obj^nted  to  doing  so ;  although  it  appeared  that  a  medical 
man  had  at  last  been  brought  by  her  desire,  who  prescribed  a  rhubarb 
powder,  which  he  gave  to  the  pannel  to  administer.  She  had  also,  both 
in  the  case  of  Munro  and  of  Mrs.  Carl,  refused  either  to  go  into  the 
room  in  which  they  were,  while  they  were  dying,  or  to  look  at  the 
bodies  after  death.  Munro,  as  well  as  Mrs.  CaH,  was  buried,  by  her 
desire,  the  same  day  on  which  he  died.  Suspicions  having  afterwards 
triseo  as  to  the  cause  of  death,  the  bodies  were  exhumed^  one  on  the 
4th,  and  the  other  on  the  6th  of  November,  when  such  a  quantity  of 
arsenic  was  found  in  the  stomachs  of  both,  as  to  leave  no  doubt  on  the 
miada  of  the  medical  witnesses  that  they  had  died  by  poison.  The 
pannel  was  proved  to  have  purchased  arsenic  on  two  occasions,  under 
pretence  of  destroying  rats,  though  there  was  no  evidence  of  her  hav- 
iag  ever  used  it  for  that  purpose,  and  no  sufficient  proof  of  there  being 
any  rats  in  the  house. 

No  attempt  was  made,  on  the  part  of  the  prosecution,  to  attribute  to 
the  pannel  any  motive  for  poisoning  Mrs.  Carl, — ^unless  her  object  was 
to  try  the  strength  of  the  potion  to  be  afterwards  employed  against  her 
other  victim.  It  appeared  that  she  had  in  her  possession  L.5,  belong- 
ing to  Munro,  which  she  had  stated  to  him  her  inability  to  pay,  shortly 
before  his  death.  This  sum  she  since  alleged  she  had  restored  to  him, 
and  that  he  had  sent  it  to  his  brother  in  the  Island  of  Skye.  The 
brother  was  examined,  to  prove  that  he  never  received  it ;  and  from  all 
the  evidence  it  appeared,  that  the  story  of  its  having  been  paid  was 
bise. 
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No.  21.  One  of  the  statements  relied  on  by  the  pannel  in  her  defence  was^ 
Eli^beth  ^y^^^  during  Munro*s  illness  she  had  sent  twice  for  a  medical  gentleman, 
Glasgow,  Dr.  Rankine.  The  servant  of  that  gentleman  having  stated  that  no 
^18H8^  such  message  had  come  for  him,  while  she  was  in  the  house,  and  that 

she  was  never  out  except  when  her  master  was  in,  and  Dr.  Rankine 
Murder,    being  afterwards  under  examination,  as  to  the  opinion  which  he  had 

formed,  after  hearing  the  evidence,  regarding  the  cause  of  the  deaths 

of  Mrs.  Carl  and  Munro, — 

Hand YSIDE,  for  the  prosecution,  proposed  to  ask  him, 
whether  he  had  been  sent  for  by  the  pannel  on  the  Sun- 
day, as  she  alleged. 

Craufurd,  for  the  pannel,  objected, — that  it  was  in- 
competent to  examine,  on  facts  apart  from  his  medical 
opinion,  a  witness  who  had  been  in  Court  during  the 
previous  part  of  the  trial. 

The  objection  was  sustained,  and  the  question  found 
incompetent. 

The  proof  having  been  concluded,  the  counsel  on  both 
sides  addressed  the  Jury,  and  Lord  Mackenzie  summed 
up  the  evidence  at  great  length. 

The  Jury,  by  a  majority,  found  the  pannel  guilty  as 
libelled,  but  unanimously  recommended  her  to  mercy. 

.  In  respect  of  which  verdict  of  Assize,  she  was  sentenced 
to  be  executed  at  Glasgow  on  the  21st  of  May.' 


^  This  sentence  was  carried  into  effect,  the  circumstances  of  the  case 
not  being  considered  such  as  to  warrant  any  regard  being  paid  to  the 
recommendation  of  the  Jury. 
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HIGH  COURT. 


Present,  May  8 

1838. 

The  Lord  Justice- Clerk, 

LoBDS  Mbdwtn,  Cockburn. 

Her  Majesty's  Advocate — Innes — Davidson 

AGAINST 

Robert  Meldrum  and  Catharine  Reid — SwirUon. 

Falsehood,  Fraud,  and  Wilful  Imposition The  obtaining  credit 

for  a  pair  of  shoes,  under  the  false  representations  by  the  pannel  that 
he  was  a  workman  in  the  Lochrin  distillery^  and  entitled  to  a  pension 
as  a  discharged  soldier,  found  to  constitute  a  relevant  charge  of  False- 
hood, Fraud,  and  Wilful  Imposition. 

fioBERT  Meldrum  was  charged  with  two  acts  of  For-    No.  22. 

gery,  and  two  of  Falsehood,  Fraud,  and  Wilful  Impo-  Meidmm 

sition;  and  Catharine  Reid  with  one  act  of  Forgery  caOiMine 

and  uttering  a  forged  letter.  ^»^- 

One  of  the  charges  of  Falsehood,  Fraud,  and  Wilful  FaUehood 
Imposition  against  the  pannel  Meldrum  was,  that  F»a<i,  &i 

'<0n  the  8th   of  January   1838,   &c.,   within   the  shop  in  South 
*'  College    Street,    Edinburgh,  then  and  now  or  lately   occupied  by 
"*  Edward  Dawes,   shoemaker,   you   the   said   Robert   Meldrum,  did 
"^  wickedly,  falsely,  and   fraudulently  represent   to  the  said  Edward 
"^  Dawes  that  you  were  then  employed  as  a  workman  at  the  Loch- 
*"  no  distillery ;  that  you  were  then  entitled  to,  and  in  the  receipt  of, 
"*  a  pension  as  a  discharged  soldier ;  and  that  you  were  entitled  to 
*'and  would  receive  payment  of  said  pension  at  the  then  next  day  ap- 
"*  pointed  for  the  payment  of  such  pensions ;  although  the  truth  was, 
''that  you   were   not  then   employed,  or  about  to   be  employed,  at 
^the  Lochrin  distillery,  and  that  you  were  not  then  entitled  to  or 
"  about  to  receive  any  such  pension :  and  you  did,  by  means  of  the 
''foresaid  fabe  and  fraudulent   representations,  or   the   like,   induce 
"  the  said  Edward  Dawes  to  sell  and  deliver  to  you  a  pair  of  shoes 
""  on  credit,  and  3'ou  did  fail  to  pay  the  price  of  the  said  shoes,  and 
"  did  thus  defraud  the  said  Edward  Dawes  of  the  said  pair  of  shoes, 
*'  the  property,  or  in  the  lawful  possession  of  the  said  Edward  Dawes/' 
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No.^.       SwiNTON,  for  the  pannel,  objected  to  the  relevancy  of 
Aieidrum  thls  chargc  in  the  Indictment,  that  there  was  no  such 
Catharine  assuoiption  of  a  falsc  character  for  the  purpose  of  obtaiu- 
M^y^8    ^^S  credit,  as  had  been  held  necessary  in  all  the  adjudged 
1838.    cases  of  falsehood,  fraud,  and  wilful  imposition,  (Alison, 
Faiaebood  ^^^*  ^'  P'  362),  and  that  the  failure  to  pay  the  price  of 
Fraud,  &c.  t^e  shocs  was  Stated  as  the  essence  of  the  crime. 
The  Court  repelled  the  objection. 
The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 
In  regard  to  this  charge,  the  witness  Dawes  was  examined 
particularly,  as  to  whether  he  was  induced  to  give  the 
pannel  credit  for  the  shoes,  solely  in  consequence  of  his 
representations  as  to  his  employment  and  expected  pen- 
sion, and  deponed  in  the  affirmative. 

The  Jury  found  the  pannel  Meldrum  guilty  as  libelled, 
with  the  exception  of  the  crime  of  Forgery ;  and  found  the 
libel  against  the  pannel  Reid  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  Catha- 
rine Reid  was  assoilzied  simpliciter^  and  dismissed  from 
the  bar ;  and  the  pannel  Robert  Meldrum  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Edinburgh,  for  the 
period  of  eighteen  calendar  months. 


Mav  21  Present, 

1938. 

The  Lord  Justice-Geneeal — Thb  Lord  Justice- Clerk. 

Lords  Meadowbank,  Mackenzie,  Moncreiff,  Medwy\, 

cockburn. 

Her  Majesty's  Advocate — Innes 


AGAINST 

Hugh  Climie — Mure, 

Theft — Breach  of  Trust  and  Embezzlement. — A  pannel  being 
charged  with  having,  while  a  servant  in  the  employment  of  ^  com- 
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paBj,  received,  from  one  of  the  partoers,  the  sum  of  LJ7  ster* 
liog,  or  thereby,  in  notes  and  silver  money,  for  the  special  pmr* 
pose  of  paying  L.9  to  one  individual,  and  L.8,  being  the  balance 
ofsaidsumof  L.I7,  to  another,  and  having  appropriated  it — this 
foQod  not  lo  be  a  relevant  diarge  of  theft,  principally  on  the  ground 
that  it  was  not  aet  forth  that  the  money  was  to  be  delivered  by  him 
in  forma  specifica. 

Hugh  Cjlimie  was  indicted  to  stand  his  trial  at  the  Ayr  No.  23. 
Circuity  for  the  crime  of  ^  Theft,  especially  when  com*  ^|^j^ 
"*  mitted  by  a  servant  on  the  property  of  his  master."  ^^^^ 


In  so  FAB  AS,  on  the  6th  of  March  1838,  &c.  the  said  Hugh  Climie     Theft. 
being  then  a  servant  in  the  employment  of  the  Company  carrying  on 
business  under  the  firm  of  William  Hillhouse  and  Company,  fleshers 
io  Kilmarnock,  and  having  been  intrusted  with,  and  received  from 
William  Gray»  flesher  in  Kilmarnock,  and  one  of  the  partners  of  the 
said  Company,  for,  and  on  account  of  the  said  William  Hillhouse  and 
Company,  the  sum  of  L.17  sterling  or  thereby,  in  bank  or  bankers 
Dotes  and  silver  money,  for  the  special  purpose  of  paying  L.9  to  Wil- 
liam Maason,  fiirmer  at  Whiteletts,  &c.  and  of  paying  L.8,  being  the 
biUneeofsaidaum  of  L.I7  sterling,  to  James  Paterson,  farmer  at  Shaw- 
iuU,  Ac  the  said  Hugh  Climie  did,  time  aforesaid,  in  or  near  Kilmar* 
Dock,  or  at  some  other  place  to  the  prosecutor  unknown,  wickedly  aud 
feloniously  appropriate  to  his  own  uses  and  purposes,  and  did  wickedly 
and  feloniously  steal  and  theftuously  away  take  the  foresaid  sum  of 
L17  sterling,  the  property,  or  in  the  lawful  possession  of  the  said  Wil- 
liam Hillhouse  and  Company,  or  of  the  said  William  Gray. 

Mu&£,  for  the  pannel,  objected  to  the  relevancy  of  the 
iDdictment,  on  the  ground  that  the  species  Jhcti  libelled 
constituted  breach  of  trust,  not  theft. 

Lord  Meadowbank  certified  the  case  to  the  High 
Court  of  Justiciary.     It  came  to  be  advised  this  day. 

Mure,  for  the  pannel,  argued, — If  the  words,  **  and 
**  did  wickedly  and  feloniously  steal  and  theftuously  away 
''  take,"  were  struck  out  of  the  Indictment,  it  would  contain 
a  relevant  chargeof  breach  of  trust.  The  termsof  thecharge 
are,  that  the  pannel  '*  having  been  intrusted  with^  and  re- 
"  ceived  from  William  Gray,"  iicfor^  and  on  account  qf 
the  Campanyt  a  certain  sum,  did  '^  wickedly  and  feloni- 
''ously  appropriate  it  to  his  own  uses  and  purposes/' 
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No.  23.  A  trust  is  implied  in  the  very  nature  of  the  transaction. 
ciimfe,  The  pannel  was  "  intrusted  with  money,  not  sealed  up, 
^isss!^  "  ^^^  open"  (Alison,  vol.  i.  p.  358.)     The  money  was  not 

given  to  him  to  be  delivered  in  forma  specifica.     He  was 

There  ^^^  bound  to  deliver  nine  particular  notes  to  Manson,  and 
eight  others  to  Paterson.  Suppose  that  he  had  employed 
the  money  in  paying  accounts  of  his  own,  and  on  the  fol- 
lowing day  had  procured  money  of  his  own  to  pay  Man- 
son  and  Paterson,  but  that  his  master  meanwhile  bad 
taken  alarm  and  caused  him  to  be  apprehended,  he  could 
not  in  these  circumstances  have  been  charged  with  theft. 
Neither  would  his  crime  have  been  theft — if  he  had  paid 
one  of  his  master's  creditors  with  notes  of  his  own,  some 
of  which  afterwards  turned  out  to  be  forged, — or  if  he  had 
himself  owed  Manson  L.2,  and  had  discharged  that  debt, 
paying  only  L.7  of  his  master's.  The  distinction  is  drawn 
by  Mr.  Alison  (vol.  i.  p.  358)  between  money  when  de- 
livered open,  and  when  contained  in  a  sealed  packet. 
And  his  doctrine  is  illustrated  by  the  cases  to  which  he 
refers,  William  Todd,  (Glasgow,  April  1825)  George 
Leslie,  Charles  Learmonth,  (April  1826)  Donald  Came- 
ron, (Perth,  Autumn  1827.)  In  recent  practice,  cases  like 
the  present  have  always  been  charged  as  breach  of  trust 
and  embezzlement.  Thus,  Daniel  Pratley  (Glasgow, 
September  14  1836)  pleaded  guilty  of  that  crime,  under 
an  Indictment,  which  charged  him  with  having,  while  a 
waiter  in  the  Old  Royal  Hotel,  embezzled  the  sum  of 
L.40  in  bank  notes  intrusted  to  him  by  a  traveller,  for 
the  purpose  of  being  exchanged  for  his  behoof  for  one  note 
of  that  value,  and  was  sentenced  by  the  Lord  Justice-Clerk 
and  Lord  Meadowbank  to  nine  months  imprisonment. 
A  similar  charge  was  found  relevant  by  the  Lord  Jus- 
tice-Clerk, Lord  Gillies,  and  Lord  MoncreiiF,  against 
William  Robert  Young,  (High  Court,  June  5,  1837)  who 
being  a  clerk  in  the  employment  of  a  Company,  and  hav- 
ing received  from  one  of  the  partners  a  draft  for  L.40  to 
be  cashed,  "  with  special  instructions  to  deliver  the  said 
"  sum  to  him,"  drew  the  money  from  the  bank  and  ap- 
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propriated  it.  And  sentence  of  fiigitation  was  passed  No.  2S. 
against  James  Emslie,  (Aberdeen,  September  1837)  who  cil^ie, 
failed  to  appear  on  an  Indictment  for  the  same  crime,   ^^^ 

committed  under  similar  circumstances.     Another  point 

which  is  worthy  of  remark  is,  that  the  money  was  law-  '^^^^ 
fully  in  the  possession  of  the  pannel.  In  the  opinions 
delivered  in  the  late  case  of  John  Smith,  March  12, 1838, 
(ante^  p.  50),  a  distinction  was  taken  by  some  of  the 
Court,  founded  on  the  point  whether  or  not  the  first  pos- 
session of  the  property  grew  out  of  the  pannel's  own  act. 
And  the  circumstance  of  the  articles  appropriated  being 
in  the  lawful  possession  of  the  accused,  seems  to  have  in- 
fluenced the  Lord  Justice-Clerk  in  the  case  of  David 
Walker  (Stirling,  September  8,  1836),  in  laying  it  down 
that  *'  the  facts  detailed  in  evidence  amounted  to  breach 
''  of  trust,  the  crime  libelled,  and  not  to  the  totally  dif- 
"  ferent  crime  of  theft."  (Swinton,  vol.  i.  p.  296). 
The  present  Indictment  charges  the  crime  as  being  ag- 
gravated by  being  "  committed  by  a  servant  on  the  pro- 
"  perty  of  his  master."  But  the  species  facti  are  very 
different  from  those  which  occur  in  cases  in  which  such  an 
aggravation  is  usually  charged, — as,  for  instance,  the  case 
of  a  butler  stealing  his  master's  plate,  his  previous  posses- 
sion of  which  is  constructive^  not  actual^  as  here.  The  case 
of  Duncan  M'Intosh  (February  2,  1835),  which  at  first 
sight  appears  an  authority  against  the  pannel  in  this  case, 
seems  to  have  been  decided  on  the  specialty  that  the 
money  was  to  be  delivered  in  forma  specifica.  (Appen- 
dix to  Shaw  and  Dunlop's  Reports,  vol.  xiii.  p.  1168). 

Innes,  for  the  prosecution,  answered, — In  regard  to 
the  objection  founded  on  the  terms  of  the  Indictment,  the 
words  **  for  and  on  account  of  the  said  William  Hill- 
"  house  and  Company,"  apply  to  the  act  of  Gray,  not  to 
that  of  the  pannel.  No  case  has  been  cited,  in  which  it 
has  been  found,  that  an  Indictment  for  Theft,  in  circum- 
stances similar  to  those  charged,  is  not  relevant.  The 
cases  referred  to  only  prove  that  such  a  charge  may  be 
competently  laid  as  breach  of  trust.     But  a  person  in- 
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No.  23.  trusted  may  commit  a  theft.  Many  cases  may  be  rele- 
cilmie,  vantly  charged,  either  as  theft»  or  as  breach  of  trust,  or  as 
^^iss^]  both.     And  although  the  species  Jacti  may  amount  to  the 

higher  crime,  it  must  always  be  competent  to  the  prose- 

'^^'  cutor  to  indite  for  the  lesser  offence.  The  cases  of  a  but- 
ler embezzling  his  master's  plate,  or  of  a  person  hiring  a 
horse  and  subsequently  appropriating  it,  are  of  every  day 
occurrence  as  cases  of  theft.  Yet  it  cannot  be  disputed 
that  they  might  be  charged  under  the  namen  Juris  of 
breach  of  trust  only.  Mr.  Alison  (vol.  i.  p.  252)  in- 
stances a  variety  of  cases,  in  vrhich  the  abstraction  of 
goods  by  a  person  intrusted  with  them  "  for  a  special  and 
particular  purpose,  independent  of  any  transfer  of  pro- 
perty, as  to  be  conveyed  to  a  particular  place»  or  sub- 
jected to  a  particular  operation,"  is  theft,  although  with 
his  usual  caution  (p.  258)  he  recommends  that  in  such 
cases  **  the  Indictment  should  be  laid  alternatively  for 
**  theft  or  breach  of  trust."  But  since  the  publication  of 
his  work  this  point  has  often  been  before  the  Court,  and 
it  was  finally  settled  in  the  case  of  Duncan  Mcintosh 
(February  S,  1835),  which  was  pleaded  before  a  full 
bench  on  a  certification  from  the  Glasgow  Circuit.  The 
species  facti  in  that  case  were,  that  the  pannel  having, 
in  the  course  of  his  employment  as  porter  to  a  steam-boat 
company,  received  from  the  captain  of  a  vessel  belonging 
to  the  company,  the  sum  of  L.12.  9s.  in  bank  notes  and 
silver,  for  the  special  purpose  of  being  delivered  to  a  cer- 
tain person,  appropriated  it.  This  was  charged  alterna- 
tively as  theft  or  breach  of  trust,  and  was,  after  a  full  ar- 
gument, decided  to  be  theft.  (Appendix  to  Shaw  and 
Dunlop,  Vol.  XIII.  p.  1168 ;  cases  of  Murray  and  Tait, 
Alison,  Vol.  I.  p.  254 ;  Stewart,  Perth,  1880 ;  Nicol 
Sheriff,  High  Court,  1893).  In  the  present  case  the  ag- 
gravation, if  relevant,  implies  that  theft  may  be  commit- 
ted by  breach  of  trust.  The  money  is  stated  to  have 
been  delivered  to  the  pannel, — ^not  to  be  accounted  for  by 
him,  but  "  for  the  special  purpose  of  paying"  L.9  to 
Manson,  and  L.8  '^  being  the  balance  of  said  sum,"  to 
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PatersoD.     Tfae  case  is  therefore  precisely  similar  to  that    No.  23 

of  David  Field,  January  22,  1888  (ante,  p.  24).  ic^e. 

Mure,  for  the  pannel,  replied, — In  the  case  of  Mcintosh,  ^j^^^ 

one  sum  was  delivered  to  the  pannel,  to  be  delivered  to  one 


iodividuaL  It  was  on  the  circumstance  of  his  having  re-  '^^^^ 
oeived  **  certain  bank  notes  and  silver,  for  the  special  pur- 
pose of  being  delivered,"  and  of  the  legal  possession  of  the 
money  remaining  with  the  owners  or  captain  of  the  vessel, 
thatthe  Advocate-depute  of  the  time  founded  his  argument. 
SoLord  Moncreiff  laid  it  down  as  the  ground  of  his  opinion ; 
"  MTherson  (the  captain),  was  in  law,  the  dominus,  and 
''  the  pannel  was  to  deliver  the  money  in  forma  gpeqficar 
And  Lord  Mackeneie*s  opinion  is  to  the  same  effect. 
(Shaw  and  Dunlop,  vol.  xiii.  p.  1 169^  But  the  pannel, 
in  this  case,  is  in  the  condition  of  MTherson.  He  was 
intrusted  with  tfae  money,  not  for  the  purpose  of  deliver-' 
ing  ike  game  to  certain  persons^-not  with  instructions  to 
pay  L.9  thereof  to  one  man,  and  the  balance  to  another — 
but  he  received  **  L.17  sterling,  or  thereby,  in  bank  or 
"  bankers  notes,  and  silver  money,  for  the  special  pur- 
"*  pose  of  paying  L.9  to  William  Manson,  and  of  paying 
"L.8,  being  the  balance  of  said  sum  of  L.17»  to  James 
"  Paterson."  There  was  therefore  no  obligation  to  de- 
liyer  the  sum  intrusted  to  him  **  in  forma  9pec{fica^ — 
and  on  that  ground  alone,  the  offence  with  which  he  is 
charged  in  appropriating  it,  is  not  the  crime  of  theft. 

The  Lord  Justice-General. — I  considered  this  In- 
dictment very  deliberately  at  home,  and  with  a  reference 
to  all  the  cases,  both  in  the  law  of  Scotland,  and  that  of 
England,  referred  to  by  Mr.  Alison,  and  I  confess,  that  out 
of  these  cases  I  cannot  form  a  consistent  opinion  on  the 
subject.  If  it  has  been  already  decided,  that  appropria- 
tion of  property  by  a  person  intrusted  with  it,  as  the  pan- 
nel in  this  case  was,  amounts  to  the  crime  of  theft,  I  have 
nothing  mcwe  to  say  on  the  subject.  But  in  general,  I  am 
very  unwilling,  that  crimes  which  are  very  different  in 
moral  turpitude,  and  individual  daring,  should  be  classed 
under  one  category.    I  expressed  that  opinion  in  the  case 
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No.  23.   of  Alston  and  Forrest,  (March  13,  1887,  Swinton,  vol.  i. 

ciimie,    p.  472),  and  it  is  an  opinion  which  I  still  entertain. 

^Ui^   A  theft  may  be  aggravated — as  the  Indictment  in  this 
-  case  states  it  to  have  been — by  being  committed  by  a 
servant  on  his  master.     If  a  servant  picks  his  master's 
pocket,  that  is  an  aggravated  species  of  theft,  because  his 
master's  pocket  ought  to  have  been  peculiarly  sacred  to 
him.     But  a  case  of  that  nature  is  very  different  from 
this.     There  was  here  no    "  conirectatio  JraudulosaJ" 
The  pannel  is  expressly  stated  in  the  Indictment  to  have 
been  intrusted  with  a  particular  sum  for  a  special  purpose, 
and,  instead  of  applying  it  to  that  purpose,  to  have  appro- 
priated it  to  his  own  use.    Now,  I  have  very  great  doubt, 
whether  we  ought  to  raise  an  offence  of  that  nature  into 
the  crime  of  theft.     It  is  worthy  of  remark  that,  beyond 
the  usual  latitude  of  three  months,  which  is  assumed  in 
stating  the  date  at  which  the  pannel  received  the  money, 
no  particular  time  is  mentioned  at  which  he  is  said  to 
have  appropriated  it.     He  might  not  have  been  able  to 
find  the  parties  to  whom  the  payments  were  to  be  made ; 
— he  might  have  lodged  the  money  in  the  bank,  with  the 
intention  of  honestly  performing  the  trust  reposed  in  him, 
and  afterwards  falling  into  difficulties,  he  might  have 
formed  and  executed  the  design  of  embezzling  it.    If  your 
Lordships  think  that  the  point  is  foreclosed  by  the  deci- 
sions you  have  given  in  other  cases,  I  have  no  desire  that 
it  should  be  opened  up.     But  the  opinion  which  I  have 
expressed  is  that  which  has  occurred  to  me  upon  the  sub- 
ject ;  and  I  will  only  add,  that  in  those  instances  in  which 
the  charge  was,  that  the  pannel  received  the  property, 
with  instructions  to  deliver  "  the  same,"    I   think  the 
case  was  different. 

The  Lord  Justice-Clerk. — Concurring,  as  I  do, 
with  your  Lordship  in  the  opinion  which  you  have  just 
expressed,  I  do  not  think  it  necessary  to  go  at  length 
into  the  grounds  of  that  opinion.  I  will  merely  state 
that  I  think  I  deliver  this  opinion  in  perfect  consis- 
tency with  the  decisions  which  I  have  already  had  oc- 
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casion  to  pronounce  in  the  other  cases  which  have  been  no.  12. 
referred  to  ;  and  I  should  regret  extremely  that  the  autho-  cuSie, 
rity  in  the  case  of  Mcintosh  should  be  departed  from,  in   ^g^^ 

regard  to  cases  in  which  the  Indictment  was  similarly 

drawn.  The  charge  here  sets  forth,  that  the  pannel  re-  Theft, 
ceived  "  the  sum  of  L.17  sterling,  or  itierehy^  in  bank  or 
'^  bankers'  notes  and  silver  money,"  of  which  L.9  was  to  be 
paid  to  one  individual,  and  L.8  to  another.  He  did  not 
receive  specific  sums,  made  up  into  specific  parcels,  for  each 
person  to  whom  pa]anent  was  to  be  made,  as  in  the  case 
of  Mcintosh,  who  was  not  entitled  to  change  one  L.12  for 
another,  but  was  bound  to  deliver  the  actual  money  which 
he  received  from  MTherson  in  forma  specifica.  In  re- 
gard to  the  case  of  Walker,  it  is  very  difiicult  to  extract 
an  opinion,  which  can  guide  a  future  decision,  from  a 
charge  to  a  Jury  proceeding  on  the  evidence  in  a  particu- 
lar case,  the  circumstances  of  which  were  qualified  by  the. 
provisions  of  the  Friendly  Society  Act. 

Lord  Mackenzie. — I  concur.  I  am  far  from  wish- 
ing to  disturb  the  decision  in  the  case  of  Mcintosh.  I  do 
not  think  that  that  decision  was  wrong,  but  taking  the 
ipeeies  JhcH  in  this  case,  as  they  are  set  forth  in  the  In- 
dictment, I  do  not  think  that  the  pannel  received  the 
money  for  the  purpose  of  delivering  it  immediately,  or  in 
forma  specifica^  to  the  persons  for  whom  it  was  intended. 
I  do  not  found  on  the  circumstance  of  its  being  set  forth, 
that  the  pannel  was  *^  intrusted"  with  the  money,  be- 
cause I  agree  with  the  public  prosecutor,  that  theft  and 
breach  of  trust  may  be  committed  at  the  same  time.  But 
the  purpose  for  which  the  pannel  is  stated  to  have  received 
the  money,  is  that  of  paying  L.9 — ^not  thereof — but  L.9  to 
one  person,  and  the  balance  of  the  sum, — not  the  remain- 
ing notes  and  silver, — but  '^  the  balance  of  the  said  sum 
"  of  L.IT"  to  another  person.  Now,  I  do  not  think  that 
in  any  case  we  have  ever  gone  the  length  of  deciding,  that 
appropriation  in  these  circumstances  amounts  to  theft.  If 
the  pannel  could  prove  that  at  the  distance  of  a  week  he 
had  paid  these  parties  the  same  sum,  I  think  his  defence 
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No.  23.  would  be  complete.  Whether  it  is  the  law  that  cases 
ciimie,  may  be  stated  as  breach  of  trust,  which  are  in  reality 
^iSs^^  theft,  I  do  not  know.  But  I  have  seen  cases  in  which  I 
-  had  no  doubt  that  the  species  JacH  amounted  to  theft,  in 
which  a  plea  of  guilty  to  the  alternative  charge  of  breach 
of  trust  was  received. 

Lord  Moncrriff. — I  do  not  know  that  I  differ 
from  any  of  your  Lordships  in  principle,  but  I  think  it 
very  important  that  the  grounds  on  which  our  decision 
is  founded  should  be  rightly  understood.  If  we  are  to 
hold  that  the  true  meaning  of  the  Indictment  is  not  that 
the  pannel  received  the  money,  for  the  special  purpose  of 
paying  it  to  the  persons  named,  then  I  can  understand 
why  it  is  not  to  be  viewed  as  a  charge  of  theft.  But 
the  statement  is,  that  he  received  L.17,  **  for  the  spe- 
"  cial  purpose  of  paying  L.9,  to  Manson,  and  of  pay- 
**  ing  L.8,  being  the  balance  of  said  sum,  to  Paterson/* 
There  might,  undoubtedly,  arise  on  the  evidence  a  de- 
fence, such  as  was  anticipated  by  Lord  Mackenzie.  But 
the  question  here  is  not  on  the  evidence,  but  on  the  rele- 
vancy of  the  charge  as  laid,  and  the  difficulty  I  have  is, 
whether  it  is  not  sufficiently  set  forth,  that  the  very  sura 
which  the  pannel  received  from  Gray  he  was  to  pay  to 
Manson  and  Paterson.  I  do  not,  however,  differ  in  prin- 
ciple, if  your  Lordships  hold  that  this  is  not  sufficiently 
set  forth. 

Lord  Medwyn. — I  concur  with  the  opinions  express- 
ed by  the  Lord  Justice-Clerk  and  Lord  Mackenzie. 
Theft  and  breach  of  trust  are  kindred  crimes,  and  I  do 
not  say  that  it  is  possible  to  reconcile  all  the  cases,  in 
which  one  or  other  of  them  has  been  found  relevantly 
charged.  But  the  species  JhcH  here  differs  from  the 
case  of  Mcintosh,  and  still  more  from  that  of  Tait  and 
Murray,  (on  which  the  decision  in  M'Intosh's  case  pro- 
ceeded.) The  charge  there  was  that  Murray  received  the 
money,  "  with  special  instructions  to  carry  the  said  money 
"  immediately*'  to  the  bank,  **  and  pay  the  same  to  the  cre- 
"  dit  of  the  cash  account"  of  the  company,  of  which  he  vras 
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derk,  {l^iaw,  p.  225.)  I  find,  from  ray  notes  in  the  case  Na  23. 
of  M'Intosh,  that  the  C!ourt  held  that  the  charge  would  cK^e, 
have  applied  better  to  the  precedent  in  Murray's  case,  if  it  ^Sss!* 
had  been  stated  that  the  money  delivered  was  to  be  paid  - 
immediately  to  the  party  for  whom  it  was  intended.  But, 
at  aU  events,  it  was  to  be  paid  in  forma  specifica.  That 
is  not  clearly  expressed  here,  and,  therefore,  I  think  that 
this  Indictment,  though,  perhaps,  liable  to  a  little  ambi- 
guity, as  pointed  out  by  Lord  Moncreiff,  still  does  not,  on 
the  whole,  contain  a  relevant  charge  of  theft. 

Lord  Cockburn. — I  do  not  wonder  that  we  should 
differ  upon  this  question,  because  the  distinctions  between 
theft  and  breach  of  trust  are  the  most  evanescent  and 
slimmest  known  in  our  criminal  law.  My  only  anxiety  is, 
that  the  general  rule  of  law,  upon  the  subject,  should  not 
be  impinged  upon.  That  rule  I  hold  to  be,  that  where 
there  is  no  transfer  of  the  property,  but  the  subject  is  de- 
livered for  a  certain  specified  object,  the  appropriation  of  it 
is  theft.  If  we  are  agreed  upon  that  rule,  the  only  ques- 
tion regards  the  particular  terms  of  this  indictment.  And 
the  difficulty  which  I  have  on  that  point,  arises  out  of 
the  question,  whether  the  very  money  which  the  pannel 
received  was  not  to  be  paid  to  Manson  and  Paterson.  No 
man  ever  desires  money  to  be  delivered  in  Jbrma  spectra ; 
but,  is  not  the  plain  meaning  of  the  indictment  that  this 
was  intended  to  be  done  ?  If,  however,  there  is  a  doubt 
in  the  minds  of  the  Court,  as  to  the  relevancy  of  the 
charge,  I  am  for  giving  the  prisoner  the  benefit  of  that 
doubt. 

Lord  Mkadowbank. — ^I  concur  in  the  anxiety  ex- 
pressed, that  our  decision  in  this  case  should  not  affect 
the  general  law  on  the  subject.  If  I  had  been  to  decide 
this  point  when  it  arose  at  Ayr,  I  should  certainly  have 
found  thisarelevant  charge  of  theft;  but  lamnow  convinced 
that  in  so  doing  I  should  have  done  wrong,  because  I  think 
there  is  a  doubt  whether  it  is  sufficiently  stated,  that  the 
delivery  was  for  a  particular  purpose,  that  is,  whether  the 
pannel  was  bound  to  deliver  to  the  persons  named  in  the 
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No.  23.    Indictment,  the  specific  notes  and  silver  money  which  had 
ciimie,    been  given  to  him. 

May  21 
1838. 

The  Court  accordingly  sustained  the  objection  to  the 


Theft,  relevancy  of  the  Indictment,  as  laid  for  the  crime  of  theft, 
and  the  pannel  was  re-committed,  on  a  new  warrant,  for 
the  crime  of  breach  of  trust. 


Her  Majesty's  Advocate. — SoL-Gen.  Rutherfurd — Innes 


AGATNST 


Bernard  Grebnhuff  and  others. — Robertson —  WiUon. 


Keeping  a  Gaming  House — Statutes  12th  Geo.  H.  c.  28,  and 
18th  Geo.  11.  c.  34. — An  Indictment  under  these  Statutes  against 
four  pannels,  who  had  set  up  a  Gaming  House  in  Edinburgh,  found 
incompetent,  on  the  ground  that  the  Statutes  do  not  extend  to  Scot- 
land. 

No.  24.   Bernard  Greenhuff  was  brought  before  the  Court 

G^hli  o«  the  19th  March  1838,  charged  along  with  Charles 

*°Mr*2r'  Staten,  Charles  Stockwell,  and  Monnington  Parry,  with 

1838.    contravention  of  the  act  12th  Geo.  II.  cap.  28,  entitled, 

^    ;    '^ "  An  act  for  the  more  effectual  preventing  of  excessive 

Gaming  **  and  dcccitful  gaming,"  by  which  it  is  enacted,  (section  1.) 

House 


« 

« 

« 

(« 
(( 
<c 
« 

4« 


That,  if  any  person  or  persons  shall,  after  the  twenty-fourth  day  of 
June  one  thousand  seven  hundred  and  thirty-nine,  erect,  set  up,  con- 
tinue or  keep,  any  office  or  place,  under  the  denomination  of  a  sale  or 
sales  of  houses,  land,  advowsous,  presentations  to  livings,  plate,  jewels, 
ships,  goods,  or  other  things,  by  way  of  lottery,  or  by  lots,  tickets, 
numbers  or  figures,  cards  or  dice,  or  shall  make,  print,  advertise,  or 
publish,  or  cause  to  be  made,  printed,  advertised,  or  published,  pro- 
posals or  schemes  for  advancing  small  sums  of  money  by  several  per- 
sons, amounting  in  the  whole  to  large  sums,  to  be  divided  among 
them  by  chances  of  the  prizes  in  some  publick  lottery  or  lotteries  es- 
tablished or  allowed  by  act  of  Parliament,  or  shall  deliver  out,  or  cause 
or  procure  to  be  delivered  out,  tickets  to  the  persons  advancing  such 
sums,  to  entitle  them  to  a  share  of  the  money  so  advanced,  according 
to  such  proposals  or  schemes ;  or  shall  expose  to  sale  any  houses,  laiidS) 
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^  advowsons,  presentations  to  liyiugs,  plate,  jewels,  ships,  or  other  goods,    No.  24. 
"by  any  game,  method,  or  device  whatsoever,  depending  upon,  or  to  ^^^^^^^ 
"  be  determined  by  any  lot  or  drawing,  whether  it  be  out  of  a  box  or  and  others, 
''  wheel,  or  by  cards  or  dice,  or  by  any  machine,  engine,  or  device  of  ^^Y  ^^ 
''efaaoce  of  any  kind  whatsoever;  such  person  or  persons,  and  every * 


**0T  either  of  them,  shall,  upon  being  convicted  thereof  hefore  any^^^  j^,^  ^ 

"one  justice  of  the  peace   for  any   county,  riding,  or  division,  or    0amin|; 

"before   the   mayor,  or  other  justice   or  justices   of  the  peace   for       ^'**** 

"any  city  or  town   corporate,   upon  the   oath    or  oaths   of  one  or 

"  more  credible   witness    or   witnesses   (which    said   oaths   the    said 

*' justices  of  the  peace  and  mayor  are  hereby  authorised,  impowered 

''  and  required  to  administer)  or  upon  the  view  of  such  justice   or 

*' justices,  or  the  mayor,  justice  or  justices,  for  any  city  or  town  corpo- 

''  rate,  or  on  the  confession  of  the  party  or  parties  accused,  sliall  forfeit 

"  and  lose  the  sum  of  two  hundred  pounds,  to  be  levied  by  distress  and 

*'  sale  of  the  offender's  goods,  by  warrant  under  the  hands  and  seals 

''ofone  or  more  justice  or  justices  of  the  peace  of  such  county,  riding, 

*'  division,  city,  or  town,  where  the  offence  shall  be  committed  ;  which 

*'  said  forfeitures  when  recovered,  after  deducting  the  reasonable  charges 

*' of  such  prosecution,  shall  go  and  be  applied,  one-third  thereof  to  the 

'•  informer,  and  the  remaining  two-thirds  to  the  use  of  the  poor  of  the 

"  parish  where  such  offence  shall  be  committed,  excepting  the  said  twor 

'' thirds  of  such  forfeitures  which  shall  be  incurred  by,  and  recovered 

"  upon,  any  person  or  persons  within  the  city  of  Bath,  which  said  two- 

**  thirds  shall  go  and  be  applied  to  and  for  the  use  and  benefit  of  the 

•'  poor  residing  within  the  hospttat  or  infirmary  lately  erected  for  the 

"  benefit  of  poor  persons  resorting  to  the  s.iid  city  for  the  benefit  of  the 

"mineral  waters,  after  deducting  the  charges  of  conviction   as  afore- 

**  said  :** 

As  ALSO,  with  contravention  of  the  act  18th  Geo.  II. 
cap.  34,  entitled,  "  An  act  to  explain,  amend,  and  make 
"  more  effectual  the  laws  in  being  to  prevent  excessive 
''  and  deceitful  gaming,  and  to  restrain  and  prevent  the 
"excesssive  increase  of  horse-races,"  by  which  it  is  en- 
acted, (section  1.) 

*  That  from  and  after  the  24th  day  of  June  1745,  no  person  or  per- 
**  sons,  of  what  condition  soever,  shall  keep  any  house,  room,  or  place 
**  fur  playing,  or  permit  or  suffer  any  person  or  persons  whatsoever, 
"  within  any  such  house,  room,  or  place,  to  play  at  the  said  game  of 
"roulet,  otherwise  roly  poly,  or  at  any  other  game,  with  cards  or  dice, 
"  already  prohibited  by  the  laws  of  this  realm  ;  and  in  case  any  person 
**  or  persons  whatsoever  shall  keep  any  such  house,  room,  or  place  for 
"  playing,  or  permit  or  suffer  any  such  person  or  persons  as  aforesaid  to 
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No.  24.  «  play  at  the  said  game  of  roulet,  otherwise  roly-poly,  or  at  any  other 

(^«e"huff  ^*  g^i^^  ^i^^  cards  or  dice,  already  prohibited  by  lav,  such  perron  or 

and  othen, «  persons  SO  offending  shall  incur  the  pains  and  penalties,  and  be  liable 

^'ii»if  ^    "  ^^  ^^^^  prosecntion  as  is  directed  in  and  by  an  act  made  in  the  twelfth 

'     ««  year  of  the  reign  of  his  present  Majesty,  intituled  •  An  act  for  the 

Keeping  a  ** '  n^ore  effectual  preventing  excessive  and  deceitful  gaming :'  ** 
Gaining 
Uouse.       In  80  FAR  AS,  the  said  Bernard  Greenhuff,  Charles  Staten,  Charles 

Stockwell,  and  Monnington  Parry  did,  all  and  each,  or  one  or  more 
of  them,  within  the  house  in  High  Terrace  of  Edinburgh,  occupied 
by  Ann  Cameron  or  Rutherford,  widow,  on  or  about  the  ]  0th  of  Oc- 
tober 1637,  set  up,  and  did,  for  thirty  days  or  thereby  immediately 
following,  keep  a  house,  room,  or  place  for  playing,  and  did  permit 
and  suffer  various  persons,  particularly  Charles  Durie,  doctor  of  medi- 
cine, residing  in  Hamilton  place,  Stockbridge,  Edinburgh,  William 
Blackwood,  Esquire  of  Colton,  in  the  parish  of  Dunfermline,  and 
county  of  Fife,  and  others,  within  such  house,  room,  or  place,  to  play 
at  the  game  of  roulet,  otherwise  roly-poly,  and  at  other  games  with 
cards  and  dice  prohibited  by  the  laws  of  this  realm  previous  to  the 
date  of  the  statute  last  above  libelled* 

Wilson,  for  the  pannels,  having  objected  to  the  rele- 
vancy of  the  Indictment,  the  Court  ordered  Informations 
on  the  subject. 

In  the  Information  for  the  prosecution  it  was  argued : — 
The  Indictment  charges  the  pannels  with  setting  up 
and  keeping  a  gambling-house,  in  contravention  of  certain 
statutes  libelled.  The  objections  taken  to  its  relevancy  are 
two-fold.  1^/,  That  the  statutes  founded  upon  are  not  ap- 
plicable to  Scotland.  2d,  That  Indictment  is  not  a  com- 
petent form  of  proceeding  under  these  statutes,  even  if 
they  were  held  to  extend  to  Scotland. 

I.^Upon  the  first  objection  it  is  admitted,  that  the  lan- 
guage of  the  statutes  libelled  has  no  special  reference  to 
Scotch  courts  or  forms  of  procedure,  from  which  it  can  be 
certainly  affirmed,  that  the  acts  were  intended  by  the 
legislature  to  extend  to  Scotland ;  but  it  is  an  important 
subject  of  consideration,  whether  an  act  of  the  British 
Parliament,  regarding  a  matter  of  general  polity,  can  be 
presumed,  without  express  declaration  or  plain  intimation, 
to  include  only  one  part  of  the  British  empire. 
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It  can  scarcely  be  disputed,  that  statutes  passed  since  No.  24. 
the  Union,  on  matters  of  general  polity,  must  be  held  to  Oreenbutf 
extend  to  both  kingdoms,  in  the  absence  of  any  direct  ^^^^^7** 
intimation  or  implied  intention  of  the  Legislature  to  the     ^^^- 
contrary.     This  is  stated  by  Dwarris  (vol.  ii.  p.  991.)  Keeping* 
in  the  following  terms : — **  Acts  of  Parliament  in  general    H*™^^f 
*'  passed  since  the  Union  extend  to  Scotland  ;  but  when 
''  a  statute  is  not  applicable  to  Scotland,  and  when  Scot- 
**  land  is  not  intended  to  be  included,  the  method  is  to 
*"  declare  by  proviso  that  it  does  not  extend  to  Scotland  ;" 
where  the  author  uses  the  express  words  of  his  autho- 
rity. Lord  Mansfield,  in  an  important  case  respecting  the 
privileges  of  tbe  town  of  Berwick,  decided  in  1759,  (2  Bur- 
rows, p.  853.)   Lord  Mansfield's  authority  is  entitled  to  the 
more  weight,  that  it  expresses  the  understanding  of  that 
great  lawyer  with  regard  to  the  practice  of  Parliament 
within  twenty  years  after  the  passing  of  the  first  of  the 
two  statutes  now  founded  upon,  and  only  fourteen  years 
after  the  date  of  the  second. 

The  subject  of  these  statutes,  the  prevention  of  com- 
mon gaming-houses,  is  a  subject  certainly  of  general  in- 
terest, equally  applicable  to  Scotland  as  to  England,  in  as 
much  as  it  has  for  its  object  to  put  down  immoral  and 
dangerous  practices,  which  had  been  prohibited  by  pre- 
vious acts  of  Parliament,  both  since  the  Union,  and  in 
England  before  the  Union,  though  it  would  appear  in- 
effectuaUy. 

In  Scotland,  the  only  act  previous  to  the  Union  upon 
this  subject,  (1621,  c.  14.)  ordained,  ''  That  no  man  shall 
''  play  at  cards  nor  dyce  in  any  common  house,  town, 
'*  hostelrie,  or  cooke's-houses,  under  the  pain  of  fourty 
"  pounds  money  of  this  realrae, — to  be  exacted  off  the 
"  keeper  of  the  saids  inns  or  common-houses  for  the  first 
*"  fault,  and  losse  of  their  liberties  for  the  next."  It  is  quite 
evident  that  the  penalty  prescribed  in  this  statute,  even 
if  it  be  not  considered  in  desuetude,  is  inapplicable,  and 
would  be  inefficient  as  a  remedy  for  the  evils  of  gaming- 
houses at  the  present  day.     In  truth,  it  serves  only  to 
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No.  24.   shew  that  the  mischief  is  one  which  the  commoD  law 
Orecnhuff  could  Hot  reach  ;  and  this  rendered  it  equally  expedient 
''"^i,^y^|["'in  Scotland,  as  in  England,  to  provide  an  eflScient  statu- 
1838.     ^Qj,y  remedy. 

Keeping  a      B^*>  ^^  there  be  no  express  declaration,  nor  any  thing 
Houle*  in  the  nature  or  subject  of  the  acts,  to  imply  their  limita- 
tion to  England,  the  objection  must  rest  solely  upon  the 
terms  being  applicable  only  to  English  practice,  and  in- 
capable of  receiving  effect  in  the  courts  of  this  country. 

It  might  well  be  maintained,  that  although  the  lan- 
guage is  certamly  that  of  an  English  lawyer,  there  is 
nothing  in  either  of  these  acts  that  is  inapplicable  to 
Scotland,  or  that  cannot  be  brought  into  operation  in  the 
Courts,  and  according  to  the  procedure  of  this  country. 
It  is  unnecessary,  however,  to  direct  attention  to  both  of 
these  statutes.  The  former — the  act  12  Greorge  II. — ^is 
libelled  upon,  only  because  it  is  referred  to  in  the  latter, 
which  adopts  the  penalty  prescribed  by  it.  It  would, 
therefore,  have  been  of  no  consequence,  although  the  act 
of  12  George  II.  had  contained  an  express  exclusion  of 
Scotland,  or  though  it  had  been  passed  before  the  Union 
of  the  kingdoms. 

With  regard  to  the  second  statute  libelled  upon — ^the 
act  18  George  II.  c.  34, — the  title,  preamble,  and  first  and 
second  sections,  are  of  the  most  general  character,  and 
cannot  be  said  to  have  any  thing  peculiar  in  their  terms, 
from  which  it  can  be  inferred  that  they  are  intended  for 
one  country  more  than  another. 

The  third  section  refers  to  a  difficulty  that  had  occurred 
in  English  practice,  in  executing  the  previous  act  of  9th 
Anne,  chap.  14,  for  want  of  a  provision  authorising  courts 
of  equity  to  decern  for  the  penalty ;  and  such  authority  is 
thereby  conferred.  The  difficulty,  however,  was  not  felt 
in  Scotland ;  and  the  remedy  of  course  was  not  adapted 
for  this  country. 

The  fourth  section  gives  power  to  summon  witnesses, 
and  to  fine  them  for  not  appearing,  or  for  refusal  to  give 
evidence,  in  terms  which  seem  to  have  in  view  courts  of 
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Justiees  of  the  Peace,  but  which  are  equally  applicable  to   ^o.  24. 
such  courts  in  Scotland  as  in  England,  with  the  exception  Oreenhuff 
of  the  concluding  words  authorising  commitment  to  jaiP"Mfry2i 
**  without  bail  or  mainprize."     It  is  admitted  that  the     ^"^ 
last  term  is  purely  English,  and  that  the  provision  pro-  Keeping  a 
bably  had  reference  to  English  practice  alone  ;  the  alter-   ^^^ 
native  word  used,  however,  is  equally  familiar  in  Scotch 
as  in  English  law  ;  but  even  if  the  whole  clause  be  held 
inapplicable  to  Scotland,  it  only  follows,  which  is  indeed 
quite  plain,  that  no  such  provision  was  required  in  this 
country. 

The  fifth,  sixth,  and  seventh  sections  contain  no  expres-* 
sions  peculiar  to  the  law  of  England,  or  from  which  any 
inference  can  be  fairly  drawn  in  support  of  this  objection. 

The  eighth  section  enacts  that  persons  winning  or  losing 
above  a  certain  sum  may  be  indicted  **  either  before  his 
"  Majesty's  Justices  of  the  King's  Bench,  assize,  jail  de- 
"  livery,  or  grand  sessions/'  Here  it  is  unnecessary  to 
argue,  that  "  his  Majesty's  justices  of  assize  or  jail  de- 
livery," are  descriptions  of  judicatures  quite  as  intelligible 
in  Scotland  as  in  England ;  because,  whatever  may  have 
rendered  this  clause  necessary  in  England,  it  was  not  ne- 
cessary in  Scotland  expressly  to  declare  that  indictment 
shall  be  competent,  since  by  the  law  of  Scotland  every 
thing  which  is  an  offence  or  crime,  either  at  common  law 
or  by  statute,  is  the  subject  of  indictment. 

The  ninth,  tenth,  and  eleventh  sections  are  quite  general 
in  their  terras,  and  cannot  be  founded  upon  to  any  extent 
in  support  of  the  objection. 

It  is  admitted,  that  there  has  been  hitherto  no  prosecu- 
tion under  this  statute  in  Scotland ;  but  it  is  not  to  be  in- 
ferred that  it  has  been  confessed  not  to  extend  to  this 
country,  since  no  prosecutions  have  been  had  for  this 
offence  under  any  statute,  or  at  common  law ;  and  it  is  to 
be  presumed,  therefore,  that  the  offence  had  not  occurred, 
or  had  not  been  discovered,  rather  than  that  it  could  be 
passed  over,  as  one  which  it  was  impossible,  or  not  desir- 
able to  check. 
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No.  24.       The  subject  of  the  statute  is  of  the  most  general  nature. 
Oi«enhuff  Its  provisions  are  easily  applicable  to  Scotland ;  and  the 
^^M^2i^'ouly  foundation  for  this  objection  is,  that  it  contains  cer- 
^"^'     tain  phrases  appropriate  to  the  law  of  England.     These 
Keeping  a  ^^c — the  provision  for  imprisonment  "  without  bail  or 
Hwlef  "  mainprize/'  and  the  power  given,  {§  4),  to  indict  certain 
offences  under  the  act,  **  either  before  his  Majesty's  Jus- 
"  tices  of  the   King's  Bench,  Assize,  Gaol  Delivery,  or 
"  Grand  Sessions."      But  such  expressions,  and  others 
even  more  exclusively  bespeaking  an  English  origin,  occur 
in  many  acts  which  have  either  been  declared  by  Parlia- 
ment itself,  or  have  been  found  by  the  Courts  of  Scotland, 
to  apply  to  this  country.     One  of  these  is  the    statute 
commonly  called  the  Usury  Act.     (12  Anne,  cap.  16.) 
Whether  we  look  at  the  preamble,  which  has  reference  to 
the  rate  of  interest  in  England  alone,  or  to  the  penalties 
and  the  mode  of  enforcing  them,  which,  according  to  the 
strict  letter  of  the  act,  it  would,  in  many  cases,  be  im- 
possible to  bring  into  operation  in  Scotland,  it  is  suffi- 
ciently manifest  that  this  statute,  drawn  by  an  English 
lawyer,  had  not  in  view  any  of  the  details  of  Scotch  forms 
of  process,  by  which  it  could  be  put  into  execution  in  this 
country.     Being,  however,  a  statute  of  general  polity,  and 
concerning  a  matter  that  clearly  ought  to  stand  on  the 
same  footing  in  both  countries,  it  became,  soon  after  the 
date  of  its  passing,  and  has  continued  till  the  present  day, 
a  recognized  and  admitted  ground  of  action  in  all  the 
courts  of  Scotland. 

The  act  of  Parliament  concerning  the  preservation  of 
stranded  vessels,  (12th  Anne,  cap.  18,)  refers  in  the 
preamble  to  two  statutes  of  King  Edward  the  First  of 
England.  Its  whole  phraseology  is  applicable  to  English 
practice.  The  persons  officially  authorized  to  carry  it 
into  execution  are  enumerated  by  their  English  titles. 
It  provides  that  persons  sued  for  their  conduct  in  pursu- 
ance of  the  act,  may  plead  the  general  issue ; — with  many 
other  provisions  applicable  to  jury  trials  in  civil  cases, 
which  had  not  then  been  introduced  in  Scotland.     The  ex- 
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tension  of  this  act  to  Scotland  was  the  subject  of  recent  liti-   No.  24. 
gation ;  and  it  was  settled  that  the  act  did  extend  to  o^!^^ 
Scotland,  (Commissioners  of  Customs  and  Excise  v.  Lord  •"]*  I^J^'IJ^ 
Dundas,  25th  May  1880,  F.  C.)  i«3a 

The  act  against  unlawful  combinations  among  the  j^^^T    "^ 
workmen  of  the  woollen  manufacture,  (12th  Geo.  I.  c.   owning 
34,)  has  the  same  expressions,  **  without  bail  or  main- 


"*  prize."  It  prescribes  **  warrants  under  the  hands  and 
"  seals/' — takes  away  "  the  benefit  of  clergy,"  and  has 
many  other  references  to  English  forms,  which  did  not 
preyent  it  being  recognised  by  the  Scotch  civil  court  as 
applicable  to  Scotland,  (Monteith  against  Blackie,  2d 
Feb.  1827,  5  Shaw  and  Dunlop,  p.  280.) 

The  apprentice  act,  (20th  Geo.  II.  c.  19,)  which  has 
been  held  to  extend  to  Scotland,  (Guthrie  v.  Cowan,  10th 
Dec  1807,)  contains  a  provision,  that  no  icrit  of  certtora- 
riy  or  other  process  shall  issue,  to  remove  any  proceed- 
ings under  the  act  into  any  of  the  courts  at  Westmin- 
8ter. 

In  like  manner,  the  acts  for  punishing  persons  employ- 
ed in  certain  manufactures  for  embezzling  the  materials 
entrusted  to  them  (22  Geo.  II.  c.  27 ;  17  Geo.  III.  c.  56.) 
have  been  framed  with  most  minute  reference  to  English 
forms  of  procedure.  The  same  provisions  above  men- 
tioned, regarding  **  pleading  the  general  issue,"  '*  non- 
"  suit,"  **  discontinuance,"  "  demurrer,"  "  triple  costs,"  and 
other  trite  phrases  of  English  law  language  occurring  in 
them,  prove  that  they  were  drawn  with  no  special  refe- 
rence to  the  practice  of  Scotland  ;  but,  nevertheless,  their 
subject  matter  being  one  of  general  policy,  and  there  be- 
ing no  difficulty  to  put  the  acts  in  execution,  without  re- 
ference to  the  minute  provisions  and  remedies  adapted  to 
English  form,  it  has  been  held  that  they  are  equally  ap- 
plicable to  Scotland.   (Mackay  v.  Bond.  19th  Nov.  1813.) 

All  the  excise  acts,  which  necessarily  include  both 
kingdoms,  and  all  the  acts  connected  with  the  revenue, 
contain  more  or  less  provisions  and  references  which  have 
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No.  24.    a  distinct  application  to  English  forms  of  law.     Some  of 
Oreenhuff  them  (as  12  Anne,  st.  2,  c.  9.)  expressly  enacted  for  Crreat 
May  2\"'  Britain^  and  containing  numerous  provisions  specially  ap- 
'^^'     plicable  to  Scotland,  yet  refer  to  and  confirm  acts  of  the 
Keeping  a  English  Parliament  preceding  the  Union. 
House^       The  only  other  statute  which  it  seems  necessary  to 
quote,  is  one  specially  mentioned  in  the  act  now  libelled 
on.     This  is  the  statute  of  Queen  Anne,  for  the  better 
preventing   of  excessive   and   deceitful  gaming,   which, 
although  it  contains  continual  references  to  the  law  and 
practice  of  England,  was  nevertheless  enforced  soon  after 
passing  in  Scotland,  and  has,  so  far  as  regards  its  civil 
effect,  regulated  the  law  of  Scotland  as  to  gaming  con- 
tracts from  its  date  to  the  present  day.     (Elchies,  Pact. 
Illicit.  Nos.  9.  10,  13,  14.) 

II.  It  is  argued  for  the  pannels,  that  the  only  form  in 
which  proceedings  under  the  act  against  the  keepers  of 
gambling-houses  can  be  had,  is  that  prescribed  by  the 
fourth  section  of  the  act,  which  points  at  information 
rather  than  indictment,  and  evidently  has  in  view  a  bench 
of  justices  rather  than  a  high  court  of  criminal  judicature. 
But  upon  attending  to  the  terms  of  that  section,  it  ap- 
pears that  they  are  simply  permissive,  and  at  the  same 
time  that  it  is  expressly  declared  to  be  intended  *^  for  the 
*'  more  easy  conviction  of  persons  offending  against  this" 
and  the  other  gaming  statutes  ;  and  while  certain  powers 
are  given  to  "  such  persons  who  had  jurisdiction"  under 
these  statutes,  yet  it  is  not  set  forth  who  those  persons 
are,  still  less  is  there  any  attempt  to  exclude  a  court  of 
higher  jurisdiction  than  that  which  was  probably  con- 
templated in  this  section. 

By  the  law  of  Scotland,  every  crime  or  offence,  whether 
declared  to  be  so  by  statute,  or  which  is  so  of  its  own  na- 
ture, and  at  common  law,  is  subject  to  indictment,  unless 
the  legislature  has  expressly  interposed  to  declare  other- 
wise. It  is  no  doubt  true,  that  large  classes  of  offences 
never  come  into  the  Hight  Court,  nor  are  made  the  sub- 
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ject  of  indictment ;  but  this  is  a  question  of  expediency   No.  24. 
only ;  and  there  seems  no  reason  to  doubt,  that  the  most  Ore«uhuff 
petty  offence  at  common  law,  or  the  most  trifling  trans-  ^M^ir' 
gression  against  a  statute,  is  by  the  law  of  Scotland  in-    '^^ 

The  law  of  England  seems  in  this  respect  to  be  ^^^^ 
similar  to  that  of  Scotland.  It  is  settled,  in  the  first 
place,  in  the  English  law,  that  an  indictment  is  compe- 
tent against  persons  guilty  of  disobedience  of  a  statute 
that  simply  commands  or  prohibits  a  thing  of  public  con- 
cern, although  no  penalty  is  prescribed,  nor  any  means 
laid  down  for  enforcing  the  act.  (2  Dwarris,  p.  677.) 
Secondly,  although  it  has  been  questioned  whether,  ^here 
a  statute  creating  a  new  offence  gives  a  penalty,  and  di- 
rects how  it  shall  be  recovered,  the  offence  can  be  punish- 
ed in  any  other  way  than  that  directed  by  the  statute, — 
it  has  been  settled  that  it  may  be  punished  by  indictment, 
where  there  is  a  general  prohibitory  clause  in  the  statute, 
(Ibid.  p.  678,)  as  is  the  case  here.  "  Where  an  offence 
''  is  created  by  act  of  Parliament,  an  indictment  will 
""  lie  where  there  is  a  general  prohibitory  clause  in  the 
**  statute,  though  there  be  afterwards  a  particular  pro- 
*"  vision,  and  a  particular  remedy  given."     (Ibid.  680.) 

III.  It  is  objected  that  the  minor  proposition  charges 
the  pannels  with*  keeping  a  house  for  playing  at  the  game 
of  roulet,  **  and  at  other  games  with  cards  and  dice,  pro- 
**  hibited  by  the  laws  of  this  realm  previous  to  the  date  of 
"  the  statute  ;"  and  that  this  is  a  vagueness,  which 
does  not  give  the  pannels  a  fair  intimation  of  the  charge 
against  them,  in  order  to  their  defence.  But  the  ge- 
neral words  objected  to,  are  those  of  the  statute  founded 
upon  in  the  major  proposition,  and  as  such,  fall  within  the 
strict  accuracy  of  a  logical  indictment.  There  was  some 
convenience  anticipated  from  their  insertion,  as  meeting 
any  objection  to  leading  evidence  with  regard  to  other 
games  than  that  specified  by  name ;  at  the  same  time,  the 
prosecutor  must  prove  that  the  game  of  roulet  was  one  of 
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^mid  ^^^  games  played  in  this  gambling-house,  or  otherwise 
Greenhuff  he  wiU  not  be  entitled  to  a  verdict  under  this  Indictment 
May  21        In  the  Information  for  the  pannels  it  was  argued : — 
^^'         (I.)  The  two  statutes,  viz.,  the  act  12  Geo.  II.  c.  28, 
Keeping  a  ^^^  the  act  18  Geo.  II.  c.  34,  on  which  the  Indictment 
fiouMf  1^  laid,  and  the  partial  recital  of  which  is  made  to  supply 
the  place  of  a  major  proposition,  never  were  int^ided  to 
apply,  and  ought  not  in  law  to  be  held  to  apply  to  Scot- 
land. 

It  is  admitted,  that  generally  speaking,  acts  of  Parlia- 
ment passed  since  the  Union  of  England  and  Scotland, 
extend  to  Scotland,  and  that,  when  a  statute  is  not  appli- 
cable to  Scotland,  or  when  Scotland  is  not  intended  to  be 
included,  the  method  in  general  is,  to  declare  by  pravm, 
that  the  act  does  not  extend  to  Scotland.     It  is  admitted, 
also,  that  in  the  two  statutes  libelled,  there  is  no  such 
proviso.     On  the  other  hand,  it  will  not  be  disputed  by 
the   public   prosecutor,  that  many  statutes  have   been 
passed  since  the  Union,  containing  no  such  pravtM,  but 
which   have   been   either  generally  understood,   or  ex- 
'    pressly  and  judicially  held  not  to  extend  to  Scotland. 
In  cases  of  doubt,  therefore,  as  to  whether  a  particular 
statute  extends  to  Scotland  or  not,  it  becomes  necessary 
to  attend  to  the  intendment  of  the  statute  as  declared  in 
its  own  preamble,  as  also,  to  the  machinery  introduced 
or  referred  to,  as  the  means  by  which  the  purposes  of  the 
statute  are  to  be  carried  into  effect 

Now,  the  preamble  of  the  stetute  first  libelled  on  in 
the  present  ease,  being  the  act  12  Geo.  II.  c.  28,  proceeds 
on  the  recitol  of  previous  statutes  which  could  not  pos- 
sibly extend  to  Scotland,  having  been  passed  before  the 
Union.  Its  principal  object  is  of  a  declaratory  nature. 
It  is  for  the  purpose  of  removing  doubts  in  regard  to 
the  construction  and  operation  of  a  stetute  confessedly 
limited  to  England  and  Wales,  and  declaring  that  the 
games  there  enumerated  came  within  the  description  of 
games  and  lotteries  prohibited  by  that  English  statute. 
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It  is,  moreover,  to  be  kept  in  view,  that  at  the  passing    No.  24. 
of  this  act,  there  existed  in  Scotland  acts  of  Parliament  OrMohuir 
in  full  force,  expressly  applicable  to  all  the  games  so'^Mry^li'' 
anxiously  enumerated  in  the  British  statute  libelled.     In-     *®^' 
deed,  the  statute,  1621,  c.   14,  expressly  applies  to  all  Keeping  a 
games  played  with  cards  or  dice,  and  enacts  the  law   ^^^"^ 
in  regard  to  these.     Now,  if  it  had  been  intended  by 
the  Legislature  that   the   English    laws   against  gam- 
ing were  in  Scotland  to  be  substituted  for,  and  to  super- 
sede those  Scotch  laws  on  the  subject  then  in  existence, 
the  statute  in  question  would  surely  have  contained  a 
clause  repealing  the  statute  of  James  VI.,  now  referred  to, 
more  especially  as  by  this  statute  the  oath  of  one  witness 
is  declared  sufficient  to  warrant  conviction, — a  provision  di- 
rectly at  variance  with  the  settled  law  of  Scotland  regard- 
ing evidence.     But  this  statute  contains  no  clause  repeal- 
ing the  Scotch  statute,  nor  does  it  purport  to  intend  or 
effect  any  alteration  of  th^  law  as  then  existing  in  Scot- 
land.   It  is  therefore  humbly  apprehended,  that  that  part 
of  the  Scotch  laws,  notwithstanding  the  passing  of  the 
statute  18tb  Geo.  11.  c.   S8,  still  remained  protected  by 
the  articles  of  Union,  which  declared,  that  with  the  ex- 
ception of  the  laws  relating  to  trade,  custom,  and  the  ex- 
cise, aUthe  other  laws  qf  Scotland  should  remain  in  force, 
until  they  should  be  altered  by  the  Parliament  of  Great 
Britain. 

It  seems  to  be  conceded,  on  the  part  of  the  prosecution, 
that  this  Statute  of  the  12th  Greo.  II.  does  not  extend  to  ' 
Scotland,  and  it  is  said  that  this  is  a  matter  of  no  impor- 
tance. It  appears  perfectly  clear,  however,  that  the  con- 
cession necessarily  was  made,  and  that  it  is  of  importance. 
The  act  12  Geo.  II.,  as  already  shewn,  proceeds  on  the 
namitive  of  various  acts  passed  before  the  Union,  and  the 
leading  enactment,  being  the  one  libelled  on,  (and  for  the 
penalty  contained  in  which,  and  nothing  else,  the  prose- 
cutor, under  this  Indictment,  must  contend  that  the  pan- 
Qels  are  liable),  is  applicable  to  lotteries  only.  The  sta- 
tute then  farther  adds  a  variety  of  games  to  those  which 
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No.  24.    were  illegal  uuder  the  former  English  statutes ;  and  it  is 
G^huff  quite  clear,  that  the  Scotch  statute,  1621,  cap.  14,  as  to 
*"Ma^*^2r'  Pl^y^°S  *^  cards  or  dice,  "  in  any  common  house,  town, 
1838.     «  hostelrie,  or  cookes'  houses,"  for  which  the  keepers  of 
'Z    r~^  such  houses  are  liable  in  penalties, — being  the  only  Scotch 
Gaming  statute  upon  the  subject, — was  not  in  the  view  of  the  legis- 
lature.    The  whole  of  the  subsequent  provisions  of  the 
statute,    12  Geo.  11.  cap.  28,  are  also  plainly  English. 
There  is  an  appeal  given  to  the  Quarter-Sessions,  and  if 
the  judgment  be  affirmed,  the  appellant  is  to  be  liable  in 
treble  costs,  and,  indeed,  nothing  can  be  clearer  than  that 
this  statute  has  no  connection  with  Scotland. 

The  pannels  do  not  mean  to  contend,  that  this  is^in  it- 
self conclusive  as  to  the  subsequent  statute,  18  Geo.  II. 
cap.  34,  which  might,  notwithstanding,  have  been  meant 
to  extend  to  Scotland.  But  it  is  a  little  remarkable,  that 
if  the  leading  statute,  which  alone  prescribes  the  punish- 
ment, and  to  the  penalties  of  ijrhich,  as  recoverable  under 
that  statute,  the  accused  can  only  be  amenable,  should  be 
applicable  to  England  only,  and  yet  that  the  supplemen- 
tary statute  should  be  held  to  extend  to  Scotland.  The 
penalties  are  recoverable  before  a  Justice  of  the  Peace, 
and  an  appeal  is  to  lie  against  the  conviction  to  the 
Quarter-Sessions  in  England,  and  all  under  a  statute  ad- 
mittedly extending  to  England  only, — and  yet  the  proposi- 
tion to  be  made  out,  on  the  part  of  the  Crown,  is,  that  by 
a  subsequent  supplementary  statute,  these  penalties  so  re- 
coverable, and  liable  to  such  review,  have  been  incorpo- 
rated into  the  law  of  Scotland^  and  may  be  recovered  un- 
der indictment  in  the  High  Court  of  Justiciary,  against  a 
conviction  in  which  Court,  it  must  be  conceded,  no  appeal 
lies  to  any  other  tribunal  whatever. 

That  second  statute  libelled  on,  is  the  18th  Geo.  II.  c. 
34,  and  is  entituled, — **  An  act  to  explain,  amend  and 
**  make  more  effectual  the  laws  in  being,  to  prevent 
**  excessive  and  deceitful  gaming,  and  to  restrain  and 
"  prevent  the  excessive  increase  of  horse-racing."  It 
is  evident  that  the  laws  referred  to,   as  requiring  ex- 
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planation  and  amendment,  are  the  English  statutes  then    No.  24. 
in  existence.     Indeed,  on  the  margin  of  the  statute,  there  Oreenhuff 
is  an  enumeration  of  the  statutes  referred  to^  beginning  at^^^i^^^sT' 
33d  Henry  VIII.  c.  9j  and  coming  down  to  the  12th  Geo.     '^^• 
II.  c.  28.     And  from  the  enacting  clauses,  following  the  keeping  a 
preamble,  it  is  clear,  that  the  principal  object  of  the  new  ^^^^^e 
statute  was  to  add  the  English  game  of  roulet,  or  roly- 
poly,  to  the  enumeration  of   games  prohibited  by  the 
18th  Geo.  II.  c.  28,  and  the  previous  statutes  there  quoted. 
There  is  not  a  single  word  or  clause,  indicative  of  any  in- 
tention to  extend  the  laws  referred  to  to  Scotland,  or  to 
abolish  the  existing  Scotch  laws  on  the  subject  of  gaming. 
On  the  contrary,  the  whole  legal  phraseology  used,*  is 
such  as  would  be  applicable  only  to  prosecutions  in  Eng- 
land. 

It  is  admitted,  on  the  part  of  the  prosecution,  **  that  the 
"  language  of  the  statutes  libelled,  has  no  special  reference 
"  to  Scotch  Courts  or  forms  of  procedure,  from  which  it  can 
"  be  certainly  affirmed  that  the  acts  were  intended  by  the 
*"  legislature  to  extend  to  Scotland."  But  still  it  is  added, 
that  these  acts  may  apply.  Now,  really  this  is  a  very 
gentle  way  of  putting  the  case ;  for  unless  it  can  be  shewn 
that  it  was  intended  by  the  legislature  to  extend  the  pre- 
Wously  existing  English  law  to  Scotland,  it  will  not 
lightly  be  presumed  that  any  such  effect  has  accidentally 
been  attained,  without  any  definite  purpose  or  intention 
of  the  legislature  to  effect  that  result.  The  act  of  the 
12th  Geo.  II.,  applied  to  the  games  of  ace  of  hearts, 
pharaoh,  basset,  and  hazard.  This  act  applies  to  roulet 
or  roly-poly.  It  is  not  said  that  the  mischiefs  of  the 
first  four  of  these  games  existed  in  Scotland,  and  it  is  ad- 
mitted that  the  12th  Geo.  II.  does  not  extend  to  Scotland. 
It  cannot  be  said,  that  in  the  time  of  Geo.  II.  this  game  of 
roulet  or  roly-poly,  whatever  it  may  be,  prevailed  in 
Scotland.  But  if  the  evil  has  been  so  recently  felt  in 
Scotland,  for  the  first  time, — ^if  the  other  four  games  men- 
tioned in  the  first  statute  were  legislated  upon  exclusively 
with  regard  to  England — and  if,  in  the  time  of  Geo.  II., 
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No.  24.    within  a  few  years  of  the  first  statute,  roly-poly  was  added 
Greenhuff  to  the  Hst  of  prohibited  games  in  a  supplementary  statute 
**^Mr^2i''  explaining  the  law  of  England, — how  is  it  ever  to  be  main- 
1838.     tained,  that  this  explanatory  statute  extends  the  penalties 
j^^gpjn  ^  of  the  original  English  Act  into  Scotland  ? 
Gaming       j(;  fg  unnecessary  to  enter  into  any  examination  of  the 
cases,  with  respect  to  the  extension  of  the  usury  laws,  the 
laws  against  unlawful  combinations,  the  Apprentice  Act, 
and  the  acts  for  abolishing  embezzlement  in  manufactories; 
for  the  pannels  do  not  dispute  the  general  proposition  de- 
duced from  all  these  instances,  namely,  that  the  drcum- 
stance  of  the  phraseology  in  any  particular  statute  being 
more  applicable  to  the  law  of  England  than  to  the  law  of 
Scotland,  is  not  sufficient,  in  itself,  to  exclude  the  applica- 
tion of  such  statute  to  Scotland.     The  occurrence  of  such 
words  as  mainprize,  benefit  of  clergy,  treble  costs,  writ 
of  certiorari^  demurrer^  &c.,  which  are  plainly  English 
only, — unknown  in  our  law,  and  inapplicable  to  our  pro- 
ceedings,— will  not  be  sufficient  to  limit  the  application  of 
a  British  statute  to  England  only.     But  the  whole  statute 
must  be  taken  together,  and  whereas  on  the  one  hand,  the 
use  of  Scotch  law  language,  and  certainly  the  nomination 
of  Scotch  Courts,  might  decide  that  a  British  statute  did 
extend  to  Scotland, —  on  the  other,  when  the  point  to  be 
determined  is  the  plain  purpose  and  intendment  of  the 
legislature,  the  exclusive  use  of  English  phraseology — 
the  exclusive  mention  of  English  courts — ^the  exclusive 
introduction  of  English  machinery,  for  giving  effisct  to 
the  statute,  are  matters  of  material  importance  in  deter- 
mining whether  the  act  extends  to  Scotland  or  not,  and 
though  certainly  not  conclusive,  strengthen  an  argument 
rested  upon  this  foundation,  that  the  particular  act  in 
question  is  explanatory  of  a  previous  English  statute,  and 
that  the  evil  to  be  remedied  by  the  new  statute  did  not 
exist  in  Scotland. 

It  is  submitted,  that  neither  the  one  statute  nor  the 
other  had  in  view  this  part  of  the  United  Kingdom.  It 
is  now  nearly  a  century  since  the  last  of  these  statutes 
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passed,  and  it  is  admitted  that  this  is  the  first  time  they  No.  24. 
have  ever  been  endeavoured  to  be  enforced  within  this  oreenhuff 
realm.    It  would  have  been  a  little  singular,  if  in  ITiS^^^^j^'^J^aT' 
(when  other  games  than  roly-poly  were  on  foot  in  Scot-     '^^• 
land),  the  British  legislature,  in  amending  an  English  Keeping  a 
statute,  should  have  had  in  view  the  probable  introduction    G»m»"« 
of  this  particular  game  into  Scotland,  and  prospectively 
devised  a  remedy  for  an  evil  which  has  only  been  felt  now, 
for  the  first  time,  in  the  year  1888.     Nor  let  it  be  said, 
that  if  this  crime  actually  was  committed,  it  shall  go  un- 
punished ;  for  the  Scotch  statute  is  of  very  general  import, 
and  a  sitting  tribunal  may  be  found  for  enforcing  its 
penalties,  without  a  solemn  indictment  before  this  Court, 
and  an  investigation,  which, — even  if  it  were  not  to  lead, 
in  point  of  fact,  to  the  distinctions  between  the  English 
game  of  roly-poly    and    the   French  game  of  roulette, 
(which  is  strangely  supposed,  upon  the  principle,  it  is  sup- 
posed, of  iekm  Mnans,  and  with  the  aid  of  a  little  mis- 
pronunciation, to  be  the  same  with  roulet), — would  not, 
with  all  due  deference,  upon  the  shewing  of  this  Indict- 
ment itself,  be  so  befitting  the  dignity  and  the  gravity  of 
this  high  tribunal,  as  it  would  be  becoming,  if  the  charge 
be  really  true,  a  summary  inquiry  in  the  police  court,  or 
at  the  highest,  before  a  Justice  of  the  Peace. 

II.  Supposing  the  statutes  libelled  not  to  be  held  limit- 
ed to  England  and  Wales,  the  present  prosecution  in  this 
Court  is  not  warranted  by  those  statutes,  and  is  incom- 
petent. 

By  the  Act  12th  Geo.  II.  c.  28,  $  It  a  special  mode  of 
prosecution  and  a  particular  punishment  are  enacted. 
The  playing  at  roulet,  or  roly-poly,  is  for  the  first 
time  created  an  offence  by  this  statute,  which  proceeds 
on  the  assumption  that  that  offence  was  not  punish- 
able before, — as  it  certainly  was  not  in  England.  Now, 
according  to  the  authority  of  Mr.  Dwarris  in  his  Treatise 
on  Statutes,  it  is  settled  law,  that  *^  where  the  statute  en- 
''  acts  that  the  doing  any  act  not  punishable  before,  shall  for 
'*  the  future  be  punishable  in  such  and  such  a  particular 
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No.  24.   «  manner,  there  the  particular  method  prescribed  by  the 

Bernard 

Greenhuff  ^*  act  uiust  be  Specifically  pursued,  and  not  the  common 
*"May  2"'"  law  method  of  indictment."     (Dwarris,  vol.  ii.  p.  679.) 
'^^^         In  the  present  case,  the  keeping  of  a  place  for  playing 
Keeping  a  at  the  game  of  roly-poly  is   prohibited   by  the  act  18 
^f™^"f  Geo.  II.  c.  34,  and  is  declared  to  be  punishable  in  the 
manner  pointed  out  in  the  act  12  Geo.  II.  c.  28,  viz.  by 
the  forfeiture  of  a  certain  sum  of  money,  on  the  convic- 
tion of  the  offender  before  a  Justice  or  Justices  of  the 
Peace  of  the  county,  or  the  Mayor  or  Justices  of  the  town 
corporate  where  the  offence  was  committed.    Suppose  the 
offence  charged  in  this  case,  therefore,  had  been  commit- 
ted in  England,  and  an  indictment  had  been  laid  before 
any  of  the  Supreme  Courts  in  England,  it  is  clear,  that 
even  in  that  country,  such  indictment  would  have  been 
quashed.     Mtdto  magis  ought  a  similar  result  to  follow 
here. 

It  is  said  that  the  most  petty  offence  at  common  law, 

or  the  most  trifling  transgression  against  a  statute,  may 
be  the  subject  of  indictment  in  this  Court ;  and  this  seems 
to  be  considered  as  a  satisfactory  answer  to  the  present 
objection.  As  the  pannels  do  not  dispute  the  general 
powers  of  the  Court,  it  is  quite  unnecessary  to  enter  into 
any  argument  upon  that  subject.  At  the  same  time,  they 
must  take  the  liberty  of  observing,  that  they  are  not 
aware  of  any  case,  in  which  the  Court  of  Justiciary  have 
allowed  a  trial  to  proceed  under  a  solemn  indictment, 
where  the  only  conclusion  which  could  follow  in  point  of 
punishment,  was  a  mere  pecuniary  fine.  But  the  point 
lies  here.  The  act,  18  Geo.  II.  adopts  the  penalties  of 
the  12th  Geo.  II.  Now,  if  the  12th  Geo.  IL,  as  seems 
to  be  conceded,  and  at  all  events  is  proved,  do  not  extend 
to  Scotland,  and  if  the  penalties  under  that  statute  could 
not  form  a  subject  of  indictment  in  the  High  Court  of 
Justiciary, — where  is  the  competency  of  the  present  pro- 
ceeding ?  By  that  statute,  however,  the  person  was  to  be 
tried  before  one  Justice  of  the  Peace  in  England,  upon  the 
oath  of  one  or  more  credible  witnesses,  and  he  was  to  for- 
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feit  and  lose  the  sum  of  L.200,  to  be  levied  by  distress  No  24. 
and  sale  of  the  offender's  goods ;  and  by  the  5th  section  oreenhuff 
he  was  entitled  to  appeal  to  the  next  Quarter-Sessions.  *  May^"' 
The  privilege  of  appeal,  and  the  right  of  being  tried  in  a     ^^®' 
petty  court  for  a  petty  offence,  were  thus  conferred  upon  keeping  a 
him ;  and  yet  it  is  contended,  that  while  this  is  the  only  ^i»? 
penalty,  and  the  only  mode  of  trial,  to  which  the  English 
statute  subjects  him,  he  may,  by  the  incorporation  of  that 
statute  with  the  law  of  Scotland,  be  subject  to  Indictment 
before  the  High  Court  of  Justiciary.     The  pannels  hum- 
bly submit,  that  this  is  inconsistent  with  all  principle  and 
sound  legal  reasoning. 

III.  In  the  last  place,  the  charge  in  this  Indictment  is 
too  vague.  Thus,  in  the  minor  proposition,  the  pannels 
are  accused  of  keeping  a  house,  and  there  permiting  vari- 
ous persons  to  play  at  the  game  of  roulet  otherwise  roly- 
poly,  *^  and  at  other  games  with  cards  and  dice,  prohibit- 
""edhy  the  laws  qfihis  realm  previous  to  the  date  of  the 
"  statute  last  above  libelled''  It  is  clear,  that  the  parties 
are  entitled  to  be  informed  by  the  prosecutor  what  **  other 
''  games  prohibited  by  the  laws  of  the  realm,''  previous  to 
the  passing  of  the  act  of  the  18th  Geo.  II.,  they  are  ac- 
cused of  permitting  to  be  played ;  and  if  the  case  is  to  go 
to  trial  on  this  Indictment,  the  words  above  quoted  will 
fell  to  be  struck  out 

The  case  came  to  be  advised  this  day,  when  the  follow- 
ing opinions  were  delivered : — 

The  Lord  Justice-General. — My  impression  is, 
that  these  acts  of  Parliament,  particularly  the  last,  do  ex- 
tend to  Scotland.  It  is  admitted  for  the  pannels,  that,  ge- 
nerally speaking,  acts  of  Parliament  passed  since  the 
Union  do  extend  to  Scotland,  and  that  when  this  is  not 
intended  to  be  the  case,  a  special  proviso  to  that  effect  is 
inserted  in  the  act.  There  is  also  another  way  of  ex- 
cluding Scotland.  Many  acts  of  Parliament  are  stated 
to  apply  only  to  England  and  Wales,  and  the  town  of 
Berwick-upon-Tweed.    But  that  is  not  the  case  in  regard 
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No.  24.  to  the  acts  founded  on  in  this  Indictment.    These  acts 
Oreenhuff  are  Said  to  be  British  acts.    They  are  more  ; — they  are 
"way'iT'acts  of  a  Parliament  which  is  the  Parliament  of  Scot- 
^^^     land,  and,  since  the  Union,  of  Ireland  also.      The  terms 
Keepinif  a  ^^  ^^^  ^^^  ^^^^  ^^-  ^I*  c*  ^^9  ^^^  ^^  general  as  possible,— 
iTwil?  declaring,  "  that  from  and  after  the  84th  day  of  June 
**  1745,  no  person  or  persons," — ^it  is  not  said  Englishman 
or  Scotsman, — **  of  what  condition  soever,  shall  keep  any 
house,** — it  is*  not  said  in  England,  but  *^  any  house, 
room,  or  place  for  playing,  or  permit  or  suffer  any  per- 
son or  persons  whatsoever,  within  any  such  house, 
room,  or  place,  to  play  at  the  said  game  of  roulet,  other- 
wise roly-poly,  or  any  other  game  at  cards  or  dice  al- 
ready prohibited  by  the  laws  of  this  realm/'    No  doubt 
these  acts  refer  back  to  English  acts  of  great  antiquity ; 
and  some  of  their  terms  are  more  applicable  to  England 
than  to  Scotland.     The  punishment,  too,  which  they  pre- 
scribe, is  a  pecuniary  penalty  recoverable  in  certain  courts 
in  England.    It  may,  for  any  thing  we  know,  be  necessary 
in  the  law  of  that  country,  to  give  particular  courts  juris- 
diction in  particular  crimes ;  but  that  is  not  the  case  in 
Scotland.     The  Court  of  Justiciary  has  jurisdiction,  both 
by  common  law,  and  in  crimes  created  by  statute,  in  every 
case,  unless  where  it  is  specially  excluded.     And  the  in- 
stances referred  to  in  the  Information  for  the  prosecution 
prove,  that  we  have  no  difficulty  in  finding  means  of  ex- 
plicating that  jurisdiction,  even  in  cases  where  the  framers 
of  the  statutes  in  question  seem  to  have  left  Scotland  en- 
tirely out  of  view. 

The  Lord  Justice-Clerk. — I  am  very  far  from 
thinking  that  this  is  a  point  unattended  with  difficulty; 
and  still  less  can  I  be  of  that  opinion,  after  hearing  the 
view  of  the  question  taken  by  your  Lordship,  with  which 
I  regret  that  I  cannot  concur.  The  admission  for  the 
prosecution,  that  the  act  12th  Geo.  II.  c.  28  does  not  ap- 
ply to  Scotland,  I  consider  very  important.  It  is  argued 
that  the  later  statute,  that  of  18th  Geo.  11.  c.  34,  does  ap- 
ply to  Scotland.     But  it  is  important  to  observe,  that  re- 
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ference  is  mmde  in  the  preamble  of  that  act,  to  ^  the  many  No.  24. 
^  good  and  wholesome  laws,  now  in  being,  for  preventing  oreenhuff 
''excessive  and  deceitful  gaming."    On  referring  to  the^^.^^\^ 
act,  as  printed  in  the  Statate*Book,  I  find  a  reference  on     ^^^' 


margin  to  a  variety  of  acts,  from  the  S8d  Heniy  VIII.  Keeping  % 
c  9,  to  the  12th  Geo.  II.  c  28.  I  agree  that  when  the  ^[Jf 
legislature  passes  a  general  public  act — ^which  is  not 
intended  to  apply  to  Scotland — ^this  country  ought  to  be 
specially  exduded ;  and  J  am  dearly  of  opinion,  that  llie 
Court  has  rightly  decided,  that  the  mere  use  of  English 
law  terms  will  not  induce  them,  in  cases  where  tlie  sub- 
ject of  legidation  is  one  of  common  interest  to  both  coun- 
trieS)  to  bold  that  an  act  does  not  apply  to  Scotland. 
Bat,  in  the  present  case,  the  preamble  of  the  act  is  founded 
on  the  statement,  that  the  laws  then  in  being  on  the  sub- 
ject were  insufficient,  and  moat  of  the  acts  referred  to  on  the 
margin  do  not  apply  to  Scotland.  I  think,  therefore,  that 
we  cannot,  after  a  silence  of  a  hundred  years,  during 
which  a  doubt,  as  to  whether  these  statutes  apply  to  Scot- 
land, has  been  expnssed  by  Lord  Swinton,  (Abridgment 
voce  Gaming,)  and  no  mention  is  made  of  them  either  by 
Baron  Hume  or  Mr.  Burnett,  both  of  whom  paid  so  much 
attention  to  every  branch  of  our  criminal  law,  find,  for 
die  first  time,  that  an  Indictment  may  be  founded  on 
them.  And  I  regret  this  the  less,  because  I  am  clearly  of 
opinion,  that  the  very  dangerous  offence  here  charged, — 
opening  a  common  gaming-house,-— is  indictable  at  com- 
nKm  law  in  this  country. 

Lord  Meadowbank. — The  opinion  just  given  by  the 
Lord  Justice-Clerk,  is  precisely  that  which  I  had  formed. 
I  have  not  a  doubt  that  the  keeping  a  public  gaming- 
house is  an  indictable  offence  by  the  common  law  of 
Scotland ;  and,  therefore,  I  regret  the  less  being  compelled  * 
to  hold,  that  an  Indictment,  under  these  statutes,  cannot 
be  sustained.  I  recollect  the  case*of  an  act  of  Parliament, 
quite  general  in  its  phraseology, — ^the  object  of  which 
was  to  declare  it  felony  to  have  in  one's  possession  the 
paper  bdonging  to  the  Bank  of  England, — ^which  act, 
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No.  24.   from  the  circumstances  in  which  it  was  passed,  was  held  not 

Greenhuff  to  be  applicable  to  Scotland.     Now,  this  is  just  the  situa- 

^^Mav  21*'  ^i^°  ^^  which  the  second  act  libelled  on  in  the  Indictment 

1838.     stands.     It  is  an  act»  not  to  extend,  but  to  amend,  explain, 


Keeping  a  ^^^  Hiakc  morc  effectual  the  acts  then  in  being,  every  one 
Gaming  ^f  which  was  limited  to  England. 

House.  D 

Lord  Mackenzie.^— I  concur,  though  I  confess  that 
I  consider  the  case  one  of  very  great  difficulty  indeed.  It 
is  admitted  that  the  act  first  libelled  on,  the  12th  Geo. 
II.  c.  28,  does  not  apply  to  Scotland  ;  and  I  view  that  ad- 
mission as  of  great  importance,  because  I  think  the  one 
carries  the  other  along  with  it.  If  the  rule  were  to  be 
rigidly  enforced,  that  all  acts  of  Parliament  are  to  be  held 
to  apply  to  Scotland,  unless  this  country  is  specially  ex- 
cluded— it  would  often  be  attended  with  considerable 
difficulty.  The  British  Parliament  has,  in  thousands  of 
instances,  not  kept  in  mind  the  existence  of  Scotland  at  all. 
A  very  large  proportion  of  the  acts  in  the  statute-book 
are  of  this  description.  But  then,  it  is  often  found  out, 
from  the  subject  and  contents  of  the  act  itself,  that  it  was 
meant  to  be  applicable  to  the  whole  kingdom.  And  in 
that  case,  we  endeavour  to  explicate,  according  to  our  own 
forms,  the  jurisdiction  which  the  legislature  intended  to 
give  us.  But  that  is  not  the  case  in  regard  to  the  acts 
founded  on  in  this  Indictment.  The  second  is^  in  sub- 
stance, just  an  extension  to  a  different  form  of  the  offence 
of  the  procedure  and  penalties  prescribed  by  the  first. 
Now,  what  were  the  prosecutions,  to  which  persons 
offending  against  the  12th  Geo.  II.  c.  28,  by  play- 
ing the  games  there  prohibited,  were  to  be  subjected  ? 
Among  other  magistrates  before  whom  they  might  be  tried, 
the  mayors  of  England  are  specified.  And  when  it  is 
»  provided  in  a  subsequent  statute,  that  this  procedure  was 
to  be  extended  to  a  game  not  prohibited  in  the  first  act, 
it  cannot  surely  be  held,  that  the  effect  of  that  enactment 
is  to  extend  the  procedure,  so  as  to  make  it  competent  in 
a  wholly  different  Court,  and  in  a  different  country.  But 
there  is  another  point  of  the  case.     For  even  if  it  were 
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beld  that  this  statute  did  extend  to  Scotland,  I  think  it   No.  24. 
would  only  give  jurisdiction  to  the  inferior  courts.     The  Creenhuff 
question  whether  this  offence  could  be  proceeded  against  *  May*2i"* 
at  common  law,  is  totally  distinct,  and  one  on  which  it  is      '^^' 
not  necessary  for  us  to  enter  at  present.  Keeping  a 

Lord  Moncreiff. — I  agree  with  all  your  Lordships  Naming 
that  this  is  a  question  of  considerable  doubt  and  difficulty. 
We  are  all  agreed,  that  in  the  general  case,  an  act  of  the 
Parliament  of  the  United  Kingdom  is  to  be  considered  to 
extend  to  all  parts  of  the  United  Kingdom.  And  if  this 
be  the  case  in  regard  to  all  statutes,  it  holds  still  more  cer- 
tainly true,  as  to  those  relating  to  matters  of  general  policy, 
—^11  more  as  to  those  concerning  public  morals — and 
more  than  all,  as  to  those  regarding  any  thing  which,  by 
the  common  law  of  both  countries,  is  a  punishable  offence. 
The  first  act  to  which  it  is  necessary  to  look,  is  the  second 
libelled  on,  viz.  the  18th  Greo.  II.  c.  .94.  The  statement 
on  which  this  act  proceeds,  is  the  insufficiency  of  **  the 
*^  many  good  and  wholesome  laws  now  in  being,  for  pre- 
**  venting  excessive  and  deceitful  gaming. '  Now,  in 
Scotland  we  had  the  common  law,  and  we  had  a  statute, 
1621  c.  14,  both  prohibitory  of  gaming.  I  do  not  know  that 
it  might  not  beof  advantage,  both  in  England  and  Scotland, 
that  a  particular  game  should  be  declared  to  come  under 
the  prohibition  of  the  laws.  At  all  events,  can  we  sup- 
pose that  the  legislature,  in  prohibiting  a  **  pernicious 
game,*  the  evils  of  which  are  described  in  the  pream- 
ble of  the  principal  clause  of  this  act,  left  Scotland 
out  of  view?  Then  the  prohibitory  clause  is  absolute, 
—that  "  no  person  or  persons,  of  what  condition  soever, 
''shall  keep  any  house,  room,  or  place  for  playing, 
**  or  permit  or  suffer  any  person  or  persons  whatsoever, 
**8cc.  to  play  at  the  said  game  of  roulet,  otherwise 
"  roly-poly,  &c."  It  is  said,  the  particular  game  here  pro- 
hibited was  not  then  known  in  Scotland.  But  might  not 
the  legislature  contemplate,  that  persons  addicted  to  this 
game,  when  prevented  from  playing  at  it  in  England, 
would  migrate  into  Scotland  ^  I  cannot  confine  broad 
general  words,  in  the  body  of  the  statute,  by  references 
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Bwnttd  ^^^  ^y  lawyers  on  the  miuigtii.    We  have  already 
oreenhuff  in  many  cases,  that  references  to  English  acts  do  not  ex* 
%iay2T' elude  Scotland.    We  have  also  decided  that  the  nse  oi 
^^^'     English  words  does  not  exclude  this  country  ;   and  I 
Keeping  a  think,  that  the  reference  to  English  Courts  of  law,  in 
^^?  section  8th  of  this  statute,  cannot  have  any  greater  effect, 
than  has  been  given  to  the  use  of  similar  tcarms  in  other 
cases^  where  it  has  been  held  that  the  Courts  of  Scotland 
are  not  excluded.    If  these  views  are  correct,  there  re- 
mains nothing  but  a  mere  inference  of  some  intention,  on 
the  part  of  the  legislature,  to  refer  to  the  English  practice 
alone.     I  think  it  would  be  very  unsafe  to  found  on  any 
such  inference.     But,  I  think  the  inference  is  very  doubU 
fill.     It  is  a  mistake  to  suppose,  that  the  {Hrosecutor  admits 
the  act  12ih  Geo.  II.  c.  S8  not  to  extend  to  Scotland. 
He  only  thinks  it  unnecessary  to  argue  the  point  whether 
it  does  or  not    But,  supposing  the  act  12th  Geo.  II.  to  be 
so  constructed,  as  that  it  is  held  not  to  extend  to  Scot- 
land— and,  supposing  that  when  the  legislature  came  to 
draw  the  subsequent  act,  they  alter  its  terms  so  as  to 
make  them  appear  more  extensive, — I  think  that  is  an  ar- 
gument for  supposing,  that  whatever  may  have  been  the 
intentions  of  the  first  act,  the  second  was  intended  to  ap- 
ply to  both  ends  of  the  island.    The  fact  of  the  particular 
game  not  having  been  practised  in  Scotland,  is  probably 
a  sufficient  reason  for  no  prosecution  having  hitherto 
taken  place  under  this  act.    The  circumstance  is  undoubt- 
edly important,  that  nothing  is  said  regarding  these  acts, 
either  by  Baron  Hume  in  his  elaborate  work,  or  by  Mr. 
Burnett  in  his  posthumous  publication,  and  that  a  doubt  is 
expressed  by  Lord  Swinton  in  his  Abridgment  of  the  Sta- 
tutes, and  by  Mr.  Hutcheson,  (vol.  ii.  p.  354,)  whether 
they  apply  to  Scotland.     Still  I  am  inclined  to  hold  that 
this  is  the  case,  at  least  with  the  second  act  libelled  on ; 
and,  if  it  does  extend  to  Scotland,  I  think  indictment  must 
lie  in  this  Court,  as  we  have  held  in  all  similar  cases  where 
the  jurisdiction  of  the  Justiciary  Court  is  not  excluded. 
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Lord  MEDWYN.^-^This  oertainlyis  a  difficult  point  ^^'^ 
I  think  that  in  all  questions  relating  to  public  morals,  the  Oreenhaff 
proTisions  of  a  British  statute  will  apply  to  the  whole  ikuysi 
ialiod,  unless  there  is  something  in  the  object  and  jq,  ^*^ 
tentiona  of  it,  by  which  its  application  is  limited.  A  Kfeping'a 
ipecial  proTiBo  on  the  subject  is  not  necessary.  Reference  h^^' 
to  English  acta  will  not  exclude  Scotland ;  neither  will  the 
want  of  proper  machinery,  adapted  to  the  legal  forms  of 
this  country.  As  to  the  first  act  libelled  on,  I  am  clearly 
of  opinion  that  it  does  not  apply  to  Scotland.  The  pre- 
amble on  which  it  proceeds,  and  the  whole  machinery  of 
the  act  are  applicable  to  England  alone.  The  question 
then  is,  whether  the  next  act,  that  of  18th  Greo  II.  c.  34, 
»  applicable  to  Scotland.  The  title  is,  *'  An  Act  to  ex- 
*^  plain,  amend,  and  make  more  effectual  the  Laws,  in 
"^  being  to  prevent  excessive  and  deceitful  gaming,  and 
"  to  restrain  and  prevent  the  excessive  increase  of  horse 
"*  races.''  It  is  said  that  this  is  general,  and  it  is  asked  if 
there  is  anything  here  by  which  the  act  is  limited  to  Eng- 
land. I  answer,  its  object  is  declared  to  be  to  **  amend  the 
laws  in  being" — and  reference  is  made  to  the  particular 
acts  which  it  does  *'  amend  and  make  more  effectual,"  and 
all  of  which  are  acts  applying  to  England  alone.  The  civil 
court  did  indeed  extend  one  of  these  to  Scotland,  (Elchies, 
Pact.  Illicit.)  But  a  civil  court  may  apply  a  civil  re- 
medy, when  a  criminal  court  cannot  apply  a  criminal  re- 
medy. The  eighth  section  of  the  act  gives  a  jurisdiction 
only  to  certain  English  courts.  If  I  thought  the  act  ap- 
plied to  Scotland,  I  should  have  no  difficulty  in  finding 
a  court  in  this  country  which  had  jurisdiction.  But  I 
think  the  menticm  of  these  English  courts  is  just  an  addi- 
tional proof,  that  it  was  not  intended  to  apply  to  Scotland. 
I  confess,  besides,  that  even  if  I  held  that  the  statute 
did  extend  to  Scotland,  I  should  hesitate  before  I  found 
that  it  would  afford  ground  for  an  Indictment  before  this 
Court.  A  pecuniary  penalty  is  not  one  of  the  ordinary 
pains  of  law,  for  which  the  public  prosecutor  is  in  the 
habit  of  insisting  before  us. 
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No.  24.       Lord  Cockburn. — ^Although  I  think  this  a  case  of 
Oreenhuff  great  difficulty,  I  have  came  to  be  of  the  same  opiDion  as 
*  May  2?*'  the  majority  of  the  Court.     We  are  all  agreed  that  a  Bri- 
^^^     tish  statute  will  apply  to  Scotland,  unless  Scotland  is  ex- 
Keeping  a  cludcd.     The  qucstiou  is,  whether  or  not  there  is  in  these 
HcmMf  ^^^  ^^^^  ^°  exclusion.     The  exclusion  need  not  be  in  ex- 
press words — it  may  be  evident  from  the  phraseology  and 
general  intendment  of  the  statute.     I  think  that  is  the 
case  here ;  and  that  opinion  is  strengthened  by  the  doubt 
expressed  by  Lord  Swinton,  and  by  the  length  of  time 
which  has  passed,  without  any  prosecution  taking  place  in 
Scotland,  under  these  statutes. 

The  Court  accordingly  found,  that  the  statutes  referred 
to  in  the  Indictment  do  not  extend  to  Scotland,  therefore 
sustained  the  objection  to  the  competency  of  the  same, 
and  dismissed  the  Indictment  and  the  pannels  firom  the 
bar.^ 


June  11  Present, 

1838. 

The  Lord  Justice-Clerk. 

Lords  Meadowbank,  Mackenzie,  Moncreiff,  Medwyn, 

cocrbdkn. 

David  Mackenzie,  Suspender, — JRoberisan — Neaves 

AGAINST 

George  Jeffrey,  Respondent, — Handyside, 
Suspension.— Statute  17  Geo.  III.  c  56.-.Pkoce88 1.  It  is  no 


»  The  pannels  were  subsequently  served  with  an  Indictment,  charg- 
ing them  at  common  law  with  the  crime  of  "  Opening  and  Keeping 
"  a  Common  Gaming-House,  for  the  playing  of  games  of  chance  for 
"  money,  for  the  profit  of  the  keepers,  and  where  games  of  chance  are 
"  commonly  and  publicly  played  for  money.*'  After  a  debate  on  the 
relevancy  of  the  charge,  the  Court,  on  the  18th  of  July,  ordered  lufor- 
mations  on  the  subject. 
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oljectioD  to  a  oomplaint,  under  the  above  statute,  that  although  pre- 
senled  after  the  aoceflsion  of  Her  present  Majesty,  it  was  addressed 
to  Bii  Majesty's  Justices  of  the  Peace,  or  that  in  the  address  the 
coaoty  was  left  bknk. 

2.  The  essence  of  the  crime  constituted  by  the  statute  being  the  pos- 
iemon  of  articles  of  the  nature  there  referred  to — not  the  conceal- 
meni  of  them,  it  is  sufficient  if  the  complaint  bear  that  such  articles 
are  concealed,  or  io  be/aundy  in  the  house  of  the  person  complained 
against. 

3.  The  objections  that  a  written  proof  was  taken,  and  that  the  two 
Justices,  before  whom  the  accused  was  originally  brought,  did  not 
act  throughout  the  whole  case,  repelled. 

On  the  ISth  of  October  ISST^  the  Respondent  presented  to   Now  25. 
the  Justices  of  Peace  for  the  county  of  Lanark,  a  com-  M«ckenra 
plaint  under  the  act  17th  Geo.  III.  c.  56.*  setting  forth,  J^J^J 

1838. 


^  By  this  act,  entitled  <*  An  Act  for  amending  and  rendering  more  ef- Saspendon. 
fectual  the  severai  laws  now  in  being  for  the  more  eflfectual  preventing 
of  frauds  and  abuses  by  persons  employed  in  the  manufacture  of  hats, 
and  in  the  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  hemp,  flax, 
mohair,  and  silk  manufacture ;  and  also  for  making  provision  to  prevent 
frauds  by  journeymen  dyers,"  it  is  provided,  (§  10),  **  That  it  shall  and 
"  may  be  lawful  for  any  two  Justices  of  the  Peace  of  any  county,  ri- 
*<  ding,  division,  city,  liberty,  town  or  place,  upon  complaint  made  to  them 
"  upon  oath,  by  any  one  credible  person,  or  (being  of  the  people  called 
**  Quakers)  upon  solemn  affirmation,  that  there  b  cause  to  suspect  that 
*(  any  such  purloined  or  embezzled  materials,  whether  mixed  or  unmixed, 
**  wrought  or  un wrought,  are  concealed  in  any  dwelling  house,  out- 
"  house,  yard,  garden,  or  other  place  or  places,  by  virtue  of  a  warrant 
^  under  their  hands  and  seals,  to  cause  every  such  dwelling  house,  out- 
"  house,  yard,  garden,  or  place  to  be  searched  in  the  day  time,  and  if 
^  any  such  materials,  suspected  to  be  purloined  or  embezzled,  shall  be 
**  found  therein,  to  cause  the  same,  and  the  person  or  persons  in  whose 
"  house,  outhouse,  yard,  garden  or  other  place,  the  same  shall  be  found, 
"  to  be  brought  before  any  two  Justices  of  the  Peace  for  the  same  coun- 
^  ty,  riding,  division,  city,  liberty,  town,  or  place ;  and  if  the  said  per- 
**  son  or  persons  shall  not  give  an  account,  to  the  satisfaction  of  such 
"  Justices,  how  he,  she,  or  they  came  by  the  same,  then  the  person  or 
**  persons  so  offending  shall  be  deemed  and  adjudged  guilty  of  a  mis- 
**  demeanour,  and  shall  be  punished  in  manner  herein  afler  mention- 
"  ed,  although  no  proof  shall  be  given  to  whom  such  materials  belong." 
And,  by  §  14,  it  is  enacted,  **  That  every  person  deemed  and  adjudged 
"  guilty  of  a  misdemeanour,  in  having  in  his  or  her  possession,  any  ma- 
*'  terials  suspected  to  be  purloined  or  embezzled,  and  not  producing  the 


« 
« 

« 
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No.  25.  have  been  exhausted  by  the  Justices  before  whom  the  sus* 

Mackenzie  ,  ••111.  i_^ 

V,       pender  was  ongmally  brought. 
jimL'*n        It  was  answered  for  the  Respondent : — ^AU  objections 
1838.     founded    on   mere   informalities  are   expressly  prohibit 

Suipenrion.*^  ^7  *®  Statute;  which  enacts,   {§  22.)    "    that   no 
order  made  touching  or  concerning  any  of  the  mat* 
ters  in  this  act  contained,  or  any  proceedings  to  be 
had  touching  the  conviction  of  any  offender  or  offen- 
ders against  the  said  act  of  the  S2d  of  Geo.  II.  or 
this    act,    shall  be  quashed   for  want  of  form.*"      I. 
Independently  of  this  enactment,  the  objection  that  the 
word  "  Lanark"  was  not  filled  up  in  the  printed  form 
of  petition  used,  and  that  there  is  a  mistake  in  the  ad- 
dress to  the  Justices,  are  untenable,  because,  (1.)  no  formal 
petition  is  necessary  under  the  statute,  (2.)  the  designa- 
tions of  both  parties  being  set  forth  in  the  complaint,  it 
was  evident  that  the  application  was  to  the  Justices  of  the 
county  in  which  they  resided,  (3.)  the  objection  is  too 
late,  after  the  suspender  has  appeared,  pleaded,  led  proof, 
and  joined  issue  before  the  Justices  of  Lanarkshire,  (4.) 
the  address  of  the  complaint  being  to  **  His^  (instead  of 
H£R)  *'  Majesty's  Justices  of  the  Peace**  is  a  mere  error  in 
grammar,  and  quite  immaterial.     S.  The  essence  of  the 
statutory  offence  is  not  camcealment  of  embezzled  goods, 
but  the  feet  of  goods  suspected  to  be  embezzled  being 
Jimnd  in  the  possession  of  the  accused.      S.  A  proof 
in  writing  was  quite  competent,  especially  as  the  supen- 
der  acquiesced  in  it,  and  asked  leave  to  give  in  a  written 
pleading ;  and  it  was  not  necessary  under  the  statute  that 
the  same  Justices  should  act  throughout  the  whole  case. 

The  counsel  on  both  sides  having  been  heard,  the  fol- 
lowing opinions  were  delivered. 

Lord  MeadoWbakk. — The  facts  of  the  case  are  very 
short.  The  statute  under  which  these  proceedings  ori- 
ginated sets  forth,  that  as  the  law  then  stood,  there  was 
no  power  to  search  for  goods  supposed  to  be  purloined, 
previous  to  the  conviction  of  the  offender,  and  it  provides 
a  remedy  for  this  evil.  The  crime  constituted  by  the 
statute,  was  having  in  one's  possession  articles  of  the  na- 


nan. 
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ture  referred  to.  The  complainer  here  goes  to  the  Ma-  No.  26. 
gistratesy  in  some  form  or  other,  and  states  his  belief  that  ^ 
articles  of  this  kind  are  concealed,  or  to  be  found,  in  the  j^^{ 
possession  of  the  suspender.  In  the  form  of  complaint  ^^^* 
which  he  prefers  the  county  is  left  blank,  but  two  Jus-g^ 
tices  of  the  county  in  which  the  premises  occupied  by  the 
suspender  are  situated,  take  the  oath  of  the  complainer, — 
grant  a  search  warrant, — receive  the  suspender's  declara- 
tion,— ^give  both  parties  the  benefit  of  a  proof ;  and  a  con- 
viction finally  takes  place,  which  is  made  out  in  the  terms 
of  the  statute.  This  conviction  has  no  reference — and  it 
was  not  necessary  that  it  should  have— either  to  the  ori- 
ginal complaint,  or  to  the  oath  taken  to  the  truth  of  it. 
A  variety  of  objections  are  now  stated  against  that  con- 
viction, but  they  do  not  appear  to  me  sufficient  to  lead  us 
to  suspend  the  judgment.  (1.)  The  mistake  and  omission 
in  the  address  of  the  complaint,  I  think  of  no  consequence* 
The  fact  to  what  Justices  it  was  really  made,  is  proved  by 
those  who  took  it  up,  and  by  the  circumstance  of  its  being 
dated  after  the  commencementof  the  Queen's  reign,  although 
it  is  addressed  to  **  His  Majesty's  Justices  of  the  Peace/ ' 
But  a  verbal  complaint  would  have  been  sufficient.  I  can 
only  suppose,  that  the  Justices  took  it  down  in  writing, 
because  the  oath  afterwards  taken  must  refer  to  it.  (2.) 
In  regard  to  the  alleged  discrepancy  between  the  terms  of 
the  complaint  and  the  provisions  of  the  statute,  the  fact 
of  the  goods  being  in  the  possession  of  the  party  complained 
against — ^not  his  concealment  of  them — is  the  essence  of  the 
crinae.  The  application  directed  by  the  statute,  setting  forth 
that  articles  of  the  nature  referred  to  are  *^  concealed  in  any 
*"  dwelling-house"  has  reference  to  the  fact  of  goods  not 
found,  but  concealed — and  its  object  is  to  obtain  a  right  of 
search.  (3.)  The  whole  proceedings  in  the  case  cannot  be 
quashed,  because  the  Justices,  instead  of  adopting  a  sum- 
mary mode  of  procedure,  took  the  proof  in  writing,  and 
allowed  a  deliberate  argument  upon  it.  There  is  no  pro- 
vision in  this  act  forbidding  written  proceedings,  which 
there  is  in  all  those  acts  in  which  writing  is  intended  to 
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No.  35.  be  excluded.    On  the  contraryi  there  is  the  oathi  which 

V.  must  be  in  writing,  because  it  is  only  thus  that  it  can 

j^rfi  8^  before  the  Justices  who  are  to  judge  in  the  case,  who, 

iW8.  i^  jg  admitted,  may  be  different  from  those  to  whom  the 


ga,p^n,j<,n.  complaiut  is  made.  Now,  if  part  of  the  proceedings  may 
be  in  writing-^why  may  not  all  ?  It  is  not  disputed  that 
a  proof  is  competent.  And  if  it  is  so  to  one  party,  it 
must  be  to  both.  Then  a  review  is  given  on  the  merits 
to  the  Quarter  Sessions!  Now,  to  enable  them  to  exercise 
this  power  of  review,  the  proof  must  be  taken  down  in 
writing;  and  the  moment  you  come. to  consider  this  ad- 
missible,  there  is  an  end  to  the  objection  founded  on 
the  change  of  the  Justices  during  different  parts  of  the 
case.  The  complaint  is  to  the  whole  Justices  of  the 
county,  and  any  two  of  them  are  allowed  to  take  the 
whole  case  into  consideration^  if  they  have  the  means  of 
doing  so, — which  any  two  have,  if  the  proof  is  reduced 
to  writing. 

Lord  Mackenzie.-^I  concur  in  thinking  that  none 
of  the  objections  are  sufficient.  (1.)  The  objection  that 
the  complaint  was  presented  blank,  is  sufficiently  answered 
by  the  fact,  that  it  was  presented  to  the  Justices  of  Lan- 
arkshire, and  entertained  by  them,  and  that  the  party  ap- 
peared without  objection.  (2.)  Then  it  is  said  that  the 
concealment  of  the  goods  is  not  set  forth  in  the  complaint. 
I  am  not  certain  that  the  statute  required  any  conceal- 
ment different  from  that  possession  on  which  rest  convic- 
tions for  reset  of  theft  It  is  sufficient  to  bring  the  party 
complained  against  under  the  requirements  of  the  statute, 
if  the  goods  are  found  in  his  possession.  The  provision  as  to 
goods  concealed,  is  made  with  a  view  to  the  search  warrant 
to  be  obtained  if  necessary.  What  is  required  for  the  con- 
viction of  the  offender  is  possession.  (3.)  Then  it  is  said 
that  the  proceedings  were  inaccurate,  because  they  were  re- 
duced to  writing.  But  the  oath  was  not,  in  this  respect, 
worse  than  the  ordinary  form  of  procedure  in  England. 
There  the  party  makes  an  oral  statement,  which  is  after- 
wards taken  down  in  writing.  Now,  in  what  respect  is  itob- 
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jectioimble,  that,  mstead  of  this,  a  written  com^aint   No.sft. 
shoald  be  presrated,  which  is  afterwards  sworn  to  as^^°** 
true?     As  to  the  rest  of  the  writing,  it  all  either  took  j^f{ 
place  on  the  motion  of  the  suspender  himself,  or  was  ac-     ^sss. 
quiesced  in  by  him.     His  conviction  cannot  be  void,  be^g^  ngion, 
cause  he  had  the  benefit  of  a  written  proof*     It  is  ob- 
jected, that  the  same  Justices  did  not  act  throughout. 
I  agree  with  Lord  Meadowbank  that  this  is  not  fNrohibited 
by  the  statute,  and  that  it  is  quite  warranted  when  the 
proof  is  in  writing.      The  Justices  had  all  before  them 
the  accused  party  himself,  and  his  declaration,  and  they 
were  always  entitled  to  convict  him,  if  he  did  not  explain, 
to  their  satisfaction,  how  he  came  by  the  articles  found 
in  his  possession. 

Lord  Moncrkiff.^-^I  must  confess  that  I  have  some 
doubts  on  two  points.     The  mistake  in  the  address  to  Ilia^ 
instead  of  Her  Majesty's  Justices^  is  not  material,  as  the 
date  of  the  instrument  removes  all  doubt  as  to  what  was 
intended.     I  was,  at  first,  struck  with  the  olgection,  that 
the  ccHnplaint  did  not  set  forth  positively  that  the  goods 
were  ccmcealed.     But  I  am  now  satisfied — especially  on 
looking  at  section  ]  4 — that  the  provisions  of  the  act,  on 
which  this  objection  is  founded,  refer  only  to  a  preparation 
for  a  search,  and  do  not  contain  the  statement  of  the 
crime.     But  the  first  doubt  which  I  have,  r^ards  the 
fiulure  of  the  application  to  mention  the  county,  to  the 
Justices  of  which  it  is  made*     It  may  be  that  a  verbal 
complaint,  followed  by  the  oath  of  the  complainer,  would 
have  been  sufficient.     But  there  is  here  a  formal  com- 
plaint presented,  and  there  is  no  oath  without  reference  to 
it    That  being  the  case,  I  am  afraid  of  the  precedent  of 
finding  this  complaint  a  formal  writ,  on  which  any  pro- 
cedure can  competently  follow.     A  complaint  of  this  na- 
ture ought  to  be  addressed  to  a  court  which  has  jurisdic- 
Uon.    This  might  have  been  presented  to  parties  who  had 
no  jurisdiction  in  Lanarkshire.     It  is  not  sufficient,  in 
my  view  of  the  case,  that  it  appears  in  gremio  of  the  com- 
plaint, that  the  crime  was  committed,  and  the  party  re- 
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No.  26.   sides  in  that  county.     All  I  say,  however,  is  that  I  have 
V.       great  doubts  on  this  point.     I  have  similar  doubts  as  to 
Ji^ru   ^be  change  in  the  Justices,  before  whom  different  parts  of 
^^^'     the  proceedings  took  place.     It  may  be  that  the  act  con- 
suBpension.  tcmplatcd,  that  nothing  should  be  taken  down  in  writing. 
I  do  not  say  that  writing  is,  therefore,  prohibited,  and 
that  it  is  a  good  objection,  that  the  evidence,  or  the  de- 
claration of  the  accused,  was  reduced  to  writing.    But 
the  terms  of  the  act  are  very  precise,  ordaining  that 
any  two  Justices"  may,  upon  complaint,  grant  "  war- 
rant under  their  hands  and  seals,"  (I  am  quite  clear  that 
no  objection  lies  on  this  point,^)  to  cause  the  houses  of  sus- 
pected persons  to  be  searched,  and  such  persons  brought 
before  *^  any  two  Justices ;"  "  and  if  the  said  person  or 
'*  persons  shall  not  give  an  account,  to  the  satisfaction  of 
**  such  Justices^^  how  he,  she,  or  they  came  by  the  goods, 
their  conviction  shall  follow.     Now,  I  hold  it  to  be  quite 
clear,  that  in  granting  the  search  warrant,  any  two  Jus- 
tices may  act,  and  their  warrant  is  sufficient  for  bringing 
the  goods,  and  the  party  accused,  before  *'  any  two  Jus- 
tices ;"  but  it  is  **  to  the  satisfaction  of  such  Justices," — 
that  is,  of  these  last  two — that  the  party  is  required  to  ac- 
count how  he  came  by  the  goods.     In  the  present  case, 
waving  the  question  relative  to  the  form  in  which  the 
proof  was  taken,  (in  regard  to  which  there  seems  to  have 
been  a  consent  by  both  parties,)— ^nd,  supposing  it  com- 
petent to  allow  different  Justices  to  assist  in  taking  the 
proof, — were  not  the  two  before  whom  the  accused  party 


^  It  had  been  stated  in  the  pleadings  for  the  suspender,  but  not  in- 
sisted on,  that  the  search  warrant  was  not  under  the  "  hands  and  seals' 
of  the  Justices,  as  required  by  the  statute.  The  unanimous  opinion  of 
the  Court  seemed  to  be,  that  the  want  of  the  magistrate's  seal  was  of  no 
consequence  in  a  Scotch  warrant,  the  Lord  Justice- Clerk  stating  that 
he  had  heard  Lord  Braxfield  lay  down  the  law  to  that  effect  in  the  case 
of  John  and  Arthur  O'Neal  in  1796.  (See  Hume,  Vol.  L  p.  251). 
Lord  Medwyn  observed,  that  even  in  England,  notwithstanding  ex- 
press statutory  instruction,  the  seal  of  the  magistrate  is  not  now  con- 
sidered an  indispensable  solemnity. 
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was  originally  brought,  those  according  to  whose  judg-  .J'^**-. 
ment  he  ought  to  have  been  convicted  or  acquitted  ?     I      «. 
have  the  greater  difficulty  on  this  point,  because  there  is  j^e  [i 
a  great  difference  between  hearing  a  proof  led,  or  a  de-Jf^ 
daration  taken,  and  afterwards  reading  them.  SnspemioDu 

Lord  Medwyn. — I  concur  with  Lord  Meadowbank 
and  Lord  Mackenzie.  In  regard  to  the  points  on  which 
Lord  Moncreiff  differs — I  never  from  the  first  thought* 
that  the  circumstance  of  the  county  being  left  blank  in 
the  complaint  was  fatal.  Even  if  the  22nd  section  did 
not  provide  that  no  proceeding  under  this  act  should  be 
**  quashed  for  want  of  form,"  I  should  not  think  this  an 
essential  form.  Lord  Moncreiff  does  not  object  to  the 
proof  having  been  taken  down  in  writing.  We  have 
often  considerable  difficulty  in  applying  a  statute  of  this 
kind,  which  is  framed  with  no  reference  to  Scotland. 
The  proceedings  under  it  in  England  would  be  in  this 
form.  After  a  written  oath  and  declaration,  there  would 
be  a  verbal  examination — then,  if  this  were  insufficient, 
a  proof  would  follow,  which  would  not  be  taken  down  in 
writing,  because  in  England  proceedings  in  the  Justice 
of  Peace  Courts  are  never  so  taken  down.  Then  an  ap- 
peal is  allowed  to  the  Quarter  Sessions,  wh^e  all  the 
witnesses  may  be  examined  over  again,  and  others  also, 
and  the  judgment  of  the  Quarter  Sessions  is  in  fact  a  new 
judgment.  When  these  statutes  are  applied  to  Scotland, 
we  must  not  forget  that  it  is  so  much  the  genius  of  our 

law,  that  every  thing  is  to  be  taken  down,  that  only 
the  consent  of  the  party  himself  can  dispense  with  that 
formality.  (Brown  v.  the  Heritors  of  Kilberry,  affirmed  on 
appeal,  June  12  1829.  Wilson  and  Shaw,  vol.  iii.  p  441.) 
The  Justices  of  the  Peace  always  take  down  the  evidence, 
unless  their  doing  so  is  specially  prohibited,  as  in  the 
Salmon  Fisheries  Acts,  and  Police  Acts,  where  the  genius 
of  the  law  is  made  to  bend  to  statutory  provisions.  Then 
the  question  remains,  whether  it  is  competent  for  differ- 
ent Justices  to  judge  in  the  case,  from  those  before  whom 
the  accused  party  was  originally  brought ;  and  I  see  no 

vol,.   II.  M 
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No.  26.   incompetency  in  this.     If  the  accused  can  satisfy  the  first 

V.      Justices,  he.is  at  once  dismissed.    If  not,  a  proof  is  taken, 

junell'  and  then  the  declaration  emitted  by  him  is  no  more  re* 

^^^     garded,  but  the  Justices  decide  on  the  written  proof,  and 


Snipension.  R^y  two  of  them  are  as  able  to  do  this  as  the  two  before 
whom  he  was  originally  brought. 

Lord  Cogkburn. — I  concur  with  the  majority  of  the 
Ciourt. 

The  Lord  Justic£*Cjlerk. — I  am  in  the  same  situa- 
tion. The  points  worthy  of  attention  are  those  stated  by 
Lord  Moncreiff.  But  the  objection  founded  on  the  omis- 
sion of  the  county  in  the  complaint  I  consider  too  critical, 
especially  since  it  was  not  taken  in  limine.  The  other  point 
at  first  appeared  to  me  doubtful ;  and  if  I  thought  that  the 
act  contemplated  that  the  same  two  Justices  should  act 
throughout,  I  would  consider  it  a  serious  objection.  But 
I  agree  with  Lord  Medwyn,  that  when  we  apply  to  Scot- 
land an  act  of  this  nature,  the  terms  of  which  evidently 
refer  to  England  alone,  we  must  do  so  according  to  our 
own  fqrms.  And  we  never  forbid  writing,  unless  where 
it  is  specially  excluded.  Now,  if  the  proof  is  taken  down, 
and  followed  by  minutes  of  debate — a  step  taken  for  the 
benefit  of  the  accused — there  can  be  no  objection  to  the  case 
being  disposed  of  by  any  two  of  the  Justices,  who  have  an 
opportunity  of  reading  the  proof,  and  considering  the  argu- 
ments of  the  parties. 

The  Court  accordingly  refused  the  bill,  with  expenses. 

JoRK  CuLLEK,  W.  S.^WoTBSA8POOK  &  A/ack,  W.  S,-^Jffenit. 
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Theft,  &C. 


Present,  j„ly  12 

1838. 
The  Lord  Justice-General, 

Lords  MoNCRsiFr,  Medwtk,  Cockburk. 
Her  Majesty's  Ad vocatb— -  ^Sb/.- G^.  Rutherfurd — Davidson* 

AGAINST 

James  Noble — C.  G.  Bobertson. 

l!n>iCTMENT. — An  error  in  the  trade  of  the  injured  party  is  of  no  con* 
sequence,  if  he  is  otherwise  sufficiently  and  correctly  described. 

Jamjss  Noble  was  charged  with  Theft,  aggravated  by   No.  28. 
his  having  been  previously  convicted  of  Theft :  Noble. 

In  so  far  as,  oo  the  dUt  May  1888,  within  the  shop  situated  in 
Dickson's  dose,  High  Street,  Edinburgh,  then  and  now  or  lately  oc- 
cupied by  Mary  Dick  or  Lyall,  spirit  dealer,  then  and  now  or  lately 
residing  there,  the  said  James  Noble  did  wickedly  and  feloniously 
Ileal  and  theftuously  away  take,  a  silver  plated  candlestick,  the  proper- 
ty or  in  the  lawful  possession  of  the  said  Mary  Dick  or  Lyall. 

It  was  elicited  in  the  cross-examination  of  Mrs.  Lyall, 
that  she  had  had  a  license  as  a  spirit  dealer,  extending 
down  to  October  1838, — but  she  had  changed  her  resi- 
dence on  the  25th  of  May,  and  the  license  had  been  trans- 
ferred to  the  new  tenant.  Since  that  time  she  had  merely 
sold  porter  and  ale. 

The  pooof  having  been  concluded, 

The  Solicitor-General,  for  the  prosecution,  in  an- 
ticipation of  the  objection  to  be  founded  on  the  discre- 
pancy between  the  charge,  as  contained  in  the  Indictment, 
and  the  evidence,  in  regard  to  the  trade  of  the  party  from 
whom  the  theft  was  committed,  referred  to  the  cases  of 
William  M^Gee,  Glasgow,  January  6,  1837,  (Swinton, 
Vol.  i.  p.  425),  and  Edward  M*Avoy,  Glasgow,  September 
27,1837,  (lb.  p.  546.) 

C.  G.  Robertson,  for  the  pannel,  referred,  in  support 
of  the  objection,  to  Alison,  Vol.  ii.  p.  283,  and  the  cases 
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No.  26.   of  John  Hannay,  1806>  and  John  Ferguson,  1831,  (lb.  pp. 

n'SS,    285,286.) 

^1838.^'       The  Lord  Justice-General,  before  charging  the 
■  Jury,  requested  to  know  the  opinions  of  the  rest  of  the 

Theft,  &c  Qq^j.^  qq  ji^g  point  of  law  thus  raised. 

Lord  Moncreiff. — I  am  not  of  opinion  that  this  is 
a  good  objection.  The  case  of  Hannay  is  a  remarkable 
one,  but  it  ought  to  be  recollected,  that  it  was  there  proved, 
that  another  person  of  the  same  name  resided  at  the  place 
libelled.  In  this  case,  there  is  no  attempt  to  prove  the  ex- 
istence of  another  Mrs.  Lyall,  who  is  a  spirit  dealer. 
There  is  no  question  that  the  party  from  whom  the  theft 
was  committed,  is  well  designed  by  her  residence.  Then 
she  was  a  spirit  dealer  till  within  a  few  days  before  the 
crime  was  committed.  The  case,  therefore,  is  stronger 
than  those  which  Lord  Meadowbank,  Lord  Cockburn,  and 
I  have  decided  at  Glasgow.  In  regard  to  the  case  of 
Ferguson,  I  think  that  the  distinction  drawn  between  the 
names  Marion  and  Meney  was  rather  fine.  But  the  dis- 
crepancy there  was  in  the  name  of  the  party,  which  is  a 
more  material  circumstance  than  his  trade. 

Lord  Medwyn. — I  concur  in  thinking  that  the  objec- 
tion is  a  great  deal  too  critical.  No  doubt,  the  Indictment 
must  be  so  precise  on  a  matter  of  this  nature,  as  that  there 
shall  be  no  risk  of  the  pannel  being  misled  as  to  the  per- 
son intended.  Now,  in  this  case,  the  woman  is  so  nearly 
entitled  to  the  designation  of  a  spirit  dealer,  that  she  ^v^as 
such  on  the  sixth  day  before  the  crime  was  committed — 
she  is  rightly  described  by  her  name  and  residence, — and 
she  is  still  a  dealer  in  articles  somewhat  similar  to  spirits. 
Even,  therefore,  if  the  case  of  M'Gree  had  been  wrong  de- 
decided,  (which  I  am  far  from  holding),  I  think  this  is  a 
stronger  case,  and  much  more  similar  to  that  of  M*Avoy. 
In  the  case  of  Ferguson,  I  concurred  in  holding,  that  the 
mother  of  the  child  was  not  properly  designed.  But  the 
discrepancy  there  was,  that  her  name  was  not  Marion  at 
all — ^but  Elspeth  Meney,  after  the  sirname  of  her  grand- 
mother. 
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Lord  Cockburn. — ^I  entirely  concur  in  holding  that  ^o.  s& 
the  objection  here  taken  is  a  great  deal  too  fine.  Nobie» 

The  Lord  Justice-General. — I  am  of  the  same  ^isss.^ 
opinion.     I  do  not  know  if  I  quite  agree  with  Mr.  Alison^  — — 
(Vol.  i.  p.  28S),  that  a  greater  degree  of  strictness  is     ^^  ^ 
required  in  the  designation  of  the  injured  party,  than  in 
that  of  a  witness.     A  witness  may  be  so  material,  that 
the  acquittal  or  conviction  of  the  pannel  depends  entirely 
on  his  evidence,  and  the  party  ought  to  be  fully  informed 
who  is  the  person  intended  to  be  brought.      In  the  pre- 
sent case,  as  there  is  no  doubt  that  the  name  and  resi- 
dence of  the  party  are  correctly  given,  I  think  there  is 
no  ground  for  the  objection  taken. 

The  Jury  unanimously  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 


Her  Majesty's  Advocate — SoL-Gen,  Rutherfurd — Handyide. 

AGAINST 

Jean  Grant,  William  Innbs,  and  Alexander  Grant. — 

T.  Mackenzie. 

Assize. — Process. — A  Juryman  having  been  taken  ill  after  the  close 
of  the  evidence  for  the  prosecution,  the  Jury  discharged,  and  the 
pannel  brought  to  trial  the  following  day  before  a  new  Jury,  bal- 
lotted  from  the  same  list  of  Assize. 

Jean  Grant,  William  Inxes  alias  Dempster,  and   no.  27. 
Alexander  Grant  alias  Gibson  alias  McDonald, ^o?hen' 
were  charged  with  aggravated  Theft  and  Prison-breaking,  ''i ^^^ 
They  pleaded  guilty  of  Prison-breaking,  but  not  guilty  of  — — 

Theft.  Theft,  Ac. 

A  proof  was  led,  at  the  close  of  which  the  Jury  re- 
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No.  27.   tired  for  a  few  minutes,  previous  to  their  being  addressed 

aSTotWi,  by  the  Solicitor-General  for  the  prosecution.    While  they 

^?838.^   were  absent,  one  of  the  Jurymen  was  seized  with  a  fit, 


and  fell,  so  as  to  hurt  his  mouth  severely.     Two  medical 

Theft,  &c  gentlemen  were  immediately,  sent  for,  who,  after  having 
visited  the  Juryman,  deponed  on  oath,  in  presence  of  the 
Court,  that  they  had  found  him  recovered  from  the  fit; 
that  he  was  then  perfectly  sensible,  but  that  his  recollec- 
tion of  what  had  passed  on  the  trial  might  be  confused ; 
that  he  was  not  then  in  a  fit  state  to  come  into  Court, 
and  attend  to  the  addresses  of  counsel  and  the  chaise 
of  the  Judge ;  and  that,  although  it  was  not  impossi- 
ble,  that  he   might   be  able  in  the  course  of  an  hour, 
to    come    into   Court   and    attend   to    the    business,  a 
resumption  of  his  duties  that  evening  might  produce 
a  recurrence   of  the   attack,  to  which  he  appeared  to 
be  subject.     They  having  signed  a  deposition  to  this  ef- 
fect, the  Court,  in  respect  of  this  evidence,  found  that 
the  trial  of  the  pannels  could  not  proceed  farther  at  pre- 
sent, and  that  the  Jury  now  impannelled  must  be  dis- 
charged.    The  Jury  was  accordingly  discharged,  and  the 
diet  against  the  pannels  continued  till  the  following  day.> 

July  13  On  that  day  the  diet  was  again  called  against  the  pan- 
nels, and  a  new  Jury  ballotted  for  from  the  same  list  of 
Assize,  by  whom,  after  a  lengthened  trial,  they  were  found 
guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  transported  beyond  seas — the  pannel,  Jean 
Grant,  for  the  period  of  seven  years;  and  the  pannels, 
William  Innes  and  Alexander  Grant,  for  fourteen  years. 


^  The  interlocutor  discharging  the  6rst  Jury,  and  continuing  the  dipt 
against  the  pannels,  is  in  the  same  terms  as  that  which  was  pronounced 
in  the  case  of  Mary  Eider  or  Smith,  5th  February  1827,  in  which  tlie 
competency  of  another  trial  before  a  ntw  Jury,  in  cases  where  the  pro- 
ceedings are  stopped  by  the  illness  of  a  JurymaD,  was  settled,  after  full 
argument.     See  Syme's  Reports,  pp.  71-92. 
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Present,  jaW  i6 

Lords  Moncrsipv,  Msdwyn,  Cockburn. 
Hbb  Majesty's  Advocate — SoL-Gen.  Rutherfurd^Davidsw* 

AGAINST 

Joseph  Allison  and  Maxwell  Allison. — Swinton^^Rou. 

Production. — Murder. — 1.  Question,  whether  a  plan  of  the  locus 
deiieti  libelled  on,  can  be  competently  proved  by  the  evidenoe  of  the 
Procurator-fiscal,  as  a  party  identified  with  the  prosecation*  Opi- 
nion expressed  by  the  Court,  that  the  proper  mode  of  proving  such 
a  plan  is  by  the  evidence  of  the  surveyor  by  whom  it  is  prepared. 

2.  Circumstances  in  which,  on  a  trial  of  two  brothers,  for  stabbing  to  the 
heart,  with  a  bayonet,  a  person  from  whom  they  had  received  no  tn- 
jary,  and  against  whom  they  could  therefore  bear  no  previous  malice, 
one  of  the  pannels  was  acquitted,  and  the  other  convicted  of  Murder* 
partly  on  the  ground,  that  there  was  a  considerable  interval  between  the 
perpetration  of  the  crime,  and  the  provocation  which  was  said  to  have 
led  to  it. 

Joseph  Allison  and  Maxwell  Allison  were  charged    Na  28. 
with  Murder ;  MaxweU 

Aliiaon. 


In  so  Far  as,  on  the  27th  of  May  1838,  at  or  near  the  house  in  Fisher  ■ 
street  of  Stranraer,  in  the  county  of  Wigtoun,  then  occupied  by  the  said i^**^^*'' 
Joseph  Allison,  the  said  Joseph  Allison  and  Maxwell  Allison  did,  both 
sod  each  or  one  or  other  of  them,  wickedly  and  feloniously  attack  and 
assault  John  Mourneor  Morrin,  or  M*Morrin,  flesher,  then  residing  in 
Castle  street  of  Stranraer  aforesaid,  and  did  with  a  bayonet,  or  some 
other  sharp  weapon,  stab   the  said  James   Mourne  or   Morrin,  or  NJ 
M'Morrio,  and  mortally  wound  him  in  or  near  to  the  heart,  in  conse-  *    ' 
qi:enee  whereuf  he  almost  immediately  expired,  and  was  thus  murdered 

i>y  the  said  Joseph  Allison  and  Maxwell  Allison,  or  one  or  other  of 

(hem. 

The  pannels  pleaded  not  guilty. 

BVIDBNCB  FOR  THE  PROSBCVTION. 

John  Adair,  writer  in  Stranraer,  proved  the  pannels' 
declarations. 
Datidson,  for  the  prosecution, — proposed  to  prove  by 
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No.  28r  this  witness  the  correctness  of  a  sketch  of  the  locu9  delicti^ 

Joseph  and     «  •  «  i*i_   11    i 

Maxwell  wBich  was  hbelled  on. 

Juir?6       SwiNTON,  for  the  pannels, — objected  to  the  competency 
1838.    Qf  proving  a  plan  of  this  nature,  by  a  witness,  who,  as 

Murder.  Procurator-fiscal,  was  identified  with  the  prosecution ; 
and  referred  to  the  case  of  James  Frieland,  Jedburgh, 
Spring  1835  (unreported),  in  which  Lord  Moncreiff  per- 
mitted a  plan  of  the  locus  delicti  to  be  proved  by  the  evi- 
dence of  the  Procurator-fiscal,  solely  on  the  ground  that 
the  counsel  for  the  pannel,  after  having  his  attention  di- 
rected to  the  point,  did  not  object. 

The  Soijcitor-General  declined  to  press  the  point 
in  a  case  of  this  nature ;  and  accordingly  no  judgment 
was  pronounced.  But  it  was  observed  by  the  Court,  that 
the  correct  mode  of  proving  a  plan  or  sketch  of  this  na- 
ture, is  by  the  evidence  of  the  surveyor  by  whom  it  was 
made. 

James  M^Crea,  shoemaker  in  Stranraer. — I  was  in  Stranraer  about 
two  o'clock,  OD  the  morning  of  Sunday  the  27  th  of  May.    I  was  going 
north  towards  Prince's  street,  and  saw  the  two  pannels  and  John  and 
William  Allison,  sons  of  the  pannel  Joseph  Allison,    at  the  door  of 
Mrs.  Hainey's  house,  wanting  Robert  Armstrong,  a  sailor,  and  other 
people  in  the  house  to  come  out  and  fight.     Hainey  is  Armstrong's 
wife's  sister.     Robert  Armstrong,  James  Torrance,  and  Hugh  Wylie, 
a  printer,  came  out ;  about  three  minutes  after  this,  I  saw  Morrin  falling 
in   Fisher  street.     This  was  the  first  I  saw  of  him.     When  the  men 
came  out,  the  Allisons  went  round  to  Joseph  Allison's  house,  in  Fisher 
street,  followed  by  them ;  I  went  up  Fisher  street  after  them,  near  to 
Joseph  Allison's  house,  and  saw  Morrin  staggering  and  falling.     I  was 
about  twenty  yards  from  Morrin,  who  would  be  six  or  eight  feet  ofi^the 
door  of  the  house.     I  do  not  know  what  made  him  fall.     I  saw  him  stag- 
ger and  fall.     No  person  was  near  him  when  he  fell.     I  saw  the  tvo 
pannels  near  him  a  moment  before  he  fell.     I  could  not  say  whether 
they  went  into  the  house  or  not.    I  saw  neither  of  the  pannels  do  any 
thing  to  the  deceased.     They  were  between  him  and  the  door.    He 
was  between  me  and  them.     Maxwell  had  a  stick  in  his  hand,  and  Jo- 
seph a  grape.     No  other  person  was  so  near  the  deceased  as  the  pan- 
nels were  when  he  fell ;  I  did  not  see  either  the  pannels  or  any  one  else 
make  a  push  at  Morrin.     When  the  deceased  fell,  the  pannels  immedi- 
ately went  into  Joseph's  house.     I  cannot  say  whether  any  person  was 
nearer  Morrin  than  myself,  except  the  pannels.    I  ran  forward  when  I 
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WW  the  deceased  fallitigy  and  caught  him  in  my  arms ;  I  think  Morrin    No.  28. 
was  dead  before  he  fell ;  I  never  heard  a  groan.     A  doctor  was  »ent'^?®I^^^* 
for,  atid  I  saw  the  wound  examined  ;  it  was  in  the  left  side.  AUiton, 

Crossesamined by  Swinton  for  the  pannels^ — As  soon  as  I  turned  ^^L}^ 
into  Prince's  street,  I  beard  the  noise*     The  morning  was  not  very  ' 

dear,  and  there  might  have  been  other  persons  in  the  street,  though  I  Murder, 
did  not  observe  them  ;  I  had  been  in  the  house  of  one  M* William,  a 
ihoemaker,  till  one  o*clock  in  the  morning,  and  was  going  home  when  I 
saw  what  I  have  stated.  Morrin's  back  was  towards  me,  and  he  was 
staggering  backwards.  He  staggered  back  five,  six,  or  seven  feet  be- 
fore he  fell. 

Ai.EXAin>EE  Adam,  printer  in  Stranraer, — I  was  along  with  the 
deceased  on  the  morning  of  the  murder,   in  the  house  of  Hainey ; 
Hugh  Wylie,   Robert  Armstrong,  and  James   Torrance,  were  also 
there.    Some  persons  came  and  made  a  noise  at  the  door,  and  stones 
vere  thrown  at  the  house,  which  struck  the  roof,  but  did  not  break  the 
skylight.     Torrance,  Wylie,  Armstrong,  and  others  went  out.    I  went 
with  them.    Morrin  did  not  go.    When  I  got  out,  I  saw  no  one  ex- 
cept our  own  party.    We  all  returned  to  Hainey 's,  and  found  Morrin 
still  there.     There  afterwards  came  persons  knocking  at  the  entry  door 
outside,  and  throwing  stones  on  the  roof,  when  the  whole  party  went 
out,  including  Morrin,  who  came  out  last.     When  I  got  to  the  mouth 
of  the  close,  Morrin  went  past  me  to  Fisher  street,  where  I  followed 
half  a  minute  after,  and  stopt  at  the  corner,  where  I  saw  Morrin  falling, 
within  a  few  feet  of  the  pannel's  door.    I  was  so  stunned  at  the  moment, 
that  I  cannot  say  I  saw  any  one  else  at  first ;  but  I  ran  up  to  him,  and 
the  persons  then  nearest  to  him  were  James  M'Crea  and  Wylie.    I 
saw  DO  one  near  him  while  he  was  falling.     But  as  soon  as  he  was 
dgwsy  I  saw  the  pannel  Joseph  Allison  at  his  own  door.     He  came  out 
of  the  house  and  ran  in  again.    I  saw  the  pannel  Maxwell  Allison  also 
go  in  and  out  of  the  house  twice. 

Cron- examined  by  SwiSToif  far  thepanneU, — Eight  or  nine  persons 
in  all  went  out  of  the  house.  I  am  quite  sore  Armstrong  did  not  re- 
main in.  The  night  was  not  very  dark.  Morriu  was  tipsy  when  he 
went  into  the  house ;  but  had  fallen  asleep  till  the  noise  began,  and  got 
better.    I  could  not  say  there  was  a  sober  man  in  the  whole  party. 

By  the  CouBT. — I  saw  the  pannels  on  the  street  after  the  murder ; 
Joseph  said  he  had  been  in  bed  at  the  time  when  the  noise  was  made  at 
bis  door.  I  contradicted  him,  saying  it  was  impossible,  as  be  could  not 
have  had  time  to  be  in  the  street.  He  had  a  sleeved  waistcoat  on,  and 
was  otherwise  dressed. 

Jahes  Campbbll,  carter  in  Stranraer. — I  was  returning  home  on 
the  morning  of  Sunday  the  27th  of  May.  When  I  had  got  to  Fisher 
street,  near  the  pannel's  house,  daylight  had  broke,  and  the  morning 
was  dear.    Morrin  was  coming  towards  me,  past  the  panneFs  door, 
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1  ^^  if^'     when  the  paonel  Joseph  and  one  of  his  brothers-— I  cannot  tell  whether 
lUllxweU   i^  ^^  Matthew  or  Maxwell, — came  out  of  the  house ;  Morrin  was 
Allison,    about  four  yards  from  the  door,  and  M^Crea  behind  him.     Armstrong 
l^       was  behind  M*Crea,  and  two  or  three  more  behind  him,  whom  I  did 
_  not  know.     Morrin  went  forward  to  the  door,  and  immediately  fell 

Murder,  backward ;  the  other  brother — not  Joseph — had  a  grape  in  his  hand. 
I  saw  no  stroke  given.  Both  brothers  went  towards  Morrin  before  he 
fell.  They  were  very  near  him  when  he  fell — about  a  yard  and  a  half 
distant ;  but  I  cannot  tell  exactly,  as  I  was  thirty-yards  off.  I  saw 
M*Crea  spring  forward  to  catch  up  Morrin  as  he  fell.  No  one  but 
the  pannels  were  near  Morrin  before  he  fell.  I  am  sure  there  was  no- 
body so  near  Morrin  as  the  pannels,  who  were  betwixt  me  and  him. 

Cross-examined  by  Swinton ybr  Me /xinite/5.«— The  party  with  Ann- 
strong  behind  M*Crea  were  shouting  and  making  a  noise — josdiog 
backwards  and  forwards.  I  did  not  hear  them  using  threats  towards  any 
one.  Morrin  was  walking  very  slow,  without  his  hat,  and  not  making 
any  noise.  His  head  was  hanging  rather  down.  I  heard  a  consider- 
able noise  before  I  got  to  the  corner  of  Fisher  street.  It  came  from 
the  direction  of  the  pannel's  house,  and  was  like  the  noise  of  people 
fighting. 

By  the  Coust.^ — I  went  away,  not  thinking  that  Morrin  was  killed. 
I  heard  of  his  death  a  quarter  of  an  hour  afierwards.  When  the  other 
brother  had  the  grape,  I  saw  no  weapon  in  the  pannel  Joseph's 
hand. 

Ann  Main  or  Haswell,  tvi/e  of  John  Hastoell^  shoemaker  in 
Siranraer. — My  house  is  next  to  Hainey's.  Between  twelve  and  one 
o'clock  on  the  night  libelled,  I  heard  a  great  noise  of  people  running 
backwards  and  forwards,  swearing  and  the  like  of  that.  The  noise 
continued  for  some  time,  and  then  stopped,  and  began  again  a  little  before 
two.  It  was  then  a  noise  of  people  in  the  street,  talking  of  the  fight 
that  had  taken  place  through  the  night.  I  then  saw  Robert  Wylie, 
printer,  one  Johnstone  a  shoemaker,  M'Cormack  a  sailor,  Mrs.  Arm- 
strong and  others.  They  all  went  into  Hainey's  house.  I  went  to 
bed  for  a  quarter  of  an  hour,  when  I  was  awakened  by  a  great  dis« 
turbance.  I  then  recognised  the  pannel  Joseph  Allison  in  the  crowd. 
I  opened  the  door,  and  had  a  little  conversation  with  him.  I  men- 
tioned to  him  the  previous  disturbance,  when  he  said  he  was  sorry  he 
had  offended  me  or  any  of  the  neighbours.  He  had  a  stick  under 
one  arm — and  there  was  something  in  his  breast,  fixed  within  bis 
clothes.  This  thing  was  lying  across  his  breast — he  changed  its 
position,  and  put  it  downwards.  I  saw  nothing  but  a  round  handle 
of  a  dark  colour — I  cannot  say  whether  of  wood  or  metal,  but  it 
seemed  to  me  to  be  of  wood.  There  was  a  piece  of  string  hanging 
either  through  the  stick,  or  through  that  instrument. — It  was  bang- 
ing at  the  opening  of  his  waistcoat,  while  his  stick  was  under  bis 
arm.     He  was  adjusting  the  instrument  with  his  right  hand.    Tbe 
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stiek  wag  a  little  way  across  his  breast,  and  I  could  Dot  positivdj  say    No.  28. 
whether  it  came  from  the  stick  or  the  iostriiment,  but  I  thought  from   MaxweU 
the  iDstrumeDt.     Charlotte  M'Callum  was  with  me, — I  said  to  her,    Alliton, 
**  God  AlmigbtVy  this  man  has  got  a  knife  in  his  breast."    I  was  at     \^^ 
this  time  looking  out  of  Peter  Simpson's  window  in  Prince's  street  _.^..^ 
It  is  nearer  Hainey's  house  than  mine,  but  under  the  same  roof.     I  saw    Mordcr. 
something  glitter,  which  struck  me  as  being  a  knife.  This  was  after  I  had 
been  in  the  street.     The  people  went  backwards  and  forwards,  a  little 
after  which  the  pannel  Joseph  Allison  put  his  shoulder  to  Hainey's 
door — ordering  the  people  in  the  house  to  come  out  and  fight.    He 
forced  the  door  open.    Robert  Armstrong  came  out,  and  asked  Joseph 
vhat  he  wanted.      Joseph  said   he  was  for  fighting — he  cursed  and 
swore,  and  so  did  the  rest.     Armstrong  being  alone,  and  they  armed 
with  sticks,  Armstrong  said  he  would  fight  them  one  by  one, — but 
they  were  to  use  no  weapons.    His  wife  took  bis  stick  from  him,  but  he 
got  it  back,  and  made  a  blow  at  a  man  Lawrie,  and  knocked  him  down. 
A  little  after  this,  a  great  many  persons  came  out  of  Hainey's  house, 
and  ran  with  force  round  the  corner  towards  Allison's.     I  then  saw 
Morrin,  he  came  slowly  past  with  his  hat  off,  and  his  hands  in  bis  pock- 
ets, and  turned  up  Fisher  Street.     After  this  I  heard  a  cry  of  murder, 
went  to  the  window,  and  saw  Morrin  lying  on  the  street. 

Chasix>tt£  M<Callum  or  Campbell,  rending  in  Stranraery  cor- 
roborated the  last  witness,  especially  as  to  having  observed  the  pannel 
Joseph  Allison  with  something  in  his  breast,  winch  she  described  as  an 
instrument  with  a  round  handle,  of  more  than  an  inch  in  diameter,  and 
of  the  colour  of  common  wood.    She  saw  no  part  of  it  glitter. 

Jam£8  M'Nabney  and  John  Bbown,  both  sheriff-officers  in  Strati' 
raer^  proved  that  the  pannel  Joseph  Allison  was  in  the  habit  of  car- 
rying about  him,  when  on  duty  as  assistant  Sheriff's  officer,  a  small  ca- 
rabine bayonet,  the  handle  of  which  was  about  two  inches  and  a  half 
long,  and  the  blade  eleven  inches.  The  handle  was  japanned  brown, 
and  had  a  piece  of  cord  attached  to  it.  The  pannel  generally  carried 
it  in  his  breast  pocket.  His  house  was  searched  for  this  weapon  after 
Morrin's  death,  but  it  was  not  found. 

EowABD  M'Mastsb,  iheriff'offUer  in  Stranraery  saw  the  bay- 
onet in  the  possession  of  the  pannel  Joseph,  on  the  20th  of  May,  when 
be  asked  the  witness  where  he  should  hide  it,  in  order  to  keep  it  out  of 
the  way  of  a  man  who  was  in  his  custody,  and  who  had  become  deli- 
rious. 

Cross-examined  by  SwiNTONybr  thepannels, — I  know  Robert  Arm- 
strong. He  has  been  in  prison  ever  since  the  day  of  Morrin's  death, 
and  is  now  here.     I  know  that  he  was  charged  with  the  murder. 

John  Okgill  and  Robert  Wilson,  both  Surgeons  in  Stranraer^ 
were  called  to  inspect  the  body  of  James  Morrin,  and  drew  up  the  me- 
dical report  libelled  on.  The  wound  which  occasioned  his  death  was  of 
a  triangular  shape,  and  about  eight  inches  in  depth.  It  appeared  to  have 
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No.  28.    been  caused  by  some  such  instrument  as  a  small  bayonet    Both  these 

Muwd?  witnesses  concurred  in  opinion,  that,  from  the  nature  of  the  wound,  Mor- 

AllisoD,    rin  must  have  fallen  immediately  on  being  stabbed,  that  he  could  not 

1838.      ^^^®  staggered  back  more  than  two  or  three  paces,  and  that  it  was 

____  highly  improbable  that  a  party  seeing  him  stagger  at  the  distance  of 

Murder,    twenty  yards,  could  have  been  up  in  time  to  catch  him  before  he  fell. 

Dr.  Wilson  stated  in  cross-examination,  that  he  had  been  called  to  exa* 

mine  the  pannel  Maxwell  Allison's  head  the  same  morning,  which  was 

considerably,  though  not  dangerously,  wounded,  of  which  it  still  bore 

the  marks. 

EVIDENCE   IN  EXCULPATION. 

Mathew  Allison,  labourer  in  Stranraer^  brother  of  the  panneis,  and 
one  of  the  Crown  witnesses, — I  was  at  my  brother  Joseph's  on  the  night 
of  the  26th  of  May.     Maxwell  went  home  with  me.     I  had  a  bottle  in 
my  pocket  containing  whiskey,  which  I  had  got  as  medicine  for  my 
wife.   In  passing  through  Prince's  street,  I  heard  something  like  gravel 
thrown  on  slates.    I  saw  three  or  four  persons  whom  I  did  not  know, 
come  running  from  near  Hainey's  house ;  and  some  others  came  out 
of  Hainey's,  among  whom  I  recognbed  Armstrong,  Wylie,  and  two 
Torrances.    There  might  be  twelve  or  fourteen  altogether.     I  under- 
stood that  Armstrong  accused  me  and  my  brother  of  having  thrown  the 
gravel,  which  we  denied.     Armstrong  struck  Maxwell  with  a  stick,  till 
I  saw  the  blood  fly  out  of  his  forehead  ;  and  while  I  was  trying  to  catch 
my  brother,  Wylie  knocked  me  against  the  wall.    I  did  not  fall  then, 
but  some  of  the  others  knocked  me  down  and  I  received  many  kicks. 
I  lay  senseless  on  the  street  for  some  time.    On  recovering,  Wylie 
threatened  me  with  violence  if  I  mentioned  any  names.    I  promised, 
that  if  they  would  spare  my  life,  none  of  their  names  would  be  men- 
tioned by  me.    The  bottle  was  broken,  and  my  money.  Is.  Sd.,  was 
taken.     Maxwell  was  not  there  when  I  revived.     Armstrong  had  do 
coat  on.     Armstrong's  wife  was  in  Prince's  street,  and  said  they  had 
finished  my  brother,  and  they  would  do  for  me  too ;  but  Wylie  said  they 
should  let  me  alone.     I  was  again  knocked  down  by  some  person  un- 
known, and  lay  insensible  fur  some  time.     I  went  afterwards  into  an 

entry,  from  which  I  heard  Armstrong  say, "  Give  the two  inches 

of  that,  and  that  will  do  for  him."  I  heard  other  people  speaking  at  the 
same  time,  and  a  great  noise  of  fighting.  When  I  came  out  of  the  close, 
and  had  got  to  the  end  of  Fisher  street,  I  heard  a  woman  say,  <<  there 
is  a  man  dead."  On  advancing  I  saw  the  body  of  Morrin,  who,  I  sup- 
posed, had  fainted ;  I  also  saw  a  low  set  man,  of  the  same  size  as  Arm- 
strong, without  coat,  hat,  or  bonnet,  running  westwards.  Maxwell  was 
sitting  in  Joseph's  house,  complaining  of  being  dreadfully  abused.  I 
did  not  see  Joseph. 
William  Garrett,  residing  in   Stranraer.'^A  lived  but-and-beo 


AND  CIRCUIT  COURTS  OP  JUSTICIARY.  17S 

ffitb  the  peoDel,  Joseph  Allison.    On  the  night  of  Morrin's  .deaths  I    No.  28. 
iieard  a  noise  of  weapons  and  swearing.    I  heard  a  voice  like  Arm-  ]^^wel7 
itrong's  swearing  and  calling  the  pannels  to  come  out  and  he  would    Allison, 
give  them  a  thrashing.     A  little  afterwards  1  heard  the  shutter  break-      2^, 

ing.    The  door  was  shot  open  ;  the  bar  was  not  strong.     One  of  the _^ 

paonels  went  to  the  door — asked  what  they  wanted,  and  said  if  they  Murder, 
wanted  anything  let  them  come  in  and  do  it  right  Some  one  called  on 
De  for  God's  sake  to  rise.  I  did  not  rise  then»  being  in  bed.  I  heard 
people  passing  through  the  house.  I  heard  Allison's  wife  go  to  the 
door  and  cry  ^*  men,  men,  spare  life,  for  life  is  sweet  I*'  There  was 
then  a  noise  of  fighting.  I  heard  the  people  say  in  the  street  a  man 
vas  killed ;  then  I  got  up.  I  had  previously  heard  one  of  Joseph's 
children  come  in  and  say,  <<  Mother,  mother,  my  uncle  Maxwell's  killed 
a  man  with  a  hammer,  and  he's  lying  dead  on  the  street  I" 

Mrs.  Ga.rr£TT,  wife  of  the  preceding  witness^  corroborated  her  hus- 
baod's  evidence. — To  the  best  of  my  knowledge  I  heard  Armstrong 
challenge  the  pannels  to  come  out.  Joseph  Allison  said,  <<  Go  home, 
my  good  boys,  and  go  to  your  bed ;  for  I  want  no  fighting  at  this  time 
or  night."  The  door  was  then  forced  open.  Joseph's  wife  said  at  the 
door,  *<  For  God's  sake  people  spare  lives,  for  lives  are  sweet."  A  little 
after  this,  a  boy  came  in  and  said,  '*  Mother,  mother,  Fm  glad ;  my 
Qocle  Maxwell  has  killed  a  man  with  a  hammer,  and  he's  lying  dead 
io  the  street !"  I  got  out  of  bed,  when  I  heard  a  cry  from  the  street, 
^  There's  a  man  killed — it's  Morrin." 

The  Solicitor-Gereral,  for  the  prosecutioD, — gave 
up  the  case  against  Maxwell  Allison,  but  argued  that  the 
evidence  had  clearly  established  the  crime  of  murder 
against  Joseph. 

SwiNTON,  for  the  pannel  Joseph  Allison, — answered  ; 
(1.)  Even  if  it  had  been  established  that  the  fatal  blow 
was  struck  by  him,  the  crime  did  not,  in  the  circumstan- 
ces of  the  case,  amount  to  more  than  culpable  homicide. 
His  house  had  been  assailed  and  broken  into,  and  both  of 
bis  brothel's  assaulted,  and  seriously  wounded.  And  if, 
when  he  heard  the  party  returning,  he  rushed  out,  and  in 
the  agitation  of  the  moment,  made  use  of  that  weapon 
which  he  unfortunately  had  about  him,  there  was  not  in 
that  act  such  forethought  malice  as  is  necessary  to  consti- 
tute murder.  But,  (2.)  it  is  not  proved  that  the  wound 
was  inflicted  by  him.  There  is  no  greater  evidence  against 
him  than  against  his  brother  Maxwell,  in  regard  to  whom 
the  case  is  now  given  up,  although  his  being  included  in 
the  Indictment  deprived  the  pannel  Joseph  of  the  benefit 
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No.  28.   Qf  jjjg  evidence.    The  instrument  which  Mrs.  Haswell  saw 

Jotepn  and 

Majcwdi  in  his  possession  cannot  have  been  the  bayonet,  from  the 

July  16  description  which  she  gives  of  the  colour  of  the  handle. 

^^^     And  even  if  it  had  been  proved  that  the  wound  was  in- 

Murder.  flictcd  by  that  bayonet,  it  may  not  have  been  in  the  hand 

of  the  pannel,  but  possibly  in  that  of  Armstrong,  who  was 

originally  suspected  of  the  murder,  or  of  some  one  of  his 

party,  not  one  of  whom  has  been  examined. 

Lord  Moncreiff  charged  the  Jury. — ^If  they  be- 
lieved the  facts  sworn  to  by  the  Crown  witnesses,  there 
could  be  no  doubt  that  the  crime  amounted  to  murder; 
for  the  provocation  under  which  it  was  said  to  have  been 
committed,  did  not  immediately  precede  the  death  of 
Morrin.  On  the  contrary,  tiie  pannel  issued  deliberately 
from  his  own  house,  to  seek  the  party  who  had  previously 
assailed  him.  Nay,  there  seems  some  reason  to  believe, 
from  the  whole  evidence,  that  he  was  the  first  aggressor, 
by  his  attack  on  Armstrong  and  his  friends  in  Hainey's 
house.  No  blame  is  attachable  to  the  Public  Prosecutor 
for  having  included  both  pannels  in  the  Indictment ;  be- 
cause, if  there  had  been  evidence,  that  at  the  time  when 
they  went  out,  they  went  by  preconcert,  and  that  though 
one  only  had  the  weapon,  the  other  knew  that  he  had  it, 
with  the  intention  of  using  it,  both  would  undoubtedly 
have  been  in  the  eyes  of  the  law  guilty  of  murder. 

The  Jury  unanimously  found  the  pannel  Maxwell 
Allison  not  guilty ;  and,  by  a  plurality  of  voices,  found 
the  pannel  Joseph  Allison  guilty  of  Murder. 

In  respect  of  which  verdict  of  Assize,  the  pannel  Max- 
well Allison  was  a^^027;s/e^simpliciter,  and  dismissed  from 
the  bar.  The  diet  against  the  pannel  Joseph  Allison  was  ad- 
journed till  the  following  day  (July  17),  when  he  was  sen- 
tenced to  be  executed  at  Stranraer,  on  the  7th  of  August.  ^ 


^  A  statement  of  the  whole  circumstances  of  the  case  having  been 
forwarded  to  the  Secretary  of  State,  accompanied  by  a  unanimous  re- 
commendation to  mercy  by  the  Jury,  the  sentence  was  commuted  into 
transportation  for  life. 


AND  CIRCUIT  COURTS  OF  JUSTICIAR V.  175 


Present,  July  17 

1838. 
LOBDS  MONCREIFF,  MeDWTN,  CoCKBUBN. 

Hkb  BIajsstt's  Advocate — Sol- Gen.  Ruiherfurd-^Innes 

AGAINST 

David  Patterson. — Robertson, — Milne, 

CcLPABLB  Homicide. — A  Schoolmaster  convicted  of  the  Culpable 
Hooiicide  of  one  of  hb  pupils,  by  striking  him  with  his  fist,  seizing 
bim  by  the  hair  of  the  head,  and  throwing  him  with  violence  against 
a  form,  by  which  treatment  his  spine  was  fatally  injured, — sentenced 
to  eighteen  months'  imprisonment. 

David  Patterson,  schoolmaster  of  the  parish  of  Dol-   No.  29. 
phington,  in  the  county  of  Lanark,  was  charged   with  Pattl^n. 
Culpable  Homicide ;  

Culpable 
Iff  SO  FAB  AS,  on  the  16th  of  May  1888,  the  said  David  Patterson  Homicide. 

did,  within  the  parish  school-house  of  Dolphington,  then  occupied  by 
him,  wickedly  and  feloniously  attack  and  assault  John  Forrest,  then 
apapil  attending  hisschool,  son  of,  and  then  residing  with,  James  For- 
rest, carrier  between  Dolphington  and  Edinburgh,  and  residing  at 
StinkiDstoups,  in  the  parish  of  Dolphington  aforesaid,  and  did  strike 
bim  one  or  more  blows  with  his  fist,  and  did  seize  him  by  the  hair  of  the 
head,  and  did  swing  him  by  the  hair  several  times  round  his  person,  and 
did  throw  him  violently  against  a  form  or  upon  the  floor  of  said  school- 
koQse,  whereby  he  received  severe  injuries  on  his  spine,  his  head,  and 
otber  parts  of  his  body,  and  in  consequence  of  which  the  said  John 
Forrest,  after  languishing  some  days,  died  on  or  about  the  26th  of  May 
1(^38,  and  was  thus  culpably  bereaved  of  life  by  the  said  David  Pater- 

>0D. 

The  pannel  pleaded  not  guilty^  and  special  defences  were 
Jodged,  in  which  he  denied  the  charge,  and  attributed  the 
injury  which  the  boy  had  sustained  to  an  accidental  fall, 
and  subsequent  exposure  to  cold. 

It  appeared  from  the  evidence  of  Mrs.  Forrest,  the 
mother  of  the  deceased,  that  when  he  came  home  from 
school,  on  the  l6th  of  May,  he  complained  of  being  ill,  would 
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Na  2Q.    take  no  dinner,  was  unusually  dispirited  and  dull,  and  took 

Patterson,  to  his  bed  about  seven  o'clock  in  the  afternoon.     He  did 

'^^ms.    °^^  ^*  ^^^  say  what  was  the  matter  with  him ;  but  in 

the  course  of  the  night,  having  become  considerably  worse, 


H^ddl  ^®  ^^^^^  ^^^  ^^^'  ^®  ^^^  S^^  ^^s  ^^^^  broken  at  school ; 
he  afterwards  said  that  Mr.  Patterson  had  taken  him  by 
the  hair  of  the  head  and  swung  him  round,  and  that  his 
back  had  struck  a  form.  After  this  he  continued  daily 
getting  worse.  On  Friday  the  18th  of  May,  he  was  visited 
by  Dr.  Kelloe  of  Biggar,  and  on  Saturday  by  Dr.  Dick- 
son of  Edinburgh,  both  of  whom  prescribed  for  him ;  but 
he  died  on  the  S6th  of  that  month.  During  his  illness, 
and  when  his  mind  was  supposed  to  be  wandering,  he 
frequently  called  out  to  his  mother  to  keep  Mr.  Patterson 
from  him ;  and  on  the  night  before  his  death,  when  he 
was^  according  to  his  mother's  opinion,  more  sensible  and 
collected,  he  stated  to  his  father  in  her  presence,  that  he 
believed  the  pannel  had  killed  him. 

James  Forrest,  the  father  of  the  deceased,  stated,  that 
in  one  of  the  boy's  calmer  moments,  he  sent  for  the  pannel, 
to  hear  what  he  would  say  to  the  charge  of  having  used 
violence  to  him  ;  when  the  pannel  said,  he  had  only  taken 
the  boy  by  the  head,  and  given  it  a  twist  round.  "  That 
was  on  Monday,"  said  the  boy,  "  but  on  Wednesday  you 
took  me  by  the  hair  of  the  head,  and  swung  me  round." 
The  pannel  then  said,  **  Whisht  boy,  tell  no  falsehoods.'' 
The  boy  repeated  the  charge ;  and  the  pannel  asked  him, 
"  What  state  was  I  in — was  I  in  a  passion  ^"  The  boy 
answered  "  Yes ;  but  you  know  that  best  yourself."  Pre- 
viously to  the  l6th  the  boy  was  in  his  usual  health,  ate 
his  meat,  and  went  about  his  play  as  usual ;  and  on  the 
1 5th  assisted  his  father  to  load  a  cart. 

Three  girls  and  two  boys  belonging  to  the  school,  (two 
of  the  girls  and  one  of  the  boys  being  about  twelve,  and 
the  other  girl  and  boy  about  eight  years  of  age,)  were  next 
examined.  Their  statements  varied  in  some  minor  parti- 
culars; but  they  all  agreed  in  representing  the  usage 
which  Forrest  received,  to  have  been  harsh  and  severe. 
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It  appeared  that  Forrest's  class,  after  reading  a  lesson  in  ^o*  .^o- 

the  History  of  England,  were  called  upon  to  spell  several  PatterRon, 

words.      Forrest  being  asked  to  spell  **  stupefaction/'  i^^ 


commenced  it  **  strip,"  instead  of  "  stup ;"  upon  which  the 

pannel  said  he  was  a  stupefaction,  and  seized  him  by  the  uomldde. 
front  lock  of  his  head,  and  threw  him  down  upon  his  back 
against  a  form.  It  did  not  appear,  however,  that  he 
swung  the  boy  round,  or  lifted  him  off  his  feet  by  the  hair 
of  the  head ;  but  some  of  the  witnesses  stated,  that  be- 
sides throwing  him  against  a  form,  he  struck  him  on  the 
head,  and  knocked  him  down  on  the  floor. 

Messrs.  Logan  and  Gray,  surgeons,  who  had  made  a 
poit  mortem  examination  of  the  body  of  the  deceased,  de- 
poned, that  in  their  opinion,  his  death  was  caused  by 
an  injury  in  the  spine,  and  that  that  injury  might  have 
been  produced  by  the  treatment  which  they  had  heard 
the  witnesses  describe,  as  havihg  been  received  by  Forrest 
on  the  I6th  of  May.  On  cross-examination,  they  admit- 
ted that  the  injury  might  also  have  been  produced  by  a 
fall  from  a  tree.  Exposure  to  cold  alone  might  have  pro- 
duced a  general  inflammation  of  the  spine,  but  not  the  par- 
ticular inflammation,  the  appearances  of  which  they  ob- 
served in  the  body. 

Dr.  Kelloe,  surgeon  in  Biggar,  corroborated  these 
witnesses.  If  the  injury  which  caused  the  death  had 
been  inflicted  so  lately  as  the  16th,  he  would  have  ex- 
pected some  discoloration,  which  did  not  exist.  He  con- 
sidered it  impossible,  however,  that  if  such  an  injury  had 
been  inflicted  earlier,  the  boy  could  have  pursued  his  usual 
amusements,  or  been  able  to  do  anything  like  assisting  in 
loading  a  cart  without  complaining. 

Thomas  Smith,  a  boy  about  seven  years  of  age,  was 
examined  in  exculpation,  and  stated  that  a  few  days  be- 
fore Forrest  was  taken  ill,  he  went  with  hini  to  a  wood 
in  the  neighbourhood  to  look  for  beech-nuts,  and  that 
Forrest  had  then  fallen  from  the  branch  of  a  tree,  and 
that  he  had  left  him  lying  on  the  ground  for  some  time. 
On  cross-examination,  this  witness  stated  that  the  height 

VOL.  11.  N 
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Na  2«.    from  which  Forrest  fell,  was  eight  feet  niue  inches,  but  he 

Patterson,  could  give  no  reasoii  for  fixing  upon  that  particular  height, 
1838.     ^  he  had  never  seen  the  tree  measured,  and  no  one  had 

told  him  the  heifi^ht. 

HonSdde.  The  Rev.  Dr.  Alton  of  Dolphington,  and  the  Rev. 
John  Wilson  of  Walston,  gave  evidence  as  to  the  general 
good  character  and  mild  disposition  of  the  pannel. 

Drs.  Dickson  and  Burt  were  examined  as  to  the  pro- 
bable cause  of  the  injuries  which  caused  the  boy's  death, 
but  their  evidence  did  not  contradict  that  given  by  the 
medical  witnesses  for  the  prosecution. 

The  Solicitor-General,  for  the  prosecution,  and 
Robertson  for  the  pannel,  having  addressed  the  Jury, 
Lord  Moncreiff  summed  up  the  evidence. 

The  Jury,  by  a  large  majority,  found  the  pannel  guilty 
as  libelled,  but,  in  respect  of  his  previous  good  diaracter, 
recommended  him  to  the  leniency  of  the  Court. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Jail  of  Edinburgh,  for  the  period 
of  eighteen  calendar  months ; — the  Court  observing,  that 
it  was  solely  in  consequence  of  the  recommendation  of 
the  Jury,  that  they  felt  themselves  relieved  from  the  ne- 
cessity of  pronouncing  against  him  a  sentence  of  trans- 
portation. 


July  18  Present, 

1638. 

Lords  Mackxnzir,  MoNCBEn'F,  MsDWTir. 
Her  Majesty's  Advocate,  Petitioner — Innei, 

AGAINST 

James  Laird,  Respondent. — H.  G*  BslL 

Citation* — Cadttoner. — Application  having  been  made  to  the 
Court  by  petition,  in  name  of  the  Lord  Advocate,  for  forfeiture  of  the 
bail  bond  lodged  for  the  appearance  of  a  party,  against  whom  senteoce 
of  fugitation  had  been  passed  at  a  former  diet  of  Court — the  Cautioner 
allowed  a  proof,  that  the  party  was  not  legally  summoned* 


P«titimi. 
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Ox  the  19th  of  Februaiy  1838,  sentence  of  fugitation  No.ao. 
was.  pronounced  against  John  Laird,  who  failed  to  ap-  Advocate 
pear,  on  a  charge  of  Breach  of  Trust  and  Embezzlement/    j^^^ 

A  petition  was  now  presented  to  the  Courts  stating  that  ^rd. 
on  the  17th  of  November  1837,  a  bail  bond  had  been  isss. 
granted  by  James  Laird,  residing  in  Bernard  street,  Leith, 
whereby  he  bound  himself,  under  a  penalty  of  fifty 
pounds,  "  to  present  the  person  of  the  said  John  Laird, 
"at  any  time  and  place,  to  which  he  should  be  lawfully 
"summoned,  within  the  space  of  six  calendar  months'* 
from  the  date  thereof,  and  at  all  subsequent  diets  of  Court, 
to  nnderlye  the  law  in  any  criminal  prosecution  which 
might  be  brought  against  him,  for  the  said  crime.  The 
principal  bail  bond,  and  an  extract  of  the  sentence  of  out- 
lawry against  John  Laird,  were  produced  with  the  peti- 
tion, which  prayed  the  Court  to  ordain  the  Cautioner  to 
give  in  answers,  and  thereafter,  on  advising  the  same,  to 
declare  the  bail-bond  forfeited. 

Answers  were  lodged  for  the  Cautioner,  stating  that 
when  the  diet  was  called  against  John  Laird,  on  the  19th 
of  February  last,  proof  was  adduced,  that  he  had  left 
Leith  on  the  11th  December  1837>  and  had  not  returned 
or  been  heard  of  since  ;  that  the  Indictment  was  not  ex- 
ecuted against  him  personally,  but  by  leaving  the  service 
copy  at  his  mother's  house,  in  Leith,  on  the  3d  of  Fe- 
bruary 1838 ;  that  the  presumption  was  thus  raised,  that 
he  was  furth  of  the  kingdom,  and  that  therefore  the  only 
legal  citation  would  have  been,  by  open  proclamation  at 
the  market-cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  upon  the  long  inducuB  of  sixty  days,  (Alison,  Vol.  i. 
p.  336,  case  of  Robert  Cresswell,  February  10th  1766. 
Hume,  2.  p.  259.  Act  of  Sederunt,  14th  December  1805, 
f  1,)  and  that  the  sentence  of  fugitation  proceeded  on  the 
assumption  that  he  was  furth  of  the  kingdom,  and  there- 
fore, that  no  appearance  could  be  made  for  him  without 
a  mandate.  It  was  argued,  that  in  these  circumstances, 
since  John  Laird  was  not  "  lawfully  summoned,"  no  for- 

*  AntCy  p.  26. 
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No.  30.    feiture  of  the  bail-bond  could  have  been  declared,  even 

Adrocate  within  the  six  months  from  its  date,  and  much  less  was  it 

Junes     competent  after  the  expiry  of  that  period. 

Laird,        The  Court  allowcd  the  Respondent  to  prove  that  the 

1838.     pannel  John  Laird,  was  not  legally  summoned  to  appear 

on  the  19th  of  February  last,  and  allowed  the  Prosecutor 

a  proof  of  all  facts  and  circumstances  to  show  that  he 

was.' 


Petition. 


Her  Majesty's  Advocate — Innes — Davidson. 


AGAINST 

Franois  Gairdner  and  William  Robertson — Inglis. 
AND  Barbara  Jamieson — •/.  jT.  Gordon. 

Defence  op  Alibi. — It  is  not  sufficient  that  a  special  defence,  lodged 
as  a  foundation  for  a  plea  o£  alibis  state  that  the  pannel  was  not,  dur- 
ing a  particular  part  of  the  day  libelled,  at  or  near  the  place  libelled 
as  the  locus  delicti^  unless  it  states  or  refers  to  the  places  where  he 
alleges  that  he  actually  was. 

No.  31.  Francis  Gairdner  and  William  Robertson  were 

Gairdner,  charged  with  Theft,  aggravated  by  their  being  habite  and 

Robiru^," repute  thieves ;  and  Barbara  Jamieson  or  Donnell 

Ba'rtera  ®^  O'DoNNELL,   was    charged   with   Reset   of    Theft. 

Jamieson,  They  pleaded  not   guilty ;    and   special  defences  were 

1838.     lodged  for  the  pannels  Gairdner  and  Robertson,  setting 

ZTZ forth  that  on  the  night  libelled,  and  especially  between 

aod  Reset,  the  hours  of  eight  or  nine,  they  were  not  at  or  near  tne 
place  libelled  as  the  locus  delicti. 

The  Court,  on  the  motion  of  the  Advocate-depute, 
found,  that  a  more  minute  specification  was  necessary,  in 
order  to  prepare  the  Public-prosecutor  to  meet  a  defence 
of  alihi. 

Inglis,  for  the  pannels,  added  to  their  defences  a  state- 
ment, that  from  eight  to  nine  o'clock  on  the  night  libelled, 


No  firther  proceedings  took  place  in  this  Case. 
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« 

iheywere  at  the  places  mentioned  in  their  declarations   Nasi, 
nspectively.  o^'Xt, 

A  proof  having  been  led,  the  Jury  found  the  pannels  Robertwa, 
guilty  as  libelled.  B^ara 

Jamieson, 

In  respect  of  which  verdict  of  Assize,  the  pannels  ^^^r  ^^ 

Francis  Gairdner  and  William  Robertson  were  sentenced ]^ 

to  be  transported  beyond  seas,  for  the  period  of  seven  Theft,  &c 
years;  and  the  pannel  Barbara  Jamieson  to  be  impri- 
soned in  the  Bridewell  of  Edinburgh,  for  the  period  of  six 
calendar  months. 


NORTH  CIRCUIT. 

Autumn  1838. 


INVERNESS.  Sept.  24 

1838. 

Judges — Lords  Mackenzie  and  Mkdwyk. 
Her  Majesty's  Advocate — Handyside. 

AGAINST 

Duncan  Hunter — E  S.  Gordon. 

Witness — Outlaw An  outlaw  is  inadmissible  as  a  witness,  and  the 

Court  will  not,  without  a  previous  application,  repone  him  against  the 
lentence  of  outlawry,  in  order  to  make  his  evidence  competent. 

Duncan  Hunter  was  charged  with  aggravated  Assault.  ^^ 
He  pleaded  not  guilty.  Hunter. 

Robert  Hunter,  the  pannel's  brother,  and  the  party  al- 
leged to  have  been  assaulted,  having  been  called  as  a  wit- 
ness— 

E.  S.  Gordon,  for  the  pannel, — objected  to  his  admis- 
sibility, that  he  was  an  outlaw,  and  a  person  in  that  situ- 
ation "  cannot  bear  testimony  on  any  occasion."  (Hume, 
Vol.  ii.  p.  270 ;  Alison,  ii.  p.  350.)  In  proof  of  this  ob- 
jection, an  extract  of  a  sentence  of  outlawry,  pronounced 


AiMult. 
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No.  32.   against  tbe  witness  at  tlie  Glasgow  Circuit  several  years 

Duncati 

Hunter,  ago,  was  produced. 

^^p'^*24      The  Advocate-Depute,  for  the  prosecution,  an- 
1838.     swered, — There  is  no  authority  for  this  objection,  except  an 

Assault,  ohiter  dictum  of  Baron  Hume,  not  given  when  he  is  treating 
of  objections  to  witnesses,  but  inserted  incidentally  as  one 
of  the  alleged  consequences  of  outlawry.  The  disabilities 
under  which  an  outlaw  labours  refer  entirely  to  his  ina- 
bility "  to  claim  any  personal  privilege  or  benefit  whatso- 
"  ever  of  the  law,"  (Hume,  Vol.  ii.  p.  270,)  and  cannot  af- 
fect the  right  of  the  Public-prosecutor.  The  obligation 
to  bear  testimony  in  a  court  of  law  is  very  properly 
compulsory  on  every  one  ;  and  it  is  not  only  illegal,  but 
unjust,  to  extend  the  objections  against  witnesses  beyond 
those  daily  recognised.  At  all  events,  as  outlawry  is  a 
sentence  of  this  Court,  the  same  Court  has  power  to  re- 
^    move  the  sentence. 

Lord  Medwyn. — I  have  really  no  difficulty  in  this 
case.  In  regard  to  the  last  proposal  of  the  Public-prose- 
cutor, I  have  no  doubt  that  this  Court  has  power  to  re- 
move the  sentence  of  outlawry ;  but  I  do  not  think  that 
we  should  exercise  that  power  in  this  case,  as  there  has 
been  no  previous  application  made  for  a  recall  of  the  sen- 
tence. Upon  the  general  question,  I  have  no  hesitation  in 
following  the  authority  of  Baron  Hume.  No  doubt  this 
is  a  public  prosecution,  and  outlawry  is  not  now  attended 
with  the  same  consequences  as  before  the  Act  1612.  Still 
an  outlaw  has  no  persona  standi^  and  the  pannel  is  en- 
titled to  raise  the  objection. 

Lord  Mackenzie. — That  an  outlaw  cannot  be  a  wit- 
ness is  distinctly  stated  by  Baron  Hume.  There  has  been 
no  contradiction  of  this  authority,  nor  any  contrary  prac- 
tice alleged  or  proved.  My  understanding  always  was, 
that  this  was  the  law  of  Scotland,  and  I  am  of  that  opi- 
nion now.  A  criminal  outlaw  has  always  appeared  to  me 
to  be  in  a  more  unfavourable  situation,  than  a  convict  who 
has  already  suffered  punishment,  in  as  much  as  he  is  at 
the  mercy  of  the  Prosecutor.     I  am  not  so  clear  as  to  the 
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proposal  of  removing  the  seutence ;  but  I  concur  in  think-  No.  ss. 
ing  that  we  must  refuse  it  in  this  case,  as  there  has  been  Hunter, 
uo  previous  application  for  its  recal.  Sept.  24 ' 

The  Court  accordingly  allowed  William  Jeffrey,  junior,     ^^^' 
writer  in  Glasgow,  to  be  examined,  and  he  having  proved  Auauit. 
that  the  extract  of  the  s^itence  of  outlawry  produced  ap- 
(died  to  the  witness,  sustained  the  objection  to  his  admis- 
sibility. 

The  Advocate-Depute  then  gave  up  the  case,  and  the 
Jury,  under  the  direction  of  the  Court,  found  the  pannel 
not  guUty. 

In  respect  of  which  verdict  of  Assize,  he  was  assoilzied 
imjdiciter,  and  dismissed  from  the  bar. 


HxE  Majesty's  Advocate. — Handysidg, 

AGAINST 

HscTOR  M'Lbav. — C.  G»  BoberUoH, 

WiTRESS. — AoBVT  AVD  CuBHT.^— In  a  charge  of  forging  the  signa- 
tures to  a  Bond  of  Caution,  it  is  no  objection  to  the  admissibility  of 
a  witness,  that  he  was  the  professional  agent  employed  by  the  pannel 
in  procuring  the  bond. 

Hector  McLean  was  charged  with  Forgery;  as  also  No. 33. 
the  wickedly  and  feloniously  using  and  uttering  as  ge-  m«Sm 
nuine  a  forged  bond  or  obligatory  writing,  knowing  the  ^^•^S?' 
same  to  be  forged  ;  i838. 

Ik  so  FAB  AS,  upon  the  23d  of  May  1838,  and  within  his  dwelling-  p^ 
boaie  situated  at  Eyre,  or  at  some  other  place  within  the  county  of  In-  Ac 
verness,  to  the  Prosecutor  unknown,  the  said  Hector  McLean  did  wick- 
edly and  feloniously  forge  and  adhibit,  or  cause  and  procure  to  be  forged 
aod  adhibited,  to  a  bond  of  caution,  commonly  called  a  bond  for  violent 
profits,  bearing  to  be  granted  by  him  the  said  Hector  M'Lean,  as  prin- 
cipal, and  Alexander  Campbell,  shepherd,  residing  at  Kingsburgh,  and 
AogQi  Matheson,  tenant  in  Glenhinistie,  as  cautioners  with,  and  for  him 
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No.  33.    and  to  be  dated  at  Dantulm,  the  23d  day  of  May  1838,  the  signature 

j^fp^''    and  desigDatioD  *  Angus    Matson,   Glohisdale,'    and    the    signature 

InyerneBs't  '  Alexr  Cammpell/  intending  the  same   to  be  in    imitation  of,  and 

Sept.'24    to  pass  for,  and  to  be  received  as,  the  genuine  subscriptions  respectively 

of  Alexander  Campbell,  shepherd,  residing  at  Kingsburgh,  and  Angus 


Fonrery  ^^theson,  tenant  in  Glenhinisdale  or  Glenhinistle,  in  the  parish  of 
&c  Snizort ;  Farther,  on  the  24th  of  May  1838,  and  within  the  office,  at 
Portree,  of  Donald  Mackenzie,  writer  there,  the  said  Hector  M'Lean  did 
wickedly  and  feloniously  use  and  utter  as  genuine,  the  said  bond,  hav- 
ing the  said  forged  subscriptions  adhibited  thereto,  he  well  knowing  the 
same  to  be  forged,  by  then  and  there  delivering  the  same  as  genuine  to 
the  said  Donald  Mackenzie,  in  order  that  the  same  may  be  lodged  by 
him,  as  his  agent,  in  the  hands  of  Lewis  Jameson,  Sheriff-clerk-depute 
at  Portree  aforesaid,  in  order  to  be  produced  in  a  process  of  removing 
brought  against  him,  the  said  Hector  M*Lean,  and  then  depending  in 
the  Sh&riff-court  of  Inverness-shire,  at  the  instance  of  John  M'Leod, 
Esquire,  of  Rasay,  William  Mackenzie,  Esquire,  writer  to  the  signet, 
residing  in  Edinburgh,  his  trustee,  and  Donald  MacRae,  Esquire,  resid- 
ing at  Achtertyre,  their  factor,  and  in  which  decreet  of  removing  had 
been  pronounced  against  the  said  Hector  M<Lean  ;  and  the  said  Dod- 
aid  Mackenzie,  acting  under  his  instructions,  date  last  mentioned,  and 
within  the  Sheriff-clerk's  office  at  Portree,  did,  accordingly,  lodge  the 
said  bond  in  the  hands  of  the  said  Lewis  Jamieson  in  order  to  be  so 
produced  ;  and  the  said  bond  being  so  lodged  along  with  defences  in 
name  of  the  said  Hector  McLean  to  the  said  process,  and  a  petition, 
also  in  his  name,  for  opening  up  the  said  decreet  of  removing  already 
pronounced,  both  prepared  under  his  instructions  by  the  said  Donald 
Mackenzie,  his  agent,  the  said  decreet,  in  respect  of  the  said  bond,  was 
recalled  by  the  Sheriff-substitute  of  the  Skye  District  of  Inverness- 
shire  : 

The  pannel  pleaded  not  guilty. 

Donald  Mackenzie  writer  in  Portree,  having  been  called 
as  a  witness — 

C.  G.  Robertson,  for  the  pannel,  objected  to  his  ad- 
missibility— that  he  was  the  private  agent  employed  by  the 
pannel  in  obtaining  the  bond  of  caution,  the  signatures  to 
which  are  alleged  to  have  been  forged  ;  and  it  is  laid  down 
by  Mr.  Alison  (Vol.  ii.  p.  468,)  that  **  the  agent  or  coun- 
"  sel  employed  by  the  prisoner  in  conducting  his  defence, 
"  or  in  the  matter  which  has  given  rise  to  the  trial,  though 
"  previous  to  the  crime,  are  not  at  liberty  to  divulge  any 
"  facts  which  have  come  to  their  knowledge  in  that  capa- 
"  city,  or  after  that  employment  began." 


i 
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The  objection  was  repelled,  and  the  proof  established,   No.  ss. 
that  the  pannel  had  applied  to  Mr.  Mackenzie  to  act  as  wi^my 
his  agent  in  procuring  the  bond  of  caution,  and  was  taken  sept!^"^ 
by  him  to  the  Sheriff-clerk  depute,  by  whom  the  bond  was     ^^^' 
prepared,  and  to  whom  it  was  afterwards  returned  by  the  ForKery, 
pannel  with  the  forged  signatures,  which  were  proved  to     *^ 
have  been  adhibited,  not  by  him,  but  by  others  at  his  in- 
stieaiuon. 

/The  Jury  found  the  pannel  guilty  of  uttering  the  bond 
/mentioned  in  the  libel,  knowing  the  same  to  be  forged. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Jail  of  Inverness,  for  the  period  of 
two  years. 


Hbk  Majesty's  Ai>y ocatb^^ JS^andvstde.  (:  Sept.  26 

AOAINST  ^*" 

Albxandbr  M*Lban  and  Malcolm  M'Giluvbat. — £.  S*  Gordon. 

DsFOBCEMElfT. — SHERIFF. — WARRANT  OF  OpEN  DoORS. — CON- 
TEMPT OF  Court. — 1.  Two  panneU  having  been  charged  with 
Deforcement,  by  obstructing  the  execution  of  a  warrant  of  open 
doors,  granted  by  a  Sheriff,  for  the  purpose  of  removing  goods  poind- 
ed under  a  Small  Debt  decree, — the  relevancy  of  the  Indictment  ob- 
jected to,  on  the  ground  that  a  Sheriff  has  no  power  to  grant  such 
a  warrant,  and  the  case  certified  to  the  High  Court. 

S.  A  pannel  sentenced  to  eight  days  imprisonment  for  contempt  of 
Court,  by  his  conduct  at  the  bar. 

Alexander  M'Lean  and  Malcolm  M'Gillivray    N0.34. 

/Were  charged  with  the  crime  of  wickedly  and  feloniously  M*Lean 

Obstructing  and  Deforcing  an  oflScer  of  the  law,  while!  Maiwim 

engaged  in  the  execution  of  his  duty  ;  "^"^  ^V^^' 

In  so  FAR  AS,  a  poinding  having  been  duly  executed  on  or  about  the  ^^S^^' 
15th  day  of  May  1838,  of  certain  goods  and  effects  belonging  to,  or  in//  " 

the  lawful  possession  of  the  said  Alexander  M'Lean,  lying  in  his  housed    maiu 
or  dwelling-place  at  Kyleakin,  in  virtue  of  a  Small  Debt  decree  pro^^^,         ^ 
nouDced  by  the  Sheriff  of  Inverness-shire,  dated  the  20th  day  of  March 
1B38,  and  charge  thereon,  dated  2d  day  of  April  following,  for  payment 
by  the  said  Alexander  McLean,  of  the  sum  of  six  pounds  one  shilling 
and  fourpence  sterling,  with  nine  shillings  and  sevenpence  of  expenses 
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No.  34.    decerned  and  ordaioed  to  be  paid  by  the  said  Alexander    M'Lean  to 
A^jf^**®*"  William  Watson,  junior,  and  Company,  rope  manufacturers,  Campbel- 
and       ton«  and  Donald  Mackenzie,  writer  in  Portree,  their  mandatory, — and 
AJaloolm  a  warrant  having  been  granted  under  the  hand  of  George  Robertson, 
vray,      Esquire,  Sheriff-substitute  of  the  Isle  of  Skye  district  of  Inverness-shire, 
^gl'^'^T''  dated  at  Portree,  12th  June  1838,  proceeding  on  the  said  Small  Debt 
1838.      decree,  and  upon  an  execution  of  the  said  poinding  under  the  hands  of 
■  Donald  Robertson,  one  of  the  Sheriff- officers  of  Inverness-shire,  and 

Deforce-  upon  a  minute  presented  by  the  said  Donald  Mackenzie,  praying  for 
°^^^      warrant  of  open  doors,  whereby  the  said  Sheriff-substitute   granted 
warrant  to  officers  of  coart,  with  proper  assistants,  to  break  open  the 
door  or  doors  of  the  dwelling  house  of  the  said  Alexander  McLean,  to 
the  effect  and  for  the  purpose  of  removing  the  said  poinded  goods  and 
effects,  and  to  use  her  Majesty's  keys  thereto  in  common  form ;  and  the 
said  Donald  Robertson  having  been  employed  to  execute  the  aaid  war- 
rant granted  by  the  said  George  Robertson  ;  and  having,  (on  the  2dd 
day  of  June  1838,  proceeded  for  that  purpose  along  with  John  Nicol- 
son,  joiner  and  cartwright,  and  John  Campbell,  residing  in  Breakisb,  as 
his  concurrents  or  assistants,  to  the  house  or  dwelling-place  of  the  said 
Alexander  M'Lean  at  Kyleakin  aforesaid ;  and  the  said  Donald  Ro- 
bertson, and  his  said  assistants,  having  found  the  door  of  the  said  dwell- 
ing-place locked,  and  having  demanded  and  been  refused  admittance 
by  the  said  Alexander  McLean,  and  having  intimated  and  read  to  the 
said  Alexander  M*Lean,  and  also  to  the  said  Malcolm  M'Gillivray, 
being  then  present,  and  in  company  with  the  said  Alexander  M<Lean, 
the  said  warrant  to  break  open  the  door  of  the  said  dwelling-house,  to 
the  effect  and  for  the  purpose  of  removing  the  poinded  effects  therein ; 
and  the  said  Donald  Robertson  having  intimated  to  them  that  he  was 
a  Sheriff-officer,  and  that,  in  the  discharge  of  his  duty,  he  required  to 
put  the  said  warrant  in  execution,  the  said  Alexander  McLean  and 
Malcolm  M^Gillivray,  on  the  said  2dd  of  June  1838,  and  at  or  near  to 
the  door  and  stair  of  the  said  house  or  dwelling-place  at  Kyleakin,  did, 
both  and  each,  or  one  or  other  of  them,  in  company  and  concert  with 
other  persons  to  the  Prosecutor  unknown,  wickedly  and  feloniously  at- 
tack and  assault  the  said  Donald  Robertson,  and  did  seize  hold  of  him, 
and  did  prevent  him  from  reaching  the  said  door  so  as  he  might  be  able 
to  execute  the  said  warrant,  and  did,  by  intimidation,  and  by  threats  of 
personal  violence,  and  by  overpowering  force,  prevent  the  said  Don- 
ald Robertson  from  obtaining  access  to  the  said  house,  although  he 
made  several  attempts  to  reach  the  said  door,  for  the  purpose  of  carry- 
ing the  said  warrant  into  execution ;  and  this  they  did,  well  knowing 
the  said  Donald  Robertson  to  be  a  Sheriff-officer,  then  acting  in  execu- 
tion of  his  duty  as  such ;  and  the  said  Donald  Robertson  was  thus  pre- 
vented from  carrying  the  said  warrant  into  execution,  and  was  deforced 
and  obstructed  in  the  execution  of  his  duty,  by  the  said  Alexander 
M<Lean  and  Malcolm  Macgillivray,  or  one  or  other  of  them. 


Deforce- 
ment. 
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E.  S.  GoBDON,  for  the  pannels, — objected,  that  the  Na  34. 
statement  of  facts  in  the  minor  proposition  was  not  rele-  ^i^L^ln' 
vant  to  sustain  the  charge  of  "  obstructing  and  deforcing  j^i^j^^i^ 
"  an  officer  of  the  law,  while  engaged  in  the  execution  of  ^^cgwu- 
"  his  duty ;"  that,  on  the  contrary,  that  statement  esta-  inyeme^s, 
blished  that  the  alleged  officer  of  the  law,  said  to  have  f^gf 
been  deforced,  was,  at  the  time  libelled,  attempting  to< 
execute  an  illegal  warrant, — ^no  Sheriff  having  power  in 
civil  causes,  and  more  especially  while  acting  under  the 
authority  of  the  Small  Debt  Act,  and  in  the  manner  set 
forth  in  the  Indictment,  to  grant  warrant  for  breaking 
open  the  doors  of  a  dwelling-house. 

Lords  Mackenzie  and  Medw yn  certified  the  case  to 
the  High  Court  of  Justiciary.  ^  And  in  respect  that  the 
pannel  Alexander  M'Lean  had  been  guilty  of  a  contempt 
of  Court,  by  coming  to  the  bar  in  a  state  of  intoxication, 
and  by  behaving  while  in  Court  in  a  most  improper  and 
unbecoming  manner,  their  Lordships  ordained  him  to  be 
imprisoned  in  the  Tolbooth  of  Inverness,  and  kept  from 
the  use  of  all  intoxicating  liquors,  for  the  period  of  eight 
days,  and  thereafter  to  be  set  at  liberty. ' 


PERTH. 


Judges — Lords  Macrenzib  and  Mbdwyn.  October  s 

183& 

Hbr  Majesty's  Advocate — Handyiide. 

AGAINST 

Jank  Pye — Wardlaw. 

Theft. — Finding  Lost  Property. — Exculpatory  Evidence.— 
1.  A  panDel  coDvicted  of  theft,  by  appropriating  to  her  own  use 
money  which  had  dropped  from  the  pocket  of  a  person  in  her  com- 
paDy,  well  knowing  to  whom  it  belonged. 


'  No  farther  proceedings  took  place  against  the  pannels. 
'  The  pannels  had  been  admitted  to  bail. 
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2.  Evidence  by  the  pannel's  mother  of  the  accoant  which  her  daughter 
had  given  her,  de  recently  of  her  having  found  the  money,  allowed  to 
be  given  in  exculpation. 

Jwe"  ?'e  •'^^^^  Pye  was  charged  with  Theft ; 

OctobVa  ^^  ^^  ^^^  ^^>  ^°  ^^^  ^^^^  ^^  *'"^y  1838,  the  said  Jane  Pye  did,  in  or 
1838.      near  to  a  stair  situated  in  High  street  of  Dunfermline,  and  which  stair 

■  leads  to  the  house  occupied  by  William  Pye,  tailor,  wickedly  and  felo- 

ThefL  nionsly  steal,  and  theftuously  away  take,  from  the  pocket  or  person  of 
William  Rolland,  Esq.  of  North  Burnside,  in  the  parish  of  Saline  and 
county  of  Fife,  five  bank  or  bankers'  notes  for  L.20  Sterling  each,  the 
property  or  in  the  lawful  possession  of  the  said  William  Rolland :  Or 
OTHERWISE,  the  said  money  having,  time  and  place  foresaid,  dropt  or 
fallen  from  the  pocket  or  person  of  the  said  William  Rolland,  unper- 
ceived  by  him,  he  being  then  in  the  company  of  the  said  Jane  Pye,— 
she,  the  said  Jane  Pye,  did  immediately,  or  soon  thereafter,  wickedly 
and  feloniously  steal  and  theiluously  take  and  carry  away  the  said 
money,  and  did  appropriate  the  same,  or  part  thereof,  to  her  own  uses 
and  purposes,  she  well  knowing  the  said  notes  to  be  the  property,  or  in 
the  lawful  possession  of  the  said  William  Rolland. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 

Mr.  Rolland  proved  the  loss  of  notes  of  the  same  bank, 
and  to  the  same  amount,  as  those  libelled  on.  He  was 
proved  to  have  been  seen  in  the  pannel's  company,  although 
from  having  been  in  a  state  of  intoxication,  he  could  not 
identify  her.  The  notes  were  found  in  the  pannel's  pos- 
session ;  and  she  admitted  in  her  declaration  having 
found  them  at  the  place  where  she  and  Rolland  had  been 
seen  together,  but  denied  all  knowledge  to  whom  they 
belonged.  To  corroborate  this  last  statement,  the  evi- 
dence of  the  pannel's  mother  was  admitted  in  exculpation; 
and  was  to  the  effect,  that  on  the  night  libelled,  the  pan- 
nel had  communicated  to  her  the  fact  of  her  having  found 
the  money. 

The  Jury  found  the  second  alternative  charge  in  the 
libel  proven,  and  the  first  charge  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
sentenced  to  be  imprisoned,  in  the  Tol  booth  of  Dunferm- 
line, for  the  period  of  twelve  calendar  months. 
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Hek  Majestt's  Advocate — Handvside.  October  4 

1838. 
AGAINST 

William  Cattanach — Henderson. 

Indictment. — Objection  of  too  orbat  latitude  in  statino 
THE  TIME  OF  THE  OFFENCE — A  latitude  of  more  than  seven  months 
allowed  to  be  taken,  in  stating  tlie  time  during  which  various  acts  of 
theft  were  committedy  in  respect  the  crime  was  charged  to  have  been 
done  with  the  co-operation  of,  and  in  concert  with  the  son  of  the 
party  from  whom  the  goods  were  stolen. 

William-  Cattanach  was  charged  alternatively  with   No.  s«. 

TU  r*         T>        ^     r  rpu   f^  William 

Theft  or  Reset  of  Theft ;  Cattanach. 

Perth. 

r 

In  80  FAR  AS,  at  different  times  between  the  term  of  Whitsunday  1887  ' 

and  the  month  of  January  1838,  the  particular  dates  being  to  the  Pro-  ^f!lL^' 
secator  unknown,  the  said  William  Cattanach,  with  the  co-operation  and 
assistance  of,  and  in  company,  concert,  and  agreement  with  George 
Baio,  junior,  a  boy  of  twelve  years  of  age  or  thereby,  son  of,  and  then 
residing  with,  George  Bain,  senior,  watchmaker  in  Brechin,  wickedly  and 
feloniously  steal,  and  theftuously  away  take  from  the  shop  in  Brechin,  occu- 
pied by  the  said  George  Bain,  a  silver  lever  watch,  maker's  name,  George 
Bain,  Brechin,  No.  2722 ;  a  silver  watch,  maker's  name,  **  Tho*.  Maston, 
*'  London,  No.  22076 ;"  a  silver  seconds  watch,  maker's  name  and  num- 
ber unknown; — as  also,  a  silver  waich  guard,  three  gold  breast  pins,  a 
razor,  a  pair  of  scissors,  a  steel  watch  chain,  a  brass  key,  a  chamois 
leather  bag,  all  the  property  or  in  the  lawful  possession  of  the  said 
George  Bain,  senior :  Or  otherwise,  the  foresaid  articles  having  been, 
time  and  place  above  libelled,  stolen  by  the  said  George  Bain,  junior, 
the  said  William  Cattanach  did,  time  above  libelled,  and  within  the 
lodging  then  occupied  by  him  in  Brechin,  in  the  house  of  £lizabeth 
Tosh  or  Cairns,  widow,  or  within  the  shop  in  Brechin  of  William  Fairi- 
weather,  &c.,  or  in  a  close  or  passage  leading  to  the  dwelling-house  of 
the  said  George  Bain,  senior,  or  elsewhere  in  the  town  of  Brechin,  to 
the  Prosecutor  unknown,  wickedly  and  feloniously  reset  and  receive  the 
foresaid  articles,  or  part  thereof,  he  well  knowing  the  same  to  have 
been  stolen. 

Henderson^  forthe  pannel,  objected  to  the  relevancy  of 
the  Indictment,  that  too  great  latitude  was  assumed  in 
stating  when  the  crime  was  committed. 
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No.  36.         The  Advocate-Depute,  for  the  prosecution,   an- 

Cattanach,  Swered, — The  latitude  assumed  is  supported  by  the  nar- 

o^ober'4  rative,  of  the  thefts  having  been  committed  in  concert 

1838.     ^j^jj  |.|jg  g^jjj  Qf  tj^e  party  from  whom  the  articles  were 

Theft  OP  Stolen,  which  brings    the  case  within  the   category  of 
^^^'     thefts  by  servants,  or  other  inmates. 
The  objection  was  repelled. 

The  pannel  pleaded  not  guilty,  a  proof  was  led,  and  the 
Jury  found  him  guilty  of  reset  of  theft. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenc- 
ed to  be  imprisoned  in  the  Jail  of  Forfar,  for  the  period  of 
eighteen  calendar  months. 


Hbb  Majesty's  Advocate — Handyside. 

AGAINST 

Donald  M*Leod  and  Weddrrbubn  Dick  or  Sbuth. — C  SoberUon, 

Theft. — Husband  and  Wife. — Two  pannels  charged  with  Theft, 
in  respect  of  their  having,  in  concert  together,  carried  off  goods  de- 
scribed as  the  property  of  the  husband  of  one  of  them, — an  objectioo 
taken  to  the  relevancy  of  the  charge, — and  the  case  certified  to  the 
High  Court. 

No.  37.  Donald  M'Leod,  labourer,  lately  residing  with  John 
M*i!^  Smith  flax-dresser  at  Bridgend  of  Ruthven,  and  Wed- 
*dOTi^ra'  ^E^BURN  Dick  or  Smith,  wife  of,  and  lately  residing 
Dick  OP  with  the  said  John  Smith,  both  prisoners  in  the  jail  of 
Perth'  Forfar,  were  charged  with  Theft;  in  so  far  as,  (1.)  upon 
183a.'    the  14th  of  July    1838,  within  the  house  situated  at 

Bridgend  of  Ruthven  aforesaid,  occupied  by  the  said  John 

^^  Smith,  the  said  Donald  M*Leod  and  Wedderbum  Dick  or 
Smith  did,  both  and  each,  or  one  or  other  of  them,  wick- 
edly and  feloniously  steal,  and  theftuously  away  take,  a 
razor,  a  paper-case,  and  a  merino  stock,  the  property  or 
in  the  lawful  possession  of  James  Robertson,  labourer, 
residing  or  lodging  with  the  said  John  Smith :  likeas,  (2.) 
time  and  place  above  libelled,  the  said  Donald  M^Leod 
having  concerted   with  the  said  Wedderbum  Dick  or 
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Smith,  wife  of  the  said  John  Smith,  that  she  should  ah-   No.  ^. 
scood  in  his  company  from  the  house  of  the  said  John  M'Leod, 
Smith,  her  husband,   and  that  they  should  cohabit  to-*derburn 
gether,  the  said  Donald  M^Leod,  with  the  connivance  or  ^^^^^^ 
assistance  of  the  said  Wedderburn  Dick  or  Smith,  or  in  ^p««;^*'»  , 
conjunction  or  company  with  her,  did,  time  and  place     isas 
above  libelled,  wickedly  and  feloniously  take  from  the " 
house  of  the  said  John  Smith,  and  did  steal,  and  theft- 
uoufily  carry  away,  (various  articles  specified,)  the  pro- 
perty or  in  the  lawful  possession  of  the  said  John  Smith. 

C.  Robertson,  for  the  pannels,  objected  to  the  re- 
levancy of  the  second  charge,  on  the  ground  that  neither 
of  the  pannels  could  be  held  guilty  of  Theft,  for  having,  in 
concert  together,  carried  off  goods  which  were  the  joint 
property  of  the  female  pannel  and  her  husband. 

Lord  Mackenzie  and  Medwyn,  both  stated,  that 
they  had  formed  a  decided  opinion  on  the  subject,  but 
since  the  point  was  new,  they  would  certify  the  case  to 
the  High  Court  of  Justiciary.' 


Hek  Majesty's  Advocate — Handyside,  October  6 

1838. 

AGAINST 

m 

Peter  Rice. —  Wardlaw, 

I'DicTMBNT. — Locus  DELICTI. — A  charge  of  Assault  and  Robbery, 
stated  to  have  been  committed  "  in  or  near  to"  a  certain  street,  aban-^ 
doned  by  the  Public-prosecutor,  with  the  concurrence  of  the  Court, 
00  the  ground  that  the  crime  was  proved  to  have  been  committed  at  a 
ipot  three  hundred  yards  distant  from  the  street  libelled,  and  in  a 
street  which,  though  in  continuation  of  it,  was  known  by  a  different 
oame. 

Peter  Rice  was   charged   with  Assault  and    Rob-   Nasa. 

Peter  Rioe. 


^  No  further  proceedings  took  place  against  the  pannels,  the  circum* 
"Unces  of  the  case  not  being  considered  such,  as  to  render  it  necessary 
tiiat  the  prosecution  should  be  insisted  in. 
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No.  38.   bery,  which  were  stated  to  have  been  committed  "  in  or 

Peter  Rice,         '' 

Perth,    "  near  to  Queen  Ann  street  of  Dunfermline.'*    - 

^1838.         He  pleaded  not  guilty,  and  a  proof  was  led,  from  which 


it  appeared  that  the  assault  took  place  at  a  spot  about 

^d  three  hundred  yards  to  the  east  of  Queen  Ann  street,  and 
Robbery,  jjj  ^  street  which  had  formerly  been  a  bye  road,  but  had 
recently  acquired  the  name  of  James'  Place.  This  new 
street  was  a  continuation  of  Queen  Ann  street,  or  at  least 
in  a  straight  line  with  it,  but  had  never  been  considered 
part  of  that  street. 

The  Court  held,  that  the  distance  of  the  locus  delicti 
from  Queen  Ann  street,  was  such,  that  it  could  not  be  held 
to  be  comprehended  within  the  words  of  the  Indictment 
The  Advocate-Depute  accordingly  gave  up  the  case, 
and  the  Jury  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpUciter,  and  dismissed  from  the  bar. 


SOUTH  CIRCUIT. 

Autumn,  1888. 


Sept.  11  JEDBURGH. 

1838. 

Judge, — Lord  Moncbeiff. 
Her  Majesty's  Advocate — Davidson, 

AGAINST 

James  Fringle — Milne — and  Helen  Scott — Rhind, 

Production — Aggravation  op  Habite  and  Repute. — 1.  Question 
whether  part  of  the  stolen  articles  libelled  on  as  productions,  but 
never  lodged  in  the  clerk's  hands,  can  nevertheless  be  produced,  in 
respect  no  enquiry  bad  been  made  for  them  on  the  part  of  the  pao- 
nels,  before  the  trial. 
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2,  The  aggravation  of  being  habite  and  repute  a  thief,  found  proven 
against  a  pannel,  who  had  been  twice  convicted  during  the  three  pre- 
ceding years,  although  the  evidence  of  one  out  of  the  two  witnesses 
to  the  aggravation,  extended  no  farther  back  than  two  years,  during 
fifteen  months  of  which  the  pannel  had  been  in  jail  under  the  last 
conviction. 

James  Pringle  and  Helen  Scott  were  charged  with  ^o- ». 
Theft,  aggravated  bytheir  being  habite  and  repute  Thieves,  Pnngia 
and  having  been  previously  convicted  of  Theft.  Helen 

Scott, 
Jedbm^h, 

They  pleaded  not  guilty.  Sept.  1 1 


I.  Among  the  stolen  articles  which  were  libelled  on  as  ^«ft»  Re- 
productions, were  **  L.16,  or  thereby,  in  bank  or  bankers' 
notes  for  one  pound  each."  In  the  course  of  the  proof, 
the  notes  allied  to  have  been  stolen  were  produced  by  a 
witness,  who  was  clerk  in  a  bank  at  Newcastle,  where 
they  had  been  changed  for  gold,  and  who  had  had  them 
in  his  possession  ever  since. 

Milne,  for  the  pannels,  objected  to  their  production,  on 
the  ground  of  their  not  having  been  lodged  in  the  clerk's 
hands. 

It  was  admitted  that  no  inquiry  had  been  made  on  the 
part  of  the  pannels  for  the  notes. 

Lord  Moncrsiff,  pronounced  no  decision  on  the 
point  thus  raised,  but  thought  the  practice  loose,  and  the 
production  of  the  notes  was  not  pressed. 

2.  Two  previous  convictions  were  proved  against  the 
pannel  Pringle,  dated  respectively,  13th  August  1835, 
and  22nd  August  1836.  A  witness  deponed  that  he  had 
been  habite  and  repute  a  common  thief  for  two  years ;  but 
during  fifteen  months  of  that  time  he  had  been  in  jail 
under  the  last  conviction.  Another  witness  gave  him 
the  same  character  for  a  much  longer  period. 

The  Advocate-Depute,  for  the  prosecution,  referred 
to  the  case  of  Wilson  and  Maddan,  Dumfries,  April  23, 
1838,  (Swinton,  Vol,  ii.  p.  107,)  where  the  period  of  the 
pannel's  imprisonment,  on  the  charge  for  which  he  was 

VOL.  II.  o 
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No.  39.   under  trial,  was  allowed  to  be  reckoned  in  the  time  dur- 

Pringie   ing  which  the  character  of  habite  and  repute  attached  to 

*^^t***°him ;  and  argued,  that  imprisonment  under  conviction 

^s^*Tii'  ^^^^  ^  much  stronger  case. 
1838         Milne,  for  the  pannel  Pringie,  answered, — The  evi- 

Thrft  &c  ^®°^®  ^^  *^^  witnesses  is  necessary  to  prove  the  aggrava- 
tion ;  and  if  the  period  of  imprisonment  is  deducted,  one 
of  the  witnesses  speaks  to  thirteen  months  only,  which  is 
not  sufficient  to  fix  the  character  of  habite  and  repute. 
(Jean  Dickson  or  Benton,  High  Court,  July  11,  1836. 
Swinton,  Vol.  i.  p.  245.) 

Lord  Moncreiff  expressed  an  opinion  that  the 
aggravation  was  sufficiently  proved. 

The  Jury  found  both  pannels  guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


WEST  CIRCUIT. 

Autumn,  1838. 


OI4ASGOW. 


Sept.  SO  Judges — Lords  Meadowbank  and  Cocrburn. 

1838. 

Hbk  Majesty's  Advocate*- /ime^. 


AGAINST 

Elizabeth  Conner  and  Susan  Douoharty — Broun. 

Aggravation. — Evidence. — A  substantive  aggravation,  such  at  hooae- 
breaking,  is  not  sufficiently  proved  by  the  nnsupported  evidence  of 
one  witness. 
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Elizabeth  Conner  and  Susan  Dougharty  were  No.  4a 
charged  with  Theft,  aggravated  by  having  been  commit-  cmner, 
ted  by  means  of  House-breaking,  and  by  persons  who^^®^^ 
were  habite  and  repute  thieves,  and  had  been  previously  oiMgow^ ' 
convicted  of  theft.  isss. 


They  pleaded  not  guilty,  and  a  proof  was  led,  which  ^'^  **• 
was  quite  conclusive  as  to  the  principal  crime  charged, 
and  the  aggravation  of  previous  conviction. 

Broun,  for  the  paimels,  argued,  that  one  witness  only 
had  spoken  to  the  fact  of  the  premises  having  been  locked, 
and  that  his  evidence,  being  wholly  uncorroborated,  was  not 
sufficient  to  prove  a  substantive  aggravation,  such  as  that 
of  house-breaking.  (Case  of  John  Davidson,  Perth,  April 
24, 1838,  Swinton,  Vol.  ii.  p.  102.) 

Lord  Cockburn  charged  the  Jury,  directing  them, 
that  it  was  a  question  for  their  consideration,  whether  or 
not  the  witness  who  spoke  to  the  house-breaking  was  cor- 
roborated, but  if  they  were  of  opinion  that  he  was  not, 
they  could  not  find  that  aggravation  proved. 

The  Jury  found  the  pannels  guilty  as  libelled,  but  witli- 
ottt  the  aggravation  of  house-breaking. 

In  respect  of  which  verdict  of  Assize,  the  pannel  Con- 
ner was  sentenced  to  be  transported  beyond  seas,  for 
the  period  of  seven  years ;  and  the  pannel  Dougharty, 
to  be  imprisoned  in  the  Bridewell  of  Glasgow,  for  twelve 
calendar  months. 


i 
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HIGH  COURT. 


Not.  7  Present, 

1838. 

The  Lord  Justice- Clerk, 
Lords  Mackenzie,  Medwyn. 
Her  Majesty's  Advocate — Lord  Advocate  Murray — Innei. 

AGAINST 

Jacob  Campbell — B.  R*  Bell. 

Witness. — Parent  and  Child. — A  Boy  between  ten  and  eleven 
years  of  age,  found  inadmissible  as  a  witness  agcunst  his  father,  even 
in  a  trial  for  an  injury  inflicted  on  his  mother. 

No.  41.       Jacob  Campb£LI<  was  charged  with  Assault,  especially 

CampbeiL  when  Committed  to  the  injury  of  the  person,  and  more 

~ — — especially  still,  when  committed  by  a  man  upon  his  own 

&c.  '  wife,  and  by  a  person  who  has  been  previously  convicted 

of  assaulting  his  own  wife. 

He  pleaded  not  guilty,  and  a  proof  was  led,  in  the  course 
of  which  Robert  Campbell,  the  pannel's  son,  a  boy  between 
ten  and  eleven  years  of  age,  was  tendered  as  a  witness 
for  the  prosecution,  but  found  inadmissible. 

The  Jury  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 
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Present, 

Not.  10 

The  Lord  Justicb-Clerk. 

Lords  Moncr£ipf»  Cockburn. 

HsB  Majesty's  Advocate — Lard  Advocate  Murray — Innes. 

AOAINST 

Welliam  Byrne — Mtmcreiff—Eou. 

AfflAULT  WITH  Intent  to  Ravish. — Opinion  indicated  by  the  Coort, 
that  it  is  incompetent,  under  a  charge  of  this  nature,  to  prove  that  a 
Rape  was  actually  committed. 

William  Byrne  was  charged  with  Assault  with  intent   No.  42. 

®  .  WiUiam 

to  ravish,  and  to  the  serious  injury  of  the  person.  Byrne. 

He  pleaded  not  guilty,  and  a  proof  was  led.  — - 

In  the  course  of  the  examination  of  the  girl  upon  whom 
the  assault  was  charged  to  have  been  committed,  she  de- 
poned, not  only  to  the  assault,  but  also  to  the  actual  com- 
pletion of  the  crime  of  rape. 

The  Lord  Justice-Clerk  expressed  an  opinion,  that 
evidence  of  this  nature  could  not  be  received  under  the 
present  Indictment. 

Inn  £8,  for  the  prosecution,  argued, — ^that  the  evidence 
was  admissible  in  proof  of  the  intent  libelled,  just  as  it 
vould  be  competent,  in  a  charge  of  housebreaking  with 
intent  to  steal,  to  prove  that  an  article  was  actually 
stolen. 

Lord  Moncreiff  having  indicated  a  similar  opinion 
to  that  of  the  Lord  Justice-Clerk,  the  examination  of  the 
witness  on  this  point  was  not  persisted  in;  and  the  medical 
evidence  subsequently  given  proved  that  she  must  have 
been  mistaken. 

The  Jury  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Edinburgh,  for  the 
period  of  eighteen  calendar  months. 
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Nmr.  19  „ 

1838.  r  resent, 

The  Lord  Justicb-Clrbk, 

Lords  Mackenzie,  Moncreiff,  Mbdwyn,  Cockburn. 

Hbr  Majesty's  Advocate — Innes.  i 

AGAINST 

Alexander  Lindsay  and  Robbrt  Struthebs. — PaUisan. 

Falsehood,  Fraud,  and  Wilful  Imposition. — Two  pannels  who 
pleaded  guilty  to  a  charge  of  Falsehood,  Fraud,  and  Wilful  Imposi- 
tion, committed  by  uttering  as  genuine  certain  papers  in  imitatioii 
of  bank  notes,  sentenced,  the  one  to  transportation  for  seven  years, 
and  the  other  to  twelve  months  imprisonment  in  Bridewell. 

No.  48.  Alexander  Lindsay  and  Robert  Struthkrs  were 
^tS^  brought  to  trial  at  the  Stirling  Circuit,  on  the  17th  Sep. 

^^  tember  1838,  on  a  charge  of  Falsehood,  Fraud,  and 
strathen.  Wilful  Imposition ; 

Falaehocd  ^  ^^  ^^^  ^^  (1.)  on  ike  20th  of  March  1838,  the  said  Alexander 
Frauds  &c.  Lindsay  and  Robert  Struthers  having,  both  and  each,  or  one  or  other  of 
them,  agreed  to  purchase  a  quey  from  James  Brown,  farmer  at  Dalfoil, 
in  the  parish  of  Balfron,  and  county  of  Stirling,  and  to  pay  the  price  of 
L«6  sterling  or  thereby  therefor,  the  said  Alexander  Lindaay  and  Ro- 
bert Struthers  did,  both  and  each  or  one  or  other  of  them,  time  above 
libelled,  at  or  near  Dalfoil  aforesaid,  wickedly,  feloniously,  and  fraudu- 
lently deliver  to  the  said  James  Brown,  six  or  thereby  papers,  each  of 
them  engraved  or  printed  in  imitation  of  bank  notes,  and  in  the  follow- 
ing or  similar  terms:— 

*  £1.  Commercial  Bank  £1. 

*  of  NewmiUmoor. 
<  Promise  to  pay  to  A.  Lindsay  or  bearer  One  pound  on  demand  at 
<  the  office  here. 

JBdinhurgh 

P.  Cash'. 

c  N«.  P.  Acco^ 

« Ent*.  18 


or  in  terms  similar  thereto,  in  payment  of  the  price  of  the  said  quey, 
meaning  and  intending  the  same  to  pass  for  and  to  be  received  as  the 
genuine  notes  of  the  Commercial  Bank  of  Scotland,  or  of  some  other  ex- 
isting bank,  whereas  the  truth  was,  and  they  well  knew,  that  the  said 
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papen  were  nol  noCee  of  aoy  real  exkting  bank,  oor  of  the  value  tbey    Na  43, 
bore,  nor  of  any  real  value,  but  had  been  prepared  by,  or  at  the  deaire  ^Ifxandcr 
of  the  said  Alexander  Lindsay  and  Robert  Struthers,  or  of  one  or  other      and  ^ 
of  them,  for  the  purpose  of  cheating,  and  they  did  thereby  impose  upon    Robert 
and  defraud  the  said  James  Brown  :    Lixxas,  (2.)  Ume  above  libelled,  ^^^^^ 
the  said  Alexander  Lindsay  and  Robert  Struthers  having,  both  and  eacb»      1838 
or  one  or  other  of  them,  agreed  to  purchase  a  cow  and  and  a  quey  from 
John  Brown,  former  at  Ballochern^  in  the  parish  of  Balfron  aforesaid,  p*'**J*'jf * 
and  to  pay  the  price  of  L.15  sterling  or  thereby  therefor,  the  said  Alex-  ' 

ander  Lindsay  and  Robert  Struthers  did,  both  and  each  or  one  or  other 
of  them,  time  aforesaid,  at  or  near  Balloohem  aibresaid,  wickedly,  felo- 
niously, and  fraudulently  deliver  to  the  said  John  Brown,  fifteen  or 
thereby  papers,  each  of  them  engraved,  or  printed  in  imitation  of  bank 
notes  in  the  terms  before  quoted,  or  in  similar  terms,  in  payment  of  the 
price  of  the  said  cow  and  quey,  meaning  and  intending  the  same  to 
pass  for  and  be  received  as  the  genuine  notes  of  the  Commercial  Bank 
of  Scotland,  or  of  some  other  existing  bank,  whereas  the  truth  was,  and 
tbey  well  knew,  ftc.  &c»  (with  two  other  similar  charges.) 

The  pannel,  Alexander  Lindsay,  pleaded  guilty  of  all 
the  charges,  and  the  pannel  Robert  Struthers,  of  the  first 
and  third. 

Lord  Meadowbank,  considering  that  the  practice  of 
the  Court  had  varied,  in  regard  to  the  punishment  to  be 
awarded  against  offences  of  this  nature,  certified  the  case 
to  the  High  Court  of  Justiciary.  It  came  to  be  advised 
this  day. 

Pattison,  for  the  pannel  Struthers,  pleaded  in  miti- 
gation of  punishment,  that  he  had  had  no  hand  in  the 
coDstruction  of  the  notes,  and  had  already  been  four 
months  in  Jail, 

Lord  Mackenzie. — The  pannels  certainly  stand  in 
different  circumstances.  Alexander  Lindsay  has  pleaded 
guilty  to  the  whole  four  acts  charged  against  him,  and 
these  are  acts  of  great  criminality.  It  appears  from  his 
confession,  and  from  his  declaration,  which  is  before  us  in 
virtue  of  that  confession,  that  he  possessed  himself  of  a 
great  number,  to  the  extent  of  a  hundred,  of  these  notes — 
which  are  not  exactly  forgeries,  but  are  so  made  as  to  i«j- 
pofie  on  ignorant  people,  and  actually  did  so  on  four  dif- 
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No.  43.    ferent  occasions.     It  is  impossible  that  we  can  award  a- 

Alexander         •  ,  .  ,       ,  .  ^ 

Lindsay  gainst  this  pannel  a  less  sentence  than  one  of  transporta- 

s^rttherir  ^^^^'     ^^^  S^^^  ^^  ^^^  Other  panncl  is  not  so  aggravated, 

^i83&^  as  he  appears  to  have  been  led  into  the  commission  of  the 

crime,  by  accidental  connection  with  Lindsay  on  two  oc- 


FraS^*  casions.     I  propose,  in  regard  to  him,  that  he  suffer  im- 
prisonment in  Bridewell  for  one  year. 

The  other  Judges  expressed  their  concurrence ;  Lord 
MoNCREiFF  observing,  that  he  could  scarcely  conceive  a 
more  impudent  fraud,  six  out  of  the  eight  notes  uttered 
on  one  of  the  occasions  libelled,  actually  bearing  to  be 
payable  to  the  pannel  Lindsay  by  name,  and  exhibiting 
what  was  evidently  intended  to  represent  a  signature. 

The  pannel,  Alexander  Lindsay,  was  accordingly  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of  se- 
ven years ;  and  the  pannel  Robert  Struthers,  to  be  impri- 
soned in  the  Bridewell  of  Edinburgh,  for  the  period  of 
twelve  calendar  months. 


Georob  Crawford,  Suspender, — Mtufarlane. 


AGAINST 


Wilson  and  Jamesons,  Respondents, — McNeill — Munro. 

Suspension  and  Liberation. — Master  and  Apprentice. — Sta- 
tute 4th  George  IV.  c.  34. — Locus  DBiiicxi. — Warrant.— 1. 
The  provisions  of  the  statute,  4th  Geo.  IV.  c.  84,  are  applicable  to 
the  case  of  an  Apprentice  under  a  regular  indenture,  with  a  cautioner, 
and  a  clause  of  registration. 

2.  It  is  no  ground  for  suspending  a  judgment  under  the  above  or  any 
similar  statute,  that  the  petition  to  the  Justices  in  which  the  proceed- 
ings originated,  was  undated, — a  date  being  affixed  to  the  relative 
oath  of  the  petitioner,  and  to  the  warrant  granted  by  the  Justice. 

3.  The  judgment  of  the  Justices  is  not  subject  to  any  review  on  the 
merits. 

4.  Reasons  of  suspension  founded  inter  alia^  on  the  want  of  any  suffi- 
cient specification  of  the  locus  delicti  in  the  original  complaint,  re- 
pelled. 
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5.  Tfae  jadgmeDt  suspended,  on  the  ground  that  the  party  complained    No.  44. 
agftiost  was  apprehended  under  a  warrant  granted  merely  to  convene  ^^^^^^^^ 
him  before  the  Justices.  Wilson 

and 

The  Suspender,  in  February  1886,  entered  into  the  ser-  'nc^.*^"' 
vice  of  the  Respondents,  under  an  indenture,  binding  him     ^^®- 
for  five  years  as  their  apprentice,  in  the  heckling  depart-  suip.  and 
ment  of  their  trade  of  flax-spinners.     A  certain  weekly     ^'*- 
sum  was  stipulated  for  as  the  Suspender's  wages,  rising  in 
amount  for  ea A  successive  year  of  his  service ;  and  it  was 
also  provided,  that  for  every  day  he  should  neglect  his 
work,  he  should  be  obliged  to  serve  additional  days  at  the 
expiry  of  his  apprenticeship.    The  Suspender's  father  was 
bound  along  with  him  as  his  cautioner,  and  the  indenture 
contained  a  clause  of  registration  in  the  usual  style. 

On  the  5th  October  1838,  the  Respondents  presented 
to  the  Justices  of  the  Peace  for  the  county  of  Ayr,  a  pe- 
tition, under  the  act  4th  Geo.  IV.  c.  34,'  setting  forth,  that 
the  Suspender  had  "  frequently  within  the  last  four 
*^  months  been  guilty  of  misconduct  and  ill-behaviour  to- 
"  wards  the  petitioners,  his  said  masters,  by  disobedience 

^  This  act,  after  reciting  the  statutes  20th  Geo.  II.  c.  19,  6th  Geo. 
III.  c.  25,  and  4th  Geo.  IV.  c.  29,  provides,  (§  1.)  ««  That  it  shall  and 
"*  may  be  lawful  not  only  for  any  master  or  mistress,  but  also  for  his  or 
^  ber  steward,  manager,  or  agent,  to  make  complaint  upon  oath  against 
'*  any  apprentice  within  the  meaning  of  the  said  before  recited  acts,  to 
*'  any  Justice  of  the  Peace  of  the  county  or  place  where  such  apprentice 
**  ehall  be  employed,  of  or  for  any  misdemeanor,  misconduct,  or  ill-be- 
"  havioor,  of  any  such  apprentice,  or  if  such  apprentice  shall  have  ab- 
**  sconded,  it  shall  be  lawful  for  any  Justice  of  the  Peace  of  the  county 
**  or  place  where  such  apprentice  shall  be  found,  or  where  such  appren- 
*'  Uce  shall  have  been  employed,  and  such  Justice  is  hereby  empowered, 
^  Dpon  complaint  thereof  made  upon  oath  by  such  master,  mistress, 
«'  iteirard,  manager,  or  agent,  which  oath  the  said  Justice  is  hereby 
^  empowered  to  administer,  to  issue  his  warrant  for  apprehending  every 
*'  saeh  apprentice ;  and  farther,  that  it  shall  be  lawful  for  any  such 
''  Justice  to  hear  and  determine  the  same  complaint  and  to  punish  the 
"^  offender,  by  abating  the  whole,  or  any  part  of  his  or  her  wages,  or 
<*  otherwise  by  commitment  to'the  house  of  correction,  there  to  remain 
"  and  be  held  to  hard  labour  for  a  reasonable  time,  not  exceeding  three 
*♦  months." 
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c^i4oid  '*  ^^  *^^"^  ^^^  *^®^^  foreman's  lawful  orders,  by  idling  his 

y-      '*  time,  and  refusing  to  perform  the  usual  and  necessary 

and      **  quantity  of  work,  or  even  as  much  work  as  he  was  pre- 

^esom,  ,,  yjQugjy  jjr^  ^jjg  practice  of  performing  when  he  was  a 

1838.     w  younger  apprentice,  and  to  such  an  extent  has  the  mis- 

Sugp.  and  "  conduct  of  the  said  George  Crawford  been  carried  in 

^^'     "  this  last  respect,  that  he  frequently  refuses  to  perform 

as  much  work  or  labour,  as  is  sufficient  to  indemnify  the 

petitioners  for  the  actual  weekly  wages  paid  him  in 

terms  of  the  indenture,  calculating  the  price  of  the 

**  work  at  the  usual  rates/' 

The  petition  prayed  the  Justices  "  to  take  the  oaths  of 
**  the  petitioners,  or  the  oath  of  any  one  of  them,  to  the 
**  facts  before  stated,  grant  warrant  to  convene  the  said 
**  George  Crawford  before  them  for  examination,  and 
**  thereafter,  on  the  facts  before  stated  being  established, 
to  grant  warrant  to  imprison  him  in  the  tolbooth  of  Ayr, 
for  any  period  not  exceeding  three  calendar  months,  as  a 
punishment  for  his  said  offence,  or  to  punish  him  other- 
wise as  may  be  authorised  by  common  law,  or  by  the 
foresaid  act  of  parliament,  and  find  him  liable  in  ex- 
penses, grant  warrant  to  cito  witnesses,  reserving  the 
obligations  in  the  indenture  entire,  and  all  actions  upon 
them,  both  against  the  apprentice  and  his  cautioner." 
One  of  the  Justices  having  taken  the  oath  of  William 
Wilson,  one  of  the  petitioners,  to  the  truth  of  this  com- 
plaint, granted  warrant "  to  convene  the  said  George  Craw- 
'^  ford  for  examination  as  craved,  and  also  for  summoning 
**  witnesses  for  both  parties."     On  this  warrant  the  Sus- 
pender was  taken  to  Ayr  on  the  8th  of  October,  and 
brought  before  two  Justices  of  the  Peace  there. 

He  pleaded  not  guilty.  Two  witnesses  were  examined, 
and  the  following  sentence  pronounced  :  "  At  Ayr,  the 
**  8th  day  of  October  1838.  The  Justices  having  consi- 
''  dered  the  petition,  denial  of  the  defender,  proof  adduced, 
**  and  whole  proceedings,  find  that  the  defender  George 
**  Crawford  has  been  proved  to  have  been  guilty  of  mis- 
**  conduct  and  ill-behaviour,  and  therefore  grant  warrant 


ti 
€i 
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"  to  oommit  him  to  the  Jail  of  Ayr,  there  to  remain  and  Na  44. 

Crawford 

''  to  be  held  to  hard  labour  for  the  period  of  one  calendar       v. 
'*  month  from  this  date,  as  authorised  hy  the  statute,  4th     ^od 
*'  Geo.  IV.  c.  84,  libelled.    (Signed)  J.  Cowan,   J.  P.  ^^Ha' 
«  Geoige  M*Taggert,  J.  P.**  la^- 

Crawford  having  been  incarcerated  under  this  sentence,  g      ^j^ 
presented  to  the  Court  a  bill  of  suspension  and  liberation,     ^^ 
on  the  following  grounds : — 

1.  The  original  petition  was  incompetent,  and  liable 
to  fetal  objections.     (1.)  It  is  at  least  a  very  doubtful 
question,  whether  the  statute  4th  Geo.  IV.  c.  34,  can  be 
held  to  apply  to  apprentices  under  a  special  indenture, 
(Boddess  v.  Normand,  20th  November  1882,  11  Shaw 
and  Dunlop,  p.  50.)  No  attempt  was  made  to  enforce  the 
Suspender's  engagements,  by  recording  the  indenture,  and 
charging  him  and  his  cautioner ;  nor  was  any  intimation 
made  to  either  of  them,  that  any  ground  of  complaint  ex- 
isted.   (2.)  No  sufficient  notice  was  given  to  the  Sus- 
pender, of  the  time,  or  place,  or  description  of  delin- 
quencies alleged  against  him.    With  regard  to  the  time 
of  the  alleged  offences,  a  latitude  of  four  months  is  taken 
in  the  petition,  besides  which  they  are  stated  to  have 
been  committed  *^  frequently,  within  the  last  four  months^''' 
and  the  petition  bears  no  date.    As  to  the  place ^  there  is 
in  no  part  of  the  petition  any  specification  of  the  locus 
delicti,  which  has  been  decided  to  be  of  the  substance  of 
any  charge,  and  not  mere  form,  (Yeaman  v.  Tod,  11th 
July  1836.    Swin^n,  Vol.  1.  p.  247.)  and  without  which 
it  does  not  appear  that  the  Justices  of  the  Peace  for  Ayr- 
shire had  any  jurisdiction  in  the  matter.    And  in  regard 
to  the  description  of  the  offences  charged,  there  is  no  dis- 
tinct specification  of  the  circumstances  in  which  the  al- 
leged **  misconduct  and  ill-behaviour''  took  place. 

2.  The  procedure  which  followed  on  the  petition,  was 
in  many  essential  respects  illegal  and  irregular.    (1.)  The 

Respondents,  instead  of  asking  a  warrant  of  apprehension 

against  the  Suspender,  which  alone  the  statute  authorises. 
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No.  44.    merely    prayed    the    Justices,   **  to  grant    warrant   to 

'*v.**     convene''  him  before  them  for  examination.     The  war- 

^Jnd°    ™°*  actually  granted  was  in  the  terms  craved ;  and  un- 

Jameaons,  dgj.  that  Warrant,  the  forcible  apprehension  and  detention 

No?.  19  *  *  . 

183&     of  the  Suspender  as  a  prisoner  was  incompetent.     (2.) 
~ The  sentence  pronounced  by  the  Justices  was  defective, 

Butp,  and  ^  •  i 

Lib.  in  as  much  as  it  did  not  specify  whether  the  **  misconduct 
and  ill-behaviour,"  of  which  the  Suspender  was  found 
guilty,  were  those  libelled,  or  of  what  description  they 

were. 

3.  The  procedure  and  sentence  complained  of  were 
groundless  and  oppressive,  (1.)  because  the  proof  was  in- 
sufficient, and  (2.)  because  the  Respondents  regularly  and 
duly  paid  to  the  Suspender  the  whole  wages  to  which  he 
was  entitled  under  his  indenture;  and  on  the  16th  of 
October,  being  the  day  after  they  had  procured  the  war- 
rant for  his  examination,  and  the  second  day  before  his 
actual  apprehension,  they  paid  him,  without  objection, 
or  reservation  of  any  sort,  sixteen  shillings,  being  two 
weeks  wages  which  fell  due  on  that  day. 

The  Respondents  answered : — 

1.  The  objections  taken  to  the  petition,  on  which  the 
conviction  proceeded,  are  groundless.  (1.)  The  statute 
4th  Geo.  IV.  c.  34,  must  be  applicable,  because  the  word 
**  Apprentice,''  can  mean  nothing  else  than  a  party  bound 
under  a  written  indenture.  (2.)  The  statements  in  the 
petition  of  the  time,  place,  and  manner  of  the  delinquen- 
cies alleged  are  quite  sufficient.  The  oath  emitted  by  the 
Respondent  William  Wilson,  bears  date  5th  October 
1838,  and  being  a  necessary  appendage  and  portion  of  the 
petition,  it  proves  the  date  at  which  it  was  presented,  and 
the  warrant  granted  by  the  Justice  is  of  the  same  date. 
(Macleodv.  Buchanan,  10th  June,  1837.  15  Duulopand 
Bell,  p.  1113.)  In  regard  to  time,  no  latitude  is  taken,  as 
the  charge  against  the  Suspender  consists  of  a  series  of 
misconduct,  extending  over  the  whole  four  months. 
And  as  to  the  locus  delicti,  the  petition  states  that  the 
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Respondents  are  flax-spinners  at  KiUnmiei  and  suffi-  no.  44. 
ciently  indicates  the  locality  of  the  offence,  by  describing  ^"^^^^^ 
the  Suspender  as  having  entered  and  continued  in  their   ^i^*^ 
service.     The  manner  and  circumstances  of  the  offences  Jamesons, 
charged,  are  sufficiently  set  forth.     Besides,  the  terms  of     isss. 

the  statute  (J  5.)  exclude  objections  of  this  nature,  unless 

they  had  been  taken  before  the  Justices.^  lib. 

2.  The  procedure  which  followed  on  the  petition  was 
perfectly  regular.  (1.)  The  warrant  was  duly  executed ; 
and  if  the  Suspender  came  to  the  Court  at  Ayr  along  with 
the  officer,  he  did  so  freely  and  without  compulsion.  Be- 
sides, having  pleaded  to  the  complaint,  and  allowed  the 
trial  to  proceed,  without  any  objections  on  this  head, 
it  cannot  form  a  reason  for  suspending  the  judgment, 
that  he  was  brought  to  the  place  by  undue  means.  (2.) 
The  terms  employed  in  the  sentence  are  those  of  the 
statute  itself. 

3.  The  sentence  is  not  liable  to  review  on  the  merits. 
Bat,  (1.)  the  charges  against  the  Suspender  were  fully 
proved,  and  (2.)  no  argument  can  be  derived  from  the 
fact  of  the  Respondents  not  having  withheld  payment  of 
his  wages,  as  they  had  no  right  to  take  the  law  into  their 
own  hands,  and  the  payment  made  by  them  did  not  de- 
prive the  Justices  of  the  power  of  awarding  the  alterna- 
tive punishment  provided  by  the  statute,  as  it  is  plainly 
fiitare  wages  which  are  contemplated  as  the  subject  of 
abatement. 

The  case  came  to  be  advised  this  day. 

Macfari.aN£,  for  the  Suspender,  pleaded,  that  the 
proceedings  against  him  must  be  set  aside,  on  the  groimds 
contained  in  the  reasons  of  suspension.  The  case  of  Yea- 
man  «.  Tod,  (Swinton,  Vol.  1.  p.  S47>)  is  quite  conclusive 

^  This  sectioDy  after  referring  to  the  Acts  20th  Geo.  II.  c.  19,  and 
31ft  Geo.  II.  c  11»  provides,  that  <<  every  order  or  determination  of 
*"  such  Jostice  or  Justices  made  under  this  Act  shall  be  final  and  con- 
'*  cltutTe,  any  thing  in  either  of  the  said  Acts  contained  to  the  contrary 
"  iu  any  wise  notirithstanding." 
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No.  44.    as  to  necessity  of  the  locus  deUcH  being  distinctly  spedfied 

V.      in  a  complaint  of  this  nature.     It  does  not  even  appear 

K^    that  the  Suspender  was  employed  within  the  county  of 

"^Nw^i?  ^y^'     ^^^  ^^®  objection  is  not  answered  by  the  circum- 
1838.    stance  of  the  designation  of  the  masters  being  contained 

siwTl^  in  the  complaint.  For  the  party  complained  against  in 
Lib.  Yeaman's  case,  was  designed  as  *^  vintner  and  spirit  dealer, 
Strathmiglo/' — and  yet  it  was  held  that  the  want  of  a 
specific  loctM  was  fatal — ^principally  on  the  groimd,  that 
unless  the  offence  was  committed  within  the  county,  there 
was  no  jurisdiction.  Then  the  only  warrant  which  the 
statute  authorises  the  Justices  to  grant,  is  a  warrant  to 
apprehend  the  party  complained  against.  But  the  war- 
rant granted  in  this  case,  was  one  to  convene  him  before 
them  for  examination.  And  under  that  warrant — even 
were  it  legal — ^the  officer  had  no  authority  to  seize  the 
Suspender,  and  carry  him  as  a  prisoner  to  Ayr.  Nor  is  it 
any  answer  to  these  objections,  that  the  plea  of  irregu- 
larity was  not  stated  in  the  Inferior  Court.  On  the  merits^ 
if  a  review  be  competent,  one  act  of  disobedience  only  was 
established  against  the  Suspender.  The  idleness  of  which 
he  was  accused,  was  not  referred  to  any  particular  period 
of  time.  And  although  power  is  given  to  the  Justices, 
either  to  imprison,  or  **  to  punish  the  offender,  by  abating 
*^  the  whole  or  any  part  of  his  or  her  wages,"  the  Ilespon- 
dents,  by  paying  up  his  wages  after  their  complaint  was 
presented,  prevented  the  possibility  of  resorting  to  the  more 
lenient  alternative. 

McNeill,  for  the  Respondents,  answered, — the  Suspender 
is  not  a  boy,  but  a  man  twenty  years  of  age,  which,  if  the 
merits  are  to  be  gone  into,  is  of  some  consequence.  But 
the  reasons  of  suspension  are  entirely  imfounded.  The 
Iccwt  delicH  is  sufficiently  specified,  by  the  designation  of 
the  Respondents  being  given, — ^by  the  statement  that  the 
Suspender  was  in  their  service, — and  by  the  &ct  of  the  of- 
fence being  one,  which  must  have  been  committed  where 
the  business  was  carried  on.  The  case  of  Yeaman  v.  Tod 
was  quite  different,  as  the  crime  charged  was  embezzle- 
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roeot.    Then  as  to  the  warrant,  and  the  proceedings  un«  No.  u. 
der  it,  as  the  warrant  authorised  by  the  statute  is  one  to      n, 
apprehend  the  party,  that  is  the  construction  which  must,     .^a^ 
in  the  drcnmstances  of  this  case,  be  placed  on  the  generic  ^J^!^^^ 
term  "  to  convene''    But  suppose  the  case  were  different,     ^^^ 
the  fact  of  the  officer  having  committed  an  excess  of  ^     ^ 
power,  does  not  at  all  annul  the  proceedings  before  the     ^^ 
Justices.     If  the  party,  after  having  been  wrongously  ap- 
prehended, appeared,  and  though  assisted  by  an  agent, 
took  no  objection  to  the  r^ularity  of  the  proceedinga, 
they  cannot  now  be  set  aside.     It  is  no  argument  against 
the  Respondents,  that  they  performed  their  part  of  the 
contract  under  the  indenture,  by  paying  the  Suspender 
his  wages.     The  abatement  contemplated  by  the  statute 
as  one  of  the  modes  of  punishment,  is  clearly  of  future 
wages  only. 

The  Court  held,  that  the  only  question  of  any  difficulty 
was,  whether  the  Suspender  had  been  apprehended  and 
taken  to  A3rr,  under  a  legal  warrant. 

Judgment  was  delayed  till  the  24th  of  November. 

When  the  Court  met  on  that  day —  ^!^?^ 

The  Lord  Justice-Clerk  inquired,  whether  the 
coansel  for  the  Respondents  were  prepared  to  admit  or  to 
deay  that  the  Suspender  was  de  facto  apjnehended,  and 
carried  to  Ayr. 

M'Neill,  for  the  Respondents,  answered, — that  accord* 
ing  to  his  information,  the  officer  found  the  Suspender  in 
bed  between  one  and  two  in  the  morning,  read  the  warrant 
to  him,  and  told  him  that  it  was  a  warrant  to  take  him  to 
Ayr — that  the  Suspender  asked,  whether,  if  he  w^it,  he 
would  have  the  assistance  of  an  agent — ^that  the  officer 
told  him  he  would— «nd  that  on  that  assurance  he  went 
with  the  officer  to  Ayr. 

Macfarlane,  tot  the  Suspender,  averred,  and  offered 
to  prove,  that  he  went  as  a  prisoner. 

LoKD  Mackenzie.— I  must  assume  that  the  Suspoi- 


1838. 
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No  44.   der  went  with  the  officer  under  compulsion ;  and  I  am 

V,       decidedly  of  opinion  that  there  was  no  legal  warrant  to 

""^  apprehend,  but  only  a  warrant  to  convene.    In  regard 

^J^f**^"»  to  the  other  objections,-^!  think  I  could  have  got  over 
1838.     them  all  without  much  difficulty.      But  it  is  needless 

Sm  and  *^  ^^dvcrt  to  them,  as  in  consequence  of  the  officer  hav- 
I'ib.  ing  exceeded  the  powers  contained  in  his  warrant,  the 
whole  proceedings  must  be  held  to  be  null.  Even  if 
the  Suspender  had  accompanied  the  officer  willingly,  the 
question  would  not  have  been  unattended  with  doubt,  as 
there  is  no  authority  in  the  statute  for  a  warrant  of  this 
nature. 

Lord  Moncbeiff. — I  concur.  There  can  be  no 
doubt  that  the  Justices  intended  to  grant  a  warrant  to 
apprehend  the  Suspender.  For  that  is  what  the  statute 
enjoins  them  to  do.  But  I  have  all  along  been  of  opi- 
nion, that  the  warrant  they  did  actually  grant,  was  not  one 
under  which  he  could  be  legally  apprehended.  And  I 
can  find  no  case  which  sanctions  an  opposite  doctrine.  I 
do  not  know  what  effect  upon  my  mind  a  fuller  discussion 
of  the  point  might  have  ;  but,  as  at  present  advised,  I  am 
clearly  of  opinion,  that  if  the  Suspender  had  successfully 
resisted  this  warrant,  he  could  not  have  been  indicted  for 
deforcement.  I  concur  in  the  doubt  expressed  by  Lord 
Mackenzie,  as  to  whether  the  Justices  could  legally  grant 
a  warrant  to  cite  or  convene  the  party — or  any  warrant 
except  one  to  apprehend  him,  though,  if  the  Suspender 
had  accompanied  the  officer  willingly,  it  might  have  been 
doubtful,  whether  their  proceedings  against  him  must, on 
that  account,  have  been  set  aside.  But,  as  the  cafe  comes 
before  us,  these  proceedings  are  null  from  the  very  com- 
mencement. It  is  unnecessary  to  enter  upon  the  other 
objections,  but  I  may  observe,  that  it  does  appear  singular, 
that  the  Respondents  should  have  paid  the  Suspender  his 
wages  in  full,  after  the  complaint  against  him  was  lodged. 
Lord  Medwyn. — I  do  not  differ  as  to  the  effect  which 
must  be  given  to  the  apprehension  of  the  Suspender.  But 
this  is  the  only  matter  of  form  which  creates  any  difficulty 
in  my  mind.     In  regard  to  the  want  of  a  date  to  the  peti- 
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tioD,  we  have  already  frequently  decided,  that  the  date  of  No.  44. 
such  an  application  is  the  date  at  which  it  is  presented.  ^^^^^'^ 
I  think  also  that  the  locus  delicti  is  suflSciently  indicated,  jl^o*°* 
and  that  the  case  is  easily  distinguishable  from  that  of  ^^v.  24 

leaman  on  this  point.     I  am   imwilling  to  say,  that 

because  the  statute  gives  a  power  to  apprehend  the  party  ^'^V:.*™* 
complained  against,  the  gentler  mode  of  citing  him  before 
the  Justices  would  have  been  illegal,  and  must  of  itself 
have  led  to  the  proceedings  being  quashed.  But  the  war- 
rant was  not  to  apprehend  the  Suspender,  but  only  to  con- 
vene him  for  examination.  If  the  counsel  for  the  Respon- 
dents could  have  shewn,  that  to  convene  was  a  generic 
temi,  including  to  apprehend^  as  well  as  to  die  or  summon, 
the  case  would  have  been  different.  But  to  convene  is 
merely  to  summon — to  cite — or  bring  into  Court.  It  is 
quite  evident  that  the  constable  thought  he  had  a  war- 
rant to  apprehend  the  party,  and  acted  accordingly.  And 
on  that  ground  alone,  I  concur  in  thinking  that  the 
judgment  must  be  suspended. 

Lord  Cockburn. — I  am  sorry  that  it  is  not  in  my 
power  to  differ.  I  wish  that  all  statutes  of  this  nature 
contained  a  provision,  that  a  judgment  of  the  Inferior 
Courts  was  not  to  be  set  aside  for  errors  in  point  of  form, 
unless  the  Court  were  satisfied,  first,  that  they  were  er- 
rors wilfully  committed,  and,  secondly,  that  they  had 
led  to  actual  injustice.  But  that  is  matter  for  the  consi- 
deration of  the  Legislature,  and  not  of  a  court  of  law.  In 
the  present  case,  the  Suspender  was  not  brought  legally 
into  Court,  and  therefore  I  am  bound  to  concur  in  holding 
the  whole  proceedings  against  him  to  be  null. 

The  Lord  Justice-Clerk. — The  sole  difficulty  of 
the  case  arises  from  this,  that  the  Magistrates,  instead  of 
at  once  apprehending  the  Suspender,  listened  to  a  petition 
which  asked  them  merely  to  convene  him  before  them  for 
examination.  I  am  quite  clear,  that  even  if  he  had  gone 
voluntarily  before  the  Justices,  the  legality  of  the  after  pro- 
ceedings against  him  would  have  involved  a  question  re- 
quiring some  consideration.     For  it  is  worthy  of  remark, 

VOL.  II.  p 
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No.  44.  that  in  the  case  of  servants  complaining  of  the  stewards  or 

V.      managers  for  their  absent  masters,  the  Justices  are  em* 

^^Jj^^  powered,  b/  the  fourth  section  of  this  very  statute,  to 

^mi^  *w»f  «wo»  such  steward^  or  manager.   No  authority  is  given 

— ^for  their  apprehension.      But  the  form   of  proceeding 

^^b"^  against  apprentices  is  quite  different.  On  this  single 
point,  therefore,  I  agree  in  thinking  that  the  judgment 
must  be  suspended.  I  think  it  right,  however,  to  state 
my  opinion,  that  there  is  no  legitimate  ground  for  an  action 
of  damages  against  the  Justices,  for  having  granted,  what 
was  an  innocent — ^in  one  sense,  an  inoperative  warrant.  I 
agree  with  Lord  Medwyn,  that  there  is  nothing  in  any  of 
the  other  objections.  And  I  am  quite  clear  that  the 
judgment  of  the  Justices  is  not  reviewable  on  the  merits. 

The  C!ourt  accordingly  passed  the  bill,  sustained  the 
reason  of  suspension,  that  it  was  incompetent  to  apprehend 
the  complainer  under  a  warrant  granted  to  convene  him 
before  the  Justices,  and  repelled  the  other  reasons  of  sus- 
pension, and  found  the  complainer  entitled  to  expenses. 

Mevzies  and  Mfkteatu,  W.S. — Thomas  Lanoale,  S.S.C.  Agentt. 


Not.  26  Present, 

1838. 

Lords  Msabowbank,  Medwyn,  Cogxburh. 
Heb  Majesty *s  Advocate — Lord  Advocate  Murrain — Innes. 

AGAINST 

Mabgaret  Mackenzie — Craujurd. 

Aggravation  op  Habite  and  RBPCJTB.-^Thi8  aggravation  is  suffi- 
oiently  established,  by  proof  of  the  existence  of  the  evil  repute  in 
which  the  pannel  has  been  held,  for  the  requisite  period,  and  it  is  not 
necessary  for  the  Prosecutor  to  show,  that  that  repute  is  founded  on 
sufficient  grounds. 

No.  46.  Margaret  Mackenzie  was  charged  with  Theft,  ag- 
Mackenzie.  gravated  by  her  being  habite  and  repute  a  thief,  and  hav- 
ing  been  previously  convicted  of  theft.     She  pleaded  not 

Theft,  &c. 

guilty. 
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The  sabetantive  charges  against  her,  consistiDg  of  three  Na  45. 
acts  of  theft  from  her  step-father,  committed  in  thcj^Jll^^^ 
months  of  September  and  October  1838,  were  clearly  ^^^^ 
established.     Three  previous  convictions  of  theft  from  the  _._^ 
same  party,  before  the  Police  Court  of  Leith,  dated  re-  ^'^•*^  **• 
spectively  SOth  June,  10th  August,  and  22d  September 
1837,  were  also  proved.      Two  Police-officers  deponed 
that  the  pannel  was  habite  and  repute  a  common  thief^ 
and  was  so  considered  at  the  Police-office ;  but  on  cross- 
examination,  they  could  state  no  reasons  for  their  opinion, 
except  that  she  had  been  previously  convicted  of  theft, 
and  had  not,  so  far  as  they  were  aware,  any  honest  mode 
of  gaining  a  livelihood. 

The  Lord  Advocate,  for  the  prosecution,  argued, — 
that  the  evidence  was  amply  sufficient  to  establish  against 
the  pannel  the  aggravation  of  habite  and  repute,  especially 
since  no  exculpatory  evidence  had  been  led.  This  aggra- 
vation is  totally  distinct  from  that  of  previous  conviction, 
and  is  established  by  proof  of  the  pannel  being  generally 
reputed  to  be  a  thief,  in  the  quarters  where  she  is  known, 
and  especially  at  the  Police-office.     (Hume,  Vol.  i.  p.  98.) 

Craufurd,  for  the  pannel,  answered, — that  the  aggra- 
vation of  habite  and  repute  was  not  established.  The 
Policemen  had  been  tested  as  to  the  grounds  of  their  opi- 
nion, and  these  were  not  such  as  to  warrant  them  in  affix- 
ing the  character  of  a  common  thief  on  the  pannel,  espe- 
cially as  they  did  not  swear  that  she  associated  with 
thieves.  The  question  is  one  of  much  importance,  as 
habite  and  repute  is  often  charged  as  an  aggravation  with- 
out any  previous  conviction,  and  the  effisct  of  it  is  to  raise 
a  single  act  of  theft  into  a  capital  offence. 

Lord  Meadowbank,  in  charging  the  Jury,  observed, 
—that,  in  his  own  opinion,  the  aggravation  of  habite  and 
repute  was  as  clearly  proved  as  all  the  rest  of  the  case. 
His  Lordship  laid  it  down,  that  if  two  Police-officers  de- 
poned that  the  pannel  was  habite  and  repute  a  common 
thief,  even  though  they  added  that  they  did  not  believe 
that  the  repute  was  well  founded,  the  aggravation  was 
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No.  46.   proven.     The  Jury  have  Dothing  to  do  with  the  grounds 
MMk^T^l,  of  the  repute  in  which  the  pannel  is  held,  it  being  suflS- 
^1838^^  cient  if  the  repute  itself  is  proven. 

Theft,  &c  The  Jury  unanimously  found  the  pannel  guilty  of 
Theft,  aggravated  as  libelled,  with  the  exception  of  the 
aggravation  of  habite  and  repute,  which,  by  a  plurality  of 
voices,  they  found  not  proven. 

In  respect  of  which  verdict  of  Assize,  she  was  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of  five 
years. ' 


Heb  Majesty's  Advocate — Jjird  Advocate  Murray — Innes, 


AGAINST 


Archibald  M*Quilk.in — Irving. 

Locus  Delicti. — Indictbcbnt. — An  error  in  the  description  of  the 
locus  delicii  found  fatal,  though  it  existed  also  in  the  pannel'0  de- 
signation, as  contained  in  the  Indictment  to  which  he  had  pleaded — 
and  as  set  forth  in  his  declaration. 

.N°-.f^;  Archibald  M*Quilkin,  seaman,  "  lately  residing  with 

Archibald  r^  i  .  1 

M'Quiikin, "  Ann  Ridley  or  Saunders,  widow,  now  or  lately  residing 
1838.     "  in  Jack's  close.  South  Leith,**  was  charged  with  aggra- 


Theft,&c. 


vated  Theft : 


^  It  is  in  recent  practice  only,  and  partly,  it  is  believed,  in  consequence 
of  the  provisions  of  the  late  criminal  statutes  applicable  to  England,  titat 
sentences  of  transportation  for  this  period,  or  for  ten  years,  have  become 
usual.  These  terms  of  punishment  are  uot  reserved  for  any  particular 
crimes,  but  are  awarded,  at  the  discretion  of  the  Court,  in  all  offence>  in 
which  transportation  is  the  common  sentence.  Thus,  during  the  CircuiU 
in  Autumn  1838,  George  Whyte  was  sentenced  at  Glasgow  to  be  trans- 
ported for  five  years,  for  breach  of  trust  and  embezzlement  to  the  ex- 
tent of  above  L.ldO.  And  Adam  Liddell  received  the  same  sentence 
at  Stirling,  on  a  confession  of  the  crime  of  robbery.  At  Inverness^  iu 
like  manner,  various  paunels  received  sentence  of  ten  years  transporta- 
tion, for  acts  of  housebreaking  and  aggravated  theft ;  and  George  Smith 
was  punished  in  the  same  way  at  Aberdeen,  for  the  theft  of  four  bullocks. 
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In  80  7AB  A8y  OD  the  SOth  of  July  1838,  within  the  house  situated  in    No.  46, 
Jack's  closey  South  Leith,  aforesaid,  then  and  now  or  lately  occupied  j^I^^^^ 
bv  the  said  Ann  Ridley  or  Saunders,  the  said  Archibald  M*Quilkin  did    No^.  26  ' 
wickedly  and  feloniously  steal  and  theftuously  away  take  a  gown>  the     ^^^- 
property  or  in  the  lawful  possession  of  Ann  Wilson,  thee  and  now  or'  - 

lately  residing  with  the  said  Ann  Ridley  or  Saunders,  or  in  the  lawful      ^  '    ^ 
possession  of  the  said  Ann  Ridley  or  Saunders. 

The  pannel  pleaded  not  guilty. 

In  his  declaration  he  stated,  that  at  the  time  libelled,  he 
resided  with  Mrs.  Saunders  in  Jackf  close;  but  on  evi- 
dence being  led,  it  appeared  that  Mrs.  Saunders  lived  in 
Lawnes'  dose,  and  that  the  witnesses  did  not  know  any 
close  in  South  Leith  named  Jack's  close,  or  any  other 
Mrs.  Saunders. 

The  Lord  Advocate,  for  the  prosecution,  argued, — 
that  the  pannel  having  pleaded  to  an  Indictment,  in  which 
he  was  designed  as  residing  with  Mrs.  Saunders  in  Jack's 
dose,  and  having  given  the  same  description  of  his  resi- 
dence in  his  declaration,  was  not  now  entitled  to  found  on 
the  error  which  had  occurred  in  the  statement  of  the  locus 
delicti. 

The  Court  held  the  error  fatal  to  the  charge,  and  the 
Jury,  under  their  direction,  found  the  pannel  not  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  assoilzied 
MnpUciter,  and  dismissed  from  the  bar. 


Present, 

LoBDS  Meadowbank,  Mackenzie,  Medwtn. 

Her  Majesty's  Advocate. — Lord  Advocate  Murray — Irmes. 

AGAINST 

Donald  Kennedy — M^Neill^Cra^urd* 

DiBc^ARGiNo  Loaded  Firearms — Statuts  10th  Geo.  IV.  c.  88. 
—Assize*— Witness. — Production. — 1.  A  landed  proprietor  con« 
victed  at  common  law,  of  wounding  two  persons  whom  be  found 


Dea3 
1838. 
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poaching  on  his  land,  by  discharging  both  barrels  of  his  fowling- 
piece  at  them.    Sentence,  eight  months  imprisonment 

2.  A  miyority  of  landed  men  chosen  on  the  Jury,  in  respect  the  paooel 
was  a  landed  man. 

3.  The  Indictment  being  laid  both  at  common  law,  and  under  the  sta- 
tute, a  verdict  finding  the  pennel  guilty  as  libelled,  **  but  not  with  the 
intention  of  doing  any  serious  bodily  harm,**  held  to  be  a  good  con- 
viction  of  the  ofience,  at  common  law,  but  no  judgment  moved  for 
on  the  statutory  charge. 

4.  It  is  incompetent  to  contradict  the  evidence  of  the  injured  party,  as 
to  the  transaction  which  is  the  subject  of  trial,  by  proving  on  his 
cross-examination,  that  he  bad  given  a  different  account  of  it  three 
days  afterwards. 

5.  The  party  injured  having  denied  on  cross-examination,  that  be 
told  a  particular  witness,  some  time  after  the  injury,  that  he  kept 
the  house  in  order  to  give  him  a  better  claim  of  damages  against  the 
pannel, — ^held,  that  it  was  incompetent  to  contradict  this  statementf 
by  the  evidence  of  the  witness  referred  to. 

6.  The  witnesses  to  the  corpus  delicti  having  deponed,  that  they  pointed 
out  the  particular  spots  where  certain  occurrences  took  place,  to  a 
Land-surveyor,  and  the  surveyor  having  sworn  that  these  spots  were 
correctly  marked  on  a  plan  of  the  ioeus  prepared  by  him,  this  plan 
allowed  to  be  produced,  although  its  effect  was  in  some  degree  to 
contradict  the  evidence  of  the  witnesses ;  but  certain  marginal  refe- 
rences, containing  matter  which  could  not  have  been  communicated 
by  them,  cut  off^  before  the  plan  was  handed  to  the  Jury. 

Donljd   ^^^^^^^  Kennedy,  Esquire  of  Bogbain,  in  the  parish 

Kennedy,  of  Tain,  and  county  of  Ross,  was  charged  with  the  crime 

ma     of  w;ilfully,  maliciously,  and  unlawfully  discharging  load- 


Discharff- 
ing 


ed  fire-arms  at  any  of  the  lieges,  more  especially  when 
1^1^  committed  to  the  serious  injury  of  the  person,  and  to  the 
Fire-arm«.  effusiou  of  blood,  as  also  with  contravention  of  the  Act 
10th  Geo.  IV.  c.  38,  intituled  "  An  Act  for  the  more  ef- 
fectual punishment  of  attempts  to  murder  in  certain 
cases  in  Scotland,  by  which  it  is  enacted,"  {§  2.) 


it 


**  That  from  and  after  the  passing  of  this  act,  if  any  person  shall, 
"  within  Scotland,  wilfully,  maliciously,  and  unlawfully  shoot  at  any 
**  of  his  Majesty's  subjects,  or  shall  wilfully,  maliciously,  and  unlawfully 
"  present,  point,  or  level  any  kind  of  loaded  fire-arms  at  any  of  his  Ma- 
"jesty's  subjects,  and  attempt  by  drawing  a  trigger,  or  in  any  other* 
*<  manner,  to  discharge  the  same  at  or  against  his  or  their  person  or 
"  persons ;  or  shall  wilfully,  maliciously,  and  unlawfully  stab  or  cut 
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<*  aoy  of  hb  Majatt/a  subjeots,  with  iutent  in  so  doing,  or  by  meatti    ^^-  47* 

*<  thereof,  to  murder,  or  to  mainly  disOgure,  or  disable,  such  his  Majesty's  Kennedy 

**  tabject  or  subjects,  or  with  intent  to  do  some  other  grievous  bodily     Pec  8 

''ham  to  such  his   Majesty's  subject  or  subjects;   or  shall  wilfully     ^^^ 

**  malieiously,  and  unlawfhlly  administer  to,  or  cause  to  be  administered  "^^^^ 

"  to,  or  taken  by,  any  of  his  Majesty's  subjects,  any  deadly  poison,  or  ing  Loaded 

"  other  noxious  and  destsuctive  substance  or  thing,  with  intent  thereby, 

"or by  means  thereof,  to  murder  or  disable  saeh  his  Mi^esty's  subject 

*  or  subfeots^  or  with  intent  to  do  some  other  grievous  bodily  harm  to 

**  toch  his  Majesty's  subject  or  subjects  i  or  shall  wilfully,  malicious* 

*<  ly,  and  unlawfully  attempt  to  suffbcate,  or  to  strangle,  or  to  drowm 

«  any  of  his  Majesty's  snbjecl  or  subjects,  with  the  intent  thereby,  or  by 

^  meens  thereof,  to  murder  or  disable  such  his  Majesty's  subject  or 

**  tabjecta,  or  with  intent  to  do  some  other  grierons  bodily  harm  to 

**  sneh  bis  Majesty's  subject  or  subjects ;  such  persons  so  offending, 

^  and  being  lawfully  found  guilty,  actor,  or  art  and  part,  of  any  one  or 

"  more  of  the  several  offences  herein  before  enumerated,  shall  be  held 

^'gailty  of  a  capital  crime,  and  shall  receive  sentence  of  death  accord- 

"  iagly  ,•" 

or  alternatively  with  one  or  other  of  these  crimes ; 

Ik  so  far  as,  upon  the  5tb  day  of  September  I8d8,at  or  near  to  the  house 
or  cottage  situated  on  or  near  Woodbank,  otherwise  called  Garrick,  In 
the  parish  and  county  aforesaid,  and  which  house  or  cottage  was  then* 
occupied  or  possessed,  under  Uie  said  Donald  Kennedy,  by  Norman 
Smart,  labourer,  the  said  Donald  Kennedy  did  wilfully,  maliciously, 
nod  unlawfully  discharge  both,  or  one  of  the  barrels  of  a  double  barrel- 
led gun  or  fowling  piece,  loaded  with  gun-powder  and  with  leaden  shot 
or  peUets,  or  with  some  other  hard  substance  to  the  prosecutor  un- 
known, at  the  persons  respectively  of  David  Fridge,  house-carpenter, 
SOD  of,  and  residing  with  James  Fridge,  house- carpenter,  residing  at 
Higfamills,  in  the  parish  of  Tain  aforesaid,  and  Alexander  Fridge,  house- 
carpenter,  son  of,  and  residing  with  Alexander  Fridge,  senior,  house- 
eupenter,  residing  at  Aldie,  in  the  parish  and  county  aforesaid,  or  one 
or  other  of  them  ;  and  part  of  the  said  leaden  shot  or  pellets,  with  which 
one  of  the  said  barrels  was  loaded,  entered  the  person  of  the  said  David 
Fridge,  and  did  wound  him  in  or  near  to  the  head,  back,  and  right  arm  ; 
aod  part  of  the  said  leaden  shot  or  pellets,  with  which  the  same  barrel, 
or  the  other  of  the  said  barrels,  was  loaded,  entered  the  person  of  the 
laid  Alexander  Fridge,  and  did  wound  him  in  or  near  to  the  back  and 
left  arm,  to  the  serious  injury  of  the  persons  respectively  of  the  said 
David  Fridge,  and  Alexander  Fridge,  and  to  the  effusion  of  their 
blood. 

The  pannel  pleaded  not  guilty,  and  special  Defences  to 
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No.  47.    the  following  effect  had  been  lodged  for  him,  along  with 
Kenntiy,  a  list  of  exculpatoiy  witnesses ; 

Dec.  3 

1838.  «  The  pannel  is  well  knowo,  both  at  Inverness^  Id  the  neighbour- 

■  «  hood  of  which  town  he  generally  resides,  and  in  Ross-shire,  where 

*n  *  LoAded  "  ^**  property  of  Bogbain  is  situated ;  his  character  will  be  proved  to 
Fire-ftrmi.  "  be  that  of  a  humane,  charitable,  and  kind-hearted  man,  and  he  trusts 
<<  he  may  be  permitted  to  declare,  that  he  is  incapable  of  intentionally 
<<  injuring  a  fellow  creature.  He  denies  the  libel,  and  pleads  generally 
<<  not  guilty  of  the  crimes  at  common  law,  and  under  the  statute,  as 
^  therein  charged.  If  the  lads  mentioned  in  the  Indictment,  or  either 
«<  of  them,  were  injured  by  a  shot  discharged  by  the  pannel,  such  injury 
«  was  accidental,  and  he  sincerely  regrets  it.  The  pannel  has  herewith 
*<  lodged  with  the  clerk  of  Court,  a  sketch  or  plan  of  the  ground  where 
«  the  offences  set  forth  in  the  Indictment  are  said  to  have  been  com- 
*<  mitted,  prepared,  and  to  be  authenticated  by  Mr.  David  Davidson. 
«« land-surveyor  in  Tain." 

The  pannel  being  a  landed  man,  the  Assize  consisted 
of  twenty-four  landed  men,  and  twenty-one  common 
Jurors.  Eight  of  the  Jury  were  chosen  from  the  former 
class,  and  seven  from  the  latter. 


BVIDBKCE  FOR  THE  I^OSBCUTION. 

George  Cameron,  Sheriff-substitute  of  Ross  and  Cramarty,  prove 
the  pannel's  declaration. 

Cross-examined  by  McNeill  for  the  pannel, — The  pannel  came 
willingly,  and  of  his  own  accord,  to  be  examined.  I  do  not  recollect 
whether  he  made  any  motion  showing  whether,  when  he  fired,  he  had 
the  gun  at  his  shoulder.  He  is  in  extensive  business  as  a  wood-mer- 
chant, and  is  a  respectable  man. 

David  Fridge,  house-earpenter^  residing  at  High  MiUsy  in  the  parish 
of  Tain, — In  September  last  I  was  living  at  my  father's  house,  which 
is  two  or  three  miles  distant  from  Bogbain.  My  cousin,  Alexander 
Fridge,  and  I  were  in  company,  early  in  the  morning  of  the  fifth  of  Sep- 
tember.  We  went  to  see  a  friend  of  mine.  We  had  guns,  and  fired 
two  shots.  Neither  of  these  were  on  the  land  of  Bogbain,  but  near 
it.  The  shot  I  fired  was  between  four  and  five  o'clock.  My  cousin 
bad  fired  one  before.  Soon  after  I  had  fired,  as  I  got  to  the  end  of 
Norman  Smart's  house,  I  saw  the  pannel  standing  at  the  distance  of 
twenty-three  or  twenty-four  yards.  He  called  out,  **  Fridge,  Fridge, 
stop."  I  could  not  stop  when  I  got  the  shot.  I  had  not  time  to  stop, 
it  was  so  immediate  after  the  call.    I  did  not  see  the  gun  raised.    I 
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was  then  runniog  away.    It  hit  me  on  the  back,  arm,  and  head.    The    Ko,  47. 
panael  was  standing  to  my  left     I  ran  to  the  right.     I  have  no  doabt  ^^^"^ 
that  the  shot  was  fired  by  the  pannel.    I  continued  to  ran  after  I  got    De&  3 
the  shot,  so  did  my  cousin.    Another  shot  was  fired  at  him.     He  was     ^^'^^ 
ruoniog  with  me.     He  was  close  to  me,  when  the  first  shot  was  fired,  "^ 

but  afterwards  diverged  to  the  right.  There  was  a  little  bank  between  ing  L^a^ 
the  road  and  an  adjoining  wood,  and  it  was  as  he  was  getting  over  this  ^^i^*^™''- 
baok  into  the  wood,  that  the  second  shot  was  fired  at  my  cousin.  He 
told  me  this  afterwards.  I  was  a  little  way  in  the  wood  when  the  se- 
cond shot  was  fired.  We  went  to  the  smith's  house  at  Arabella,  and  in- 
tended  to  have  gone  fiurther,  but  were  unable,  from  the  injuries  we  had 
received.  I  examined  my  wounds  at  the  smith's  house,  and  found  I  had 
been  severely  wounded.  There  were  four  pellets  in  my  arm,  six  in  my 
back,  one  in  my  Jiead,  and  one  in  the  back  of  my  thigh.  The  pellets 
were  number  two.  I  sent  for  assbtance,  and  had  blood  taken,  and  was 
afterwards  visited  by  Dr.  Ross,  and  Dr.  Monro  from  Tain.  I  was  l^id 
up  for  some  time,  suffered  a  great  deal  of  pain,  and  lost  a  great  deal  of 
blood.  I  have  told  all  that  took  place  between  the  pannel  and  me  that 
morning.  There  was  no  provocation,  and  no  conversation  farther  than 
▼hat  I  have  told. 

By  the  CouBT. — After  I  turned  away  from  the  pannel,  I  had  run 
about  fifteen  yards  before  the  first  shot  was  fired. 

Cross-examined  hy  M^SjsiVLfor  ihepanneL — I  have  since  measured 
the  distance  between  the  place  where  I  saw  the  pannel,  and  where  I  got 
the  shot  It  is  forty  yards.  I  pointed  out  all  the  places  of  which  I 
have  spoken  to  Mr.  Davidson,  land-surveyor.  The  pannel  did  not  name 
my  Christian  name.  There  are  several  of  the  name.  It  was  a  wet 
morning.  When  we  got  through  the  wood,  we  came  upon  an  open 
moor,  which  is  to  the  south  of  the  wood.  I  joined  Alexander  again  on 
the  moor.  The  place  where  I  entered  the  wood  was  a  few  yards  distant 
from  the  place  where  I  was  struck  with  the  shot  It  was  on  the  right 
ann  that  I  was  struck.  My  cousin  was  on  that  side,  close  to  me.  The 
pannel  was  behind  me.  Smart's  house  and  the  wood  are  on  the  pannel's 
property,  but  not  the  moor.  The  smith's  shop  is  two  miles  distant  from 
the  place  where  I  got  the  shot.  Dr.  Ross  came  about  the  middle  of 
the  day»  and  examined  me.  I  remained  eight  days  at  the  smith's,  and 
vas  confined  to  the  house  all  that  time.  I  did  not  go  out  at  all.  After 
that  I  went  home.  I  was  three  days  after  I  got  home,  during  which  I 
could  not  turn  in  bed,  and  was  confined  for  a  few  weeks  at  home.  Dr. 
M<Candy  attended  me  at  that  time.  I  am  quite  sure  I  was  not  out  du- 
ring the  eight  days  I  was  at  the  smith's.  Finlay  Ross  visited  me  while 
I  was  there.  I  talked  to  him  about  my  injury.  I  cannot  say  whether 
I  gave  him  the  same  account  I  have  given  now.  I  have  told  the  truth 
DOW.  I  do  not  recollect  what  I  told  him,  but  I  had  no  intention  of  tell- 
ing him  what  was  untrue. 
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N<K  47*        By  the  Coubt. — I  wa»  io  bed  when  Rom  visited  me. 
^^td        ^  M^Nbill.-— Janet  McDonald  was  the  friend  whom  I  was  going 
Hee.  S     to  visit  that  morniog*     I  had  made  an  arrangement  with  my  cousin 
*S8«.     about  going  out. 
-*-  .  By  iNNES.-^It  would  be  about  a  minute  between  the  two  shots.    I 

iiur  U»^  ^^^  fS9^^  about  ten  yards  after  receiving  the  first  shot,  before  I  heard  the 
Fire-smu.  other.     One  of  the  pellets  had  gone  through  my  arm.     It  went  through 
about  three  inches  of  flesh. 

By  ike  Coubt. — I  did  not  cry  out  when  I  felt  the  shot  My  coaiin 
did  not  cry  out,  either  when  the  first  or  the  second  shot  was  fired. 

By  M'NstLL.-^!  ran  away  when  I  saw  the  pannel,  because  I  was 
frightened  for  him,  as  we  had  our  guns. 

By  a  JuBTMAN. — When  I  say  1  had  not  time  to  stop  before  he  fired, 
and  that  I  had  run  fifteen  yards  after  I  saw  the  pannel,  I  mean  that  I 
was  too  much  frightened  to  stop. 

AisxANDBB  Fbidob,  house^ccorpenter^^^l  am  cousin  to  the  last  wit- 
ness. He  and  I  went  out  on  the  night  of  the  4th  September^— -not  with 
the  object  of  shooting,  but  we  had  guns.  I  got  one  shot,  and  my  cousin 
got  one.  His  was  the  first.  The  last  shot  was  at  a  hare.  It  was  not 
then  altogether  day-light.  In  about  twenty  minutes  afterwards,  but 
before  it  was  quite  light,  we  saw  the  pannel.  We  were  then  close  to- 
gether. He  was  about  twenty  yards  ofl*,  near  Norman  Smart's  house. 
When  we  came  in  sight  of  him,  he  was  standing,  with  a  gun  in  his  hand. 
When  we  saw  him,  we  immediately  turned  off,  and  ran.  I  do  not  know 
how  many  yards  we  had  run,  when  I  heard  a  shot.  When  we  first  saw 
the  pannel,  his  gun  was  resting  on  his  arm.  I  did  not  see  him  do  any 
thing  before  I  turned.  He  called  out,  "  Fridge,  Fridge,  stop  I"  I  had 
turned  round  before  he  called  this.  When  he  fired  the  first  shot,  I  felt 
that  I  was  struck  on  the  left  arm.  My  cousin  and  I  continued  running 
towards  a  wood,  and  had  run  a  few  yards,  perhaps  about  ten,  when  a 
second  shot  was  fired.  I  had  got  upon  a  bank  at  the  entry  of  the  wood. 
I  felt  the  shot  on  my  left  side.  I  continued  running,  ran  through  the 
wood,  and  made  for  the  smith's  shop  at  Arabella,  which  is  more  than 
two  miles  off.  I  was  a  good  deal  hurt  by  both  shots.  I  did  not  look 
back  after  either  shot.  I  saw  no  one  oJse  but  the  pannel.  The  shots 
came  from  the  direction  of  the  place  where  I  had  seen  the  pannel  stand- 
ing. I  was  visited  by  Dr.  Ross  at  the  smith's,  and  shewed  him  the 
wounds.  He  extracted  one  pellet  from  my  side.  There  was  also  the 
mark  of  one  in  my  back,  and  one  in  my  arm.  I  was  confined  for  eight 
days  at  the  smith's.  After  that  I  went  home,  and  was  confined  for  some 
time  longer  there. 

«  By  the  CouBT.-«The  wound  was  on  my  left  side.    That  was  the  side 
towards  the  pannel. 

Ct09M*€xamined  by  M^Nbuul^/ot  the  panneL — David  was  very  near 
roe,  on  the  left,  when  I  received  the  first  shot  When  I  got  the  second 
I  saw  David.    He  was  before  me  in  the  wood.    He  had  just  got  in.    I 
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pointed  out  to  Mr.  Davidson,  surveyor,  the  place  where  I  saw  the    No.  47. 

panoel,  and  the  place  where  I  received  the  two  shots.    Mr.  Jolin  Mac*  j^^"^ 

kenzie  was  also  present    It  was  a  rainy  morning.    I  did  not  stop  when     D«e.  S  ' 

the  pannel  called  to  me,  because  I  was  frightened.   I  kept  the  house  the     '  ^^- 

whole  e^ht  days  I  was  in  the  smith's  house.   I  was  not  confined  to  bed, 

but  was  unable  to  go  out.    It  was  by  the  Doctors  direction  that  I  kept \t^  Loaded 

the  house.    He  did  not  bleed  me.    David  was  bled  by  Robert  Mackay.  Fire-armt. 

He  is  a  Doctor  at  his  own  hand.    I  was  visited  at  the  smith's  by  I^lay 

Ron,  and  some  others.    I  talked  to  him  about  the  injury  I  had  got, 

and  told  him  how  I  had  got  it     I  did  not  give  him  the  same  account  I 

have  given  to-day.    I  told  him  some  things  I  have  not  told  to-day.    I 

told  him  I  thought  I  was  wounded  by  one  shot  only.     This  was  not  the 

troth.    Ross  is  in  Edinburgh. 

Lord  Medwtn. — ^At  what  time  did  this  conversation 
between  the  witness  and  Finlay  Ross  take  place  ?  Un- 
less it  was  a  part  of  the  res  gesta,  the  evidence  is  incom- 
petent. 

The  Witness. — My  conversation  with  Ross  took  pUce  about  three 
days  after  I  received  the  injury. 

Lord  Medwtn  referred  the  counsel  for  the  pannel  to 
the  decision  of  the  Court  in  the  case  of  William  Hardy, 
Jan.  24.  1831,  (Alison,  Vol.  ii.  p.  525.) 

CRAUFURDyfor  the  pannel,  observed^— -that  the  question 
in  Hardy's  case  was  as  to  the  account  given  by  the  party 
fired  at,  of  the  position  in  which  he  held  his  stick  at  the 
time.  There  was  certainly  a  distinction  between  a  cir- 
cumstance of  that  kind,  and  the  way  in  which  the  injury, 
which  is  the  subject  of  the  trial,  was  received. 

The  opinion  of  the  Court  being  decidedly  against  the 
competency  of  the  examination,  it  was  not  farther  pressed. 

The  Witness. — I  never  walked  home  part  of  the  way  with  Finlay 
Rosi.  I  was  confined  to  the  bouse  for  a  fortnight  after  I  went  home. 
I  was  not  able  to  go  far,  never  went  out,  and  did  not  work  at  all. 
Fmlay  Ross  did  not  visit  me  within  that  fortnight,  and  I  had  never  a 
walk  with  him.  I  never  told  him,  that  I  kept  the  house,  in  order  to  give 
me  a  better  claim  of  damages  against  the  pannel. 

j^Ihhes.— I  was  also  visited,  while  at  the  smith's,  by  Dr.  M'Candy. 
I  was  told  he  was  sent  by  the  pannel.  I  do  not  recollect  if  Mr.  Kerr, 
the  bank  agent  at  Tain,  visited  me  while  at  the  smith's.  Finlay  Ross  is 
a  carrier,  and  sometimes  works  for  the  pannel. 
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No.  47.        By  McNeill. — He  is  a  Farmer  also.     He  and  I  sometimes  go  fishing 
Kennedy  together  at  night,  and  have  done  so  since  the  accident  happened. 
I>ec  3         By  the  Court. — The  smith's  name  is  John  Eraser. 

*         Alexander  Fridge,  senior,  hause'Carpenier,  residing  at  Aidie,  in 


D'tcKa  '^*  parish  of  Tain. — I  rememl>er  of  my  son  being  out  early  in  the  mom- 
tag  Loaded  ing  of  the  5th  of  September.  William  Findlay,  the  panners  grieve, 
Fire-ftrms.  came  to  my  house  to  inquire  for  him.  I  went  with  Findlay  to  Bogbain. 
I  did  not  see  the  pannel  at  first.  When  I  did  see  him,  he  told  me  that 
he  had  found  my  son  on  his  property  that  morning, — ^that  be  bad  called 
on  him  to  stop,  but  that  he  had  made  off.  He  did  not  tell  me  any  more 
that  took  place.  While  we  were  talking,  Norman  Smart  came  up,  and 
the  pannel  asked  him  if  he  had  heard  the  report  of  a  gun.  He  said  he 
had  heard  three  shots.  The  pannel  on  that  said  he  had  fired  two  of 
these  himself. 

Cross-examined  by  M.^^ei'll,  for  (he  panne!. — My  son  was  confined 
for  some  time;  so  was  David.  The  pannel  shewed  them  attention 
during  their  illness — sent  them  wine,  tea,  porter,  add  other  things,  for  a 
short  space.  I  made  no  application  to  him  for  assistance  for  them  to 
come  here.  He  gave  them  some  money,  and  gave  one  of  them  a  plaid 
to  come  here. 

By  the  Lord  Advocate. — I  have  often  had  conversations  with 
the  pannel  about  the  young  men.  A  short  time  after  the  affair  hap- 
pened, he  said  it  would  be  a  good  thing  for  them  to  go  out  of  the  coun- 
try  before  the  trial  came  on. 

By  McNeill. — This  was  said  on  the  property  of  Bogbain.  I  began 
the  conversation  that  led  to  this  remark. 

By  Innes. — What  led  me  to  this  conversation  was,  that  there  had 
been  an  offer  of  L.220  to  the  young  men  between  them,  if  they  would 
leave  the  country. 

By  M'Neill. — This  offer  was  not  made  by  the  pannel. 

By  the  Court. — I  could  not  say  that  the  pannel  seemed  to  know  of 
the  offer  having  been  made.  The  offer  was  made  to  me.  It  was  about 
a  day  af^er  the  offer  was  made,  that  I  had  the  conversation  with  the 
pannel.  I  told  him  there  had  been  an  offer  made,  but  did  not  tell  him 
the  amount  He  disclaimed  all  knowledge  of  any  such  offer.  In  all 
the  conversations  I  had  with  the  pannel,  it  seemed  to  me  that  he  surely 
thought  that  the  shots  had  been  the  result  of  accident.  This  would  be 
about  eight  days  after  it  happened,  and  after  my  son  came  home.  My 
son  and  his  cousin  kept  the  house  some  time  after  they  came  home.  I 
considered  their  doing  so  necessary,  from  the  state  in  which  their  bo- 
dies were,  and  not  for  the  purpose  of  extorting  money  from  the  pannel. 

By  M'Nbill. — When  I  saw  the  pannel  the  morning  after  the  oc- 
currence, I  did  not  know  that  the  lads  had  been  wounded.  And  no- 
thing passed  between  us  to  lead  me  to  suppose  it. 

By  the  Court. — The  first  time  I  saw  my  son  and  nephew,  was  at 
one  o'clock  that  day.     They  told  me  they  had  been  wounded  by  the 
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paDDei.    My  sod  said  he  bad  been  woanded  by  two  shots.     They  told    No.  47. 
me  they  were  standing  on  the  road>side,  on  the  panneKs  property,  and  k  ^°^ 
observed  the  pannel — that  they  made  off,  and  that  he  fired  immediately.   Dec  3 
They  could  not  be  sure  at  what  distance  they  had  been,  when  the  shots     ^^^' 
were  fired.     I  saw  all  Alexander's  wounds.    He  said  that  the  wound  ~ 
00  the  side  was  caused  by  the  second  shot.     They  both  appeared  to  ing  Load^ 
thiok  that  the  pannel  had  taken  an  aim,  but  they  could  not  be  certain,  ^'re-anns. 

Alexander  Chisholm,  servant  to  the  pannel  for  eight  years. — I  re* 
member  the  pannel  sending  for  me  to  go  out  shooting,  after  breakfast, 
00  the  5th  of  September.  He  shot  some  game.  As  we  came  home 
ve  foand  a  hare,  which  he  said  be  had  shot  in  the  morning.  It  Lad 
beeo  shot,  and  apparently  with  a  small  ball,  which  the  pannel  told  me 
had  been  the  case. 

William  Baillis  Ross,  M,D.  residing  in  Tain, — I  was  called  on 
to  attend  the  two  Fridges  at  a  smith's  shop  at  Arabella,  and  along  with 
Mr.  Munro,  prepared  the  report  libelled  on.  (The  report  was  then 
read,  bearing,  that  the  wounds  were  gun-shot,  and  appeared  to  have 
beeo  inflicted  by  shot,  No.  3  or  4,  which  bad  penetrated  in  a  direction 
nearly  horizontal.)  The  wounds  were  not  dangerous,  but  both  the 
Fridges  had  certainly  received  serious  bodily  injury.  I  only  attended 
them  twice  professionally.  I  called  a  third  time  in  the  course  of  my 
oBoal  rounda,  but  found  that  Mr.  M*Candy,  a  surgeon,  whom  I  nnder- 
itood  to  be  a  relation  of  the  Fridges,  had  been  called  in. 

By  the  Court. — I  thought  they  might  have  been  removed  to  their 
hoose  the  day  after  the  accident,  more  easily  than  several  days  afler- 
vards.  There  would  have  been  pain  in  removing  them  after  the  se- 
cond day. 

By  McNeill. — The  shot  was  not  of  a  larger  number  than  3  or  4. 
Very  little  medical  attendance  would  be  required  after  I  saw  them. 

By  the  Court. — The  whole  of  the  wounds  might  have  been  caused 
by  the  same  shot. 

The  panners  declaration,  dated  6th  September  1838, 
was  then  read.  It  stated  that  about  three  o'clock  on  the 
previous  morning,  he  had  gone  out  in  the  hope  of  shoot- 
ing a  roe,  taking  with  him  his  double  barrelled  gun,  one 
barrel  of  which  was  charged  with  ball,  and  the  other  with 
buck  shot :  That  he  saw  no  roe,  but  fired  both  barrels  at 
a  hare,  and  killed  it :  That  after  this,  he  was  returning 
home  about  half-past  four,  or  between  that  and  five 
o'clock,  having  reloaded  both  barrels  of  his  gun  with  small 
shot,  in  case  he  should  start  another  hare,  when  he  heard 
a  shot,  and  shortly  afterwards  saw  two  men,  whom  he  be- 
lieved to  be  poaching,  and  who  immediately  on  perceiving 
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No,  47.    him,  ran  off :    That  he  recognised  one  of  them»  and  called 

Kaonody,  ont  to  him  by  name,  **  That  is  you.  Fridge,  and  you 

^^    need  not  run  away :"    That  they  still  ran  on«  and  that  be 


— ; then,  in  order  to  frighten  them,  which  was  his  sole  pur- 

io^'ij^^  pose,  fired  both  barrels  of  his  gun,  as  he  believed  and  iu- 
*^"'*'*'™' tended  over  their  heads ;  that  upon  this,  the  men  appeared 
to  raise  up  their  coat-tails,  as  if  to  enable  them  to  run  the 
faster,  and  that  he  did  not  follow  them  any  further ;  that 
neither  of  them  gave  any  indication  of  being  hurt ;  that 
he  neither  intended  nor  dreamed  of  having  hurt  them ; 
and  that  if,  as  he  is  now  informed,  the  shot  took  effect  on 
either  of  them,  he  is  very  sorry  for  it ;  that  when  he  re- 
turned home,  he  sent  his  grieve  to  the  house  of  Fridge's 
father,  thinking  he  might  be  able  to  find  them,  and  take 
their  guns,  and  see  what  game  they  had. 

EVIDENCE  IN  EXCULPATION. 

David  Davidson,  land-surveyor  in  Tain* — I  examined  that  part  of 
the  property  of  Bogbain,  near  Smart's  cottage.  David  Fridge  vent  to 
the  ground  with  me.  He  pointed  out  the  place  where  be  saw  the  pan- 
nel,  and  where  he  was  when  both  shots  were  fired.  I  saw  Alexander 
Fridge  on  the  ground  also.  He  pointed  out  where  he  was  when  he  was 
hit  by  the  first  shot,  and  where  he  was  when  the  second  shot  was  fired, 
and  the  spot  at  which  he  entered  the  wood.  I  prepared  the  plan  pro* 
duced  with  the  Defences,  in  which  all  these  points  are  marked.  I  ob- 
served marks  of  shots  upon  the  trees.  They  are  delineated  on  the 
plan.  This  examination,  from  which  I  prepared  the  plan,  was  about  a 
fortnight  ago. 

M*N£iLL,  for  the  pannel,  then  proposed  to  put  the  plan 
into  the  hands  of  the  witness.  (It  contained  marginal  re- 
ferences, bearing  generally  to  be  founded  on  information 
given  by  the  Fridges,  but  some  of  which  were  evidently 
not  in  that  situation.  One  of  the  references,  for  example, 
was  to  the  place  "  where  David  Fridge  says  Mr.  Kenne- 
*^  dy  stood  when  he  fired  the  first  shot,"  and  another 
to  **  Mr  Kennedy,  where  he  says  he  first  saw  the  Fridg- 
«  es.") 

The  Lord  Advocate,  for  the  prosecution,  objected 
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to  the  production  of  this  plan.     The  etkct  of  allowing  it  No.  47. 
to  be  produced,  would  be  to  sanction  an  attempt,  to  contra*-  Ke^nodj, 
diet  in  an  indirect  way  what  the  Fridges  have  sworn,  by    ^^f 

proof  of  what  they  told  this  witness  when  not  on  oath. 

They  have  not  been  shewn  the  marks  on  the  plan,  withP^^^j^^ 
the  relative  references ;  and  to  suppose  that  these  marks  ^ir9-«nng- 
correcUy  indicate  the  spots  which  they  are  intended  to 
point  out,  would  be  to  convict  the  Fridges  of  an  absurdity, 
f<Nr  according  to  the  plan,  the  shot  is  made  to  pass  through 
a  house.  Besides,  an  attempt  is  made  in  the  plan  to  prove 
matters  to  which  the  Fridges  could  not  speak ;  such  as  the 
place  where  the  pannel  was  standing  when  he  fired,  at 
which  time  they  have  sworn  that  their  backs  were  towards 
him. 

McNeill,  for  the  pannel,  answeredr— The  object  in 
producing  the  plan,  is  not  to  prove,  what  the  pannel  haa 
never  8aid,*--that  his  shot  did  not  take  effect  on  the  Fridges. 
If  the  objection  to  its  production  be  sustained,  the  conse- 
quences will  be  most  important,  not  only  in  this  Court, 
but  abo  in  the  civil  Court.    A  plan  is  considered  neces- 
sary for  the  ends  of  justice.    None  is  produced  by  the  pro- 
secutor.   The  Fridges  are  not  examined  about  a  plan, 
but  they  are  asked  if  they  pointed  out  to  the  surveyor 
the  true  places  where  certain  things  occurred ;  and  the 
surveyor  swears  that  he  marked  these  places  correctly  on 
the  plan.     It  is  true  that  they  could  not  tell  the  position 
in  which  the  pannel  stood  when  their  backs  were  towards 
him.    But  they  knew  where  they  were  themselves  when 
the  shots  were  fired,  and  they  have  sworn  that  they  point- 
ed  out  these  spots  to  the  surveyor ;  when  it  is  necessary 
to  know  exactly  where  these  spots  are,  this  can  be  proved 
only  by  a  person  of  skill,  who  has  made  a  plan  of  the  lo- 
cality, and  measured  the  distances.    The  object  of  produc- 
ing the  plan  is  to  show,  that  the  second  shot  could  not^ 
from  the  distance,  and  fiedl  of  the  ground,  have  taken  ef- 
fect on  Alexander  Fridge. 

The  Judges  retired  to  consider  the  point.    On  their  re- 
turn, the  following  opinions  were  delivered  :•«- 
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No.  47.       Lord  Mackenzie. — I  have  given  every  degree  of 

Kennedy,  Consideration  to  this  question,  and  I  certainly  by  uo  means 

1^^    intend  to  say,  that  this  plan,  as  it  stands  just  now,  is  to 

go  to  the  Jury.    A  great  deal  of  matter  is  contained  in  it, 

il^'jjjjll^^j  which  may,  I  think,  be  objectionable.     But  that  may  be 
Fire-arms,  gtruck  out.     The  references  appended  to  the  plan  may  be 
cut  off ;  and  if  this  is  done,  to  the  production  of  the  mere 
plan,  as  a  plan  of  the  ground,  there  exists  no  objection. 
For  nothing  is  of  more  frequent  occurrence  than  the  pro- 
duction of  plans  by  one  party  or  the  other.     But  then  the 
question  arises,  whether  it  is  competent  to  prove  by  the 
surveyor,  that  he  has  put  down  on  the  plan  the  spots 
pointed  out  to  him  by  the  Fridges,  and  whether  the  plan  can 
now  be  produced,  in  order  to  prove  the  exact  position  of 
these  spots.    My  opinion  is,  that  evidence  of  this  nature  is 
competent.      A  foundation  has  been  laid  for  it,  by  its 
being  proved  by  the  Fridges,  that  they  went  out  with  the 
surveyor,  and  showed  him  the  spots  where  they  were, 
when  the  two  shots  were  fired,  and  the  spot  where  the 
pannel  was  when  they  first  saw  him, — not  where  be 
stood  when  he  fired,  for  that  they  do  not  know,  as  their 
backs  were  towards  him.   I  am  confident  that  I  have  seen 
the  same  thing  permitted  in  a  great  variety  of  cases,  when 
a  minute  knowledge  of  the  exact  spots  to  which  the  evi- 
dence referred  was  necessary.    And  if  evidence  of  this  na- 
ture is  admitted  on  the  part  of  the  Crown,  I  do  not  see  how 
we  can  draw  a  distinction,  when  it  is  offered  for  the  pan- 
nel.   It  is  said,  that  to  allow  the  production  of  this  plan,  is 
to  contradict  what  has  been  said  on  oath,  by  an  account 
of  previous  statements  made  by  the  witnesses.     I  do  not 
think  that  this  objection  applies.   For  it  is  already  proved 
that  the  Fridges  pointed  out  the  places  to  the  surveyor. 
It  is  said  also,  that  the  plan  ought  to  have  been  shewn  to 
them,  and  they  should  have  been  asked,  whether  the  places 
to  which  they  referred  were  correctly  marked.    But  this  is 
very  seldom  done,  and  still  more  rarely  succeeds.    The 
effect  of  a  plan  generally  is  to  confound  a  witness,  who  is 
not  accustomed  to  documents  of  that  nature.     In  some 
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cases,  indeed,  I  have  seen  such  plans  shewn  to  witnesses.   No.  47. 
But  it  was  competent  for  the  Crown  counsel  to  have  shewn  Kenmdy, 
the  plan  to  the  Fridges,  and  to  have  examined  them  as  ta   ^^ 


its  accuracy.  For  it  was  produced  along  with  the  De-  — ^— 
fences,  and  an  intimation  given  of  the  intention  to  use  itj^^^^^ 
on  behalf  of  the  pannel.  Fire-^rmi. 

Lord  Medwyn. — I  concur  in  thinking  that  no  objec- 
tion exists  to  the  production  of  this  plan,  as  a  general  plan 
of  the  locus  deUeti^  prepared  by  a  professional  surveyor. 
It  is  certain,  however,  that  at  present  it  contains  much  ob- 
jectionable matter,  which  cannot  be  allowed  to  go  to  the 
Jury.  Several  of  the  points  to  which  it  refers,  are  con- 
fessedly marked,  from  the  information  of  the  pannel  himself. 
Other  matters  to  which  it  relates  are  clearly  irrelevant, 
such  as  the  marks  of  shot  upon  the  trees,  from  which  no 
inference  can  be  drawn,  considering  the  distance  of  time  at 
which  the  examination  took  place.  Neither  can  the  plan 
afford  any  evidence  of  the  position  in  which  the  pannel  was 
when  he  fired,  because,  from  the  evidence  of  the  Fridges, 
it  appears  that  they,  from  whose  information  the  plan  has 
been  prepared,  had  their  backs  towards  him  at  that  time. 
I  think  that  the  whole  references  should  be  cut  off,  and 
the  plan  used  merely  as  the  surveyor's  notes,  to  assist  him 
in  his  examination,  and  to  explain  his  evidence  to  the 
Jury.  This  evidence  would  no  doubt  have  been  entitled 
to  greater  weight,  if  the  plan  had  been  shewn  to  the 
Fridges.  But  it  is  very  unlikely  that  they  would  have 
been  able  to  speak  as  to  its  correctness. 

Lord  Meadowbank. — I  confess  that  I  consider  the 
proposal  to  let  this  plan  go  to  the  Jury,  as  involving  mat- 
ter of  very  great  diflBculty  ;  and  as  at  present  advised,  I 
think  it  shakes  a  long  established  principle  in  our  law  of 
evidence.  What  a  witness  has  said  not  on  oath,  cannot, 
unless  it  is  a  part  of  the  res  gesta^  be  received,  to  contra- 
dict the  evidence  which  he  gives  before  us.  No  principle 
is  better  established  in  the  law  of  Scotland  than  this ;  and 
accordingly,  in  this  very  trial,  we  have  found  it  our  duty 
^  reject  as  inadmissible  the  account  of  the  transaction 

VOL.  II.  Q 
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No.  47.    which  one  of  the  parties  injured  gave  to  a  companion 

Kennedy,  three  days  afterwards.     Now  the  only  evidence  that  is  of- 

^^^    fered  of  the  spot  where  the  Fridges  were,  when  the  differ- 

, ent  shots  were  fired,  is  proof  of  what  they  told  the  surveyor 


•?*  Loi!!tod  ®  fortnight  ago.     Is  this  not  admitting  proof  of  what  wit- 
Fire-armi.  ncsses  have  Said  ex  intervaUo  ?     There  may  be  hardship 
to  parties  whose  defence  reqxdres  the  production  of  a  plan, 
in  adhering  to  this  rule  ;  but  if  the  law  is  wrong,  let  it  be 
altered  by  competent  authority.     I  cannot  think  that  we 
are  entitled  to  disregard  a  principle,  which  has  been  fixed 
by  so  many  precedents.     As  to  what  has  been  said  of  the 
plans  which  are  often  produced  for  the  prosecution,  I  have 
seen  objections  taken  to  such  plans ;  and  I  never  before 
saw  a  plan  of  the  locus  delicti  produced,  in  circumstances 
which  gave  to  evidence  taken  before  the  surveyor  who 
prepared  the  plan,  equal  weight  with  that  which  is  given 
solemnly  before  the  Court,  under  the  sanction  of  an  oath. 
In  accordance  with  the  opinion  of  the  majority  of  the 
Court,  the  plan  was  shewn  to  the  witness,  and  copies  of  it 
handed  to  the  Jury — all  the  references  having  previously 
been  cut  off. 

The  Witness. — From  the  place  where  David  Fridge  said  he  stood 
when  the  first  shot  was  fired,  to  the  point  which  he  pointed  out  as  where 
he  was  when  the  second  shot  was  fired,  the  distance  is  upwards  of  100  feet; 
and  there  is  a  steep  bank  between  the  two  spots.     From  the  spot  where 
Alexander  told  me  he  was  when  the  first  shot  was  fired,  to  where  he  was 
when  the  second  shot  was  fired,  the  ground  also  falls.     From  one  of 
these  two  spots  to  the  other,  by  the  spot  at  which  Alexander  told  me 
he  entered  the  wood,  is  ninety-three  feet.     From  the  spot  where  they 
were  when  the  first  shot  was  fired,  the  ground  is  level  northwards  to- 
wards Norman  Smart's  house.     If  a  shot  was  fired  firom  anywhere  to 
the  north  of  Smart's  house,  the  fall  of  the  ground  down  to  where  David 
was  when  the  second  shot  was  fired,  is  such  that  the  shots  could  not  take 
effect.     Independently  of  the  intervention  of  the  house,  a  person  stand- 
ing there  would  have  been  invisible  to  the  shooter.    Alexander  also 
must,  from  the  spot  he  pointed  out  to  me,  have  been  invisible  to  the 
shooter,  at  the  time  the  second  shot  was  fired.     A  shot  fired  from  the 
north  side  of  Smart's  house,  if  it  hit  Alexander  at  the  point  where  he  told 
me  he  got  into  the  wood,  would  probably  have  hit  him  on  the  right  side, 
as  that  side  was  towards  the  shooter.  From  the  spot  where  he  heard  the 
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first  shot,  to  titat  at  which  he  entered  the  wood,  the  wood  is  on  his  right    No.  47. 

side.    He  would  have  to  turn  to  the  right  to  get  into  the  wood.     The  Kenoedr 

point  marked  N.  on  the  plan,  is  the  point  where  Alexander  said  he  was     Daa  8 
when  he  heard  the  first  shot;  F.  is  where  David  heard  the  first  shot      ^^^^ 
ir  they  were  both  then  with  their  backs  to  Smart's  house,  Alexander  -..  . 

would  be  on  the  right  of  David.  ing  Loadad 

Crou-exdmined  by  the  Lord  Advocate,  for  the  prosecution. — There  Fire-arms- 
L<  a  bouse  at  the  point  marked  A.  on  the  plan.     The  height  of  this  house  is 
13  feet,  of  which  5  feet  7  inches  is  the  height  of  the  wall.     The  ground 
slopes  a  little  from  it  to  the  north.    No  one  firing  a  shot  to  the  north  of  that 
bouse  could  have  hit  a  person  at  F.  nor  at  N.,  as  the  house  would  intcr- 
veoe.    But  if  a  penon  passed  by  the  west  end  of  the  house,  and  fired 
there,  he  might  have  hit  one  at  F  or  N.     There  is  a  bank  at  the  point 
marked  K.,  which  is  where  Alexander  Fridge  told  me  he  entered  the 
wood.     I.  is  the  spot  where  the  Fridges  told  me  they  were,  when  they 
first  saw  the  pannei.     If  a  party  running  down  from  I.  to  K*  took  the 
fence  there, — whether  his  right  or  lefk  sidci  or  his  back,  would  be  pre- 
sented to  a  person  firing  from  the  west  end  of  the  house,  would  depend 
Qpon  whether  he  took  the  fence  in  a  straight  or  a  slanting  direction.    A 
penon  running  quickly  could  not  afterwards  ^\  the  exact  spot  where 
be  was. 

By  the  Court. — The  Fridges  pointed  out  the  spots  where  they  were, 
as  well  as  they  could  tell.  The  bank  at  the  edge  of  the  wood  is  about 
two  feet  in  height  There  is  nothing  there  to  prevent  a  person  running 
away,  continuing  to  keep  his  back  towards  the  person  from  whom  he  is 
mnoing.  H.  is  the  place  where  the  Fridges  said  they  saw  the  pannei 
standing.  I  saw  the  impossibility  of  his  hitting  them  if  he  fired  from 
that  spot.  But  1  never  supposed  them  to  mean  that  he  fired  when  stand- 
ing there.  A  party  standing  at  the  end  of  the  house  might  see  the  bead 
of  a  man  on  the  bank  at  K.  From  I.  to  K.  is  nearly  a  straight  line.  If 
the  road  were  level,  the  curvature  in  it  is  not  such,  as  to  prevent  a  person 
at  K.  from  being  seen  from  I.  But  the  steepness  of  the  road  is  such, 
that  from  I.  only  the  head  of  a  person  could  be  seen  at  K.  I  tried  this 
eiperiment  with  my  assbtant,  who  was  with  me. 

By  the  Lord  Advocate. — From  H.  to  the  west  end  of  Smart's 
boQse  is  about  40  feet.  A  person  coming  from  H.  to  the  west  end  of 
the  bouse,  could  not  have  taken  up  a  position  from  which  he  could  see 
more  than  the  head  of  a  party  entering  the  wood,  unless  he  had  run 
some  yards  down  the  road.  At  N,  which  is  a  point  about  half  way 
irom  L  to  K,  he  would  have  seen  his  whole  body. 

By  M'Neill. — E.  is  a  point  distant  76  feet  from  the  west  end  of 
the  house.  H.  is  in  a  corn  field.  £.  is  on  the  road,  which  goes  west, 
aod  joins  that  down  which  a  party  running  from  I.  to  K.  must  have 
gone.  The  shot  which  took  effect  at  N.  and  F,  may  have  been  fired 
^m  any  part  of  that  wood  ;  but  not  a  shot  which  took  efiect  at  K,  un- 
less the  party  who  fired  moved  forward. 
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Na  47.       By  the  Court. — When  I  placed  my  assistant  at  K,  he  did  Dot  stand 

J^ooM    QQ  ^g  ^^p  Qf  ^^Q  bank.    If  he  had,  I  should  have  seen  two  feet  more  of 
Jkemiedy, 
Dec.  3    him. 

1838.         McNeill,  to  the  vniness, — ^Did  you  place  your  assistant  at  the  place 
which  Alexander  Fridge  pointed  out,  as  that  at  which  he  was  hit  by  the 

ingloadS  »€<50ndsh0t? 
FireoMint. 

The  Court  held  that  the  effect  of  allowing  this  ques- 
tion to  be  put,  would  be  to  endeavour  to  contradict  the 
evidence  of  Alexander  Fridge,  who  has  sworn  that  he 
was  an  the  hank  when  he  received  the  shot,  whereas  this 
witness  depones  that  he  did  not  place  his  assistant  on  the 
hank.     The  question  was  accordingly  found  incompetent. 

FiNLAY  RoBS,farmer  cU  Aldie. — I  know  Davidand  Alexander  Fridge. 
I  remember  of  their  being  wounded  in  September  last.  I  saw  them  at 
Fraser,  the  smith's,  and  I  also  visited  Alexander  about  three  days  after 
he  returned  to  his  father's  house.  I  had  some  talk  with  him  about  his 
hurt.  This  was  in  the  forenoon.  He  came  out  and  walked  a  part  of 
the  road  home  With  me.  He  gave  a  reason  for  not  going  &rther.  He 
said  something  about  not  w^hing  to  be  seen  out. 

The  Lord  Advocate,  for  the  prosecution,  objected 
to  the  account  of  this  conversation  being  received  in  evi- 
dence. 

M'Neili.,  for  the  pannel,  pleaded, — ^the  questions 
whether  he  had  been  out  at  all  within  a  fortnight  after 
his  return  home,  and  specially,  whether  he  had  walked 
part  of  the  way  with  this  witness,  were  put  to  Alexander 
Fridge,  and  answered  in  the  negative.  He  was  asked 
also,  whether  he  said  to  this  witness  that  he  was  anxious 
not  to  be  seen  out,  in  order  to  give  him  a  better  claim  of 
damages  against  the  pannel.  It  must  be  competent  to 
contradict  the  statements ,  which  he  made  in  answer  to 
these  questions. 

The  Lord  Advocate,  for  the  prosecution,  answered, 
— ^the  question  cannot  affect  the  merits  of  the  case,  and 
it  may  appear  invidious  to  object.  But  it  is  against  the 
ordinary  practice  of  the  Court  to  allow  such  a  question  to 
be  put. 
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M'N£ILL,  for  the  pannel,  replied, — ^no   authority  or  Na47. 
ground  in  principle  is  stated  for  the  objection.     One  of  Kennedy, 
the  questions  for  the  Court  to  consider  is,  the  extent  of   ^J^ 


injiuy  which  the  party  received.     Questions  have  been  — — — 
put  by  the  Public  Prosecutor,  to  prove  that  he  did  not|^2|^^l2Sd 
feign  illness ;  and  it  must  be  competent  for  the  pannel  to  *■"*-««»■• 
establish  that  he  did  feign  illness — and  this  may  be  proved 
out  of  his  own  mouth,  by  proof  of  what  he  said  to  this 
witness. 

Lord  Meadowbank. — If  it  is  competent  for  the 
pannel  to  prove  what  one  witness  said  to  another,  the  same 
proceeding  must  in  every  case  be  competent  on  the  part 
of  the  prosecution.  If  this  conversation  had  been  alleged  to 
have  been  a  part  of  the  res  gesta,  the  case  would  have  been 
different. 

Lord  Medwyn. — ^We  are  not  here  in  a  question  of  da- 
mages at  the  instance  of  these  parties  against  the  pannel. 
I  cannot  therefore  think,  that  the  question  is  of  any  con- 
sequence. But,  I  think,  moreover,  that  it  is  clearly  in- 
competent, accoi-dlng  to  principles  which  are  acted  upon 
in  this  Court  every  day. 

Lord  Mackenzie. — After  the  form  the  evidence  has 
taken,  I  have  some  doubts  on  this  point.  The  prosecutor 
having  asked  the  question,  how  long  the  party  was  con- 
fined, may  it  not  be  competent  for  the  pannel  to  establish, 
tliat  that  confinement  was  purposely  prolonged  longer  than 
was  necessary  ?  It  is  only  in  that  view  of  the  matter  that 
I  have  any  doubt. 

The  objection  was  accordingly  sustained. 

The  Witness. — I  saw  AlexaDder  Fridge  out  frequently  after  he  re* 
turoed  to  his  father's.  I  saw  him  out  a  second  time  within  the  fort- 
night 

By  the  Coubt.*— It  was  not  three  days  after  Alexander  came  back  to 
bis  fether^s  that  he  accompanied  me  on  the  road.  It  would  be  less 
tban  aght  days — about  five,  but  I  do  not  recollect  rightly. 

John  MACKENZiSy  writer,  Tain. — I  am  one  of  the  Magistrates  of 
Tain,  a  Justice  of  Peace,  and  a  Deputy-Lieutenant  of  Ross-shire.  I 
beard  of  the  Fridges  being  wounded.  I  had  known  the  pannel  two 
yean.    I  knew  him  to  be  a  humanci  and  respectable  person,  and  was 
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No.  47.  that  kind — and  far  less  in  defence  of  game,  which  in  strict 

Kennedy,  ^^^  belongs  to  no  One.     In  no  case  has  any  party  a  right 

^83/    ^  ^^  weapons  of  any  kind  or  description — whether  lethal 

or  not — ^to  protect  his  game  from  any  amount  of  poaching. 

i?*  Lo^  If,  therefore,  the  pannel  in  this  case,  wilfully  aimed  and 
Fire-anna,  fired  at  thesc  youug  men,  who  were  trespassing  on  his 
ground  in  pursuit  of  game,  there  is  no  doubt  that  he  acted 
wilfully,  maliciously,  and  unlawfully,  and  may  be  convict- 
ed under  both  or  either  of  the  charges  contained  in  the 
Indictment.  His  Lordship  commented  on  the  evidence  at 
some  length,  expressing  a  decided  opinion  that  both  shots 
were  proved  to  have  taken  effect,  and  that  this  circum- 
stance of  itself  must  have  considerable  effect,  in  rebutting 
the  defence,  that  the  injury  inflicted  was  unintentional 
and  accidental. 

The  Jury,  by  a  large  majority,  found  the  pannel  guilty 
as  libelled,  but  not  with  the  intention  of  doing  any  serious 
bodily  harm. 

This  verdict  having  been  recorded, — 

Craufurd,  for  the  pannel,  pleaded  in  arrest  of  judg- 
ment, that  the  verdict  was  an  acquittal  of  the  statutory 
charge  at  least.  The  intent  to  do  ^*  grievous  bodily  hann" 
— though  stated  by  Mr.  Alison,  (Vol.  i.  p.  171),  not  to  be 
required  in  the  clause  declaring  it  capital  to  discharge,  or 
attempt  to  discharge  loaded  fire-arms — is  in  fact  a  neces- 
sary ingredient  in  all  cases  under  the  second  section  of  the 
statute.  If  there  is  any  grammatical  stop  at  all  in  this 
section,  it  is  after  the  words  *'  shoot  at  any  of  his  Majesty's 
subjects,'*  yet  Mr.  Alison  excludes  the  intent  from  the 
whole  cases  where  fire-arms  are  used.  Besides,  even  his 
doctrine,  that  '^  intent  is  to  be  inferred"  from  the  use  of 
fire-arms,  does  not  apply  to  a  case  fike  the  present,  in  which 
the  Jury  have  expressly  negatived  the  intention  to  do  any 
serious  bodily  harm.  The  restriction  of  the  libel  by  the 
Lord  Advocate  cannot  alter  the  legal  nature  of  the  crime, 
and  the  present  question  must  be  decided,  as  if  the  prose- 
cutor were  asking  a  capital  sentence,  which,  but  for  the 
restriction,  the  Court  must  have  awarded,  if  the  pannel  bad 
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been  convicted  of  the  statutoiy  charge.     Now,  the  statute   No.  47. 
provides,  {§  4,)  *'  that  if  it  shall  appear  upon  the  trial  of  ^nntdj, 
"  any  person  accused  of  any  of  the  several  offences  herein    ^^^ 

**  before  enumerated,  that  under  the  circumstances  of  the 

"  case,  if  death  had  ensued,  the  act  or  acts  done  would  not  i£!*^2ed 
^  have  amounted  to  murder,  such  person  shall  not  be  held  Fire-armi. 
*^  guilty  of  a  capital  crime."     The  verdict  establishes,  that 
the  pannel  in  this  case  could  not,  if  death  had  ensued,  have 
been  indicted  for  murder.     And  its  effect,  therefore,  must 
be,  that  no  judgment  can  pass  on  the  statutory  charge. 

Lord  Meadows  an  k  intimated,  that  the  Court  were 
anxious  to  have  time  to  consider  deliberately  the  point 
raised  for  the  pannel. 

The  diet  was  accordingly  continued  till  the  5th  instant. 

When  the  Court  met  on  that  day —  Dm.  6 

The  Lord  Advocate,  for  the  prosecution,  stated,  that  ^^®" 
in  the  circumstances  of  this  case,  he  thought  himself  at  li- 
berty to  withdraw  and  pass  from  the  statutory  charge 
against  the  pannel,  leaving  the  question  in  regard  to  the 
construction  of  the  statute  open  for  future  discussion. 
He  accordingly  moved  for  judgment  on  the  common  law 
charge  only. 

Craufurd,  for  the  pannel,  argued, — ^the  charge  on 
which  judgment  is  now  sought,  is  that  of  *'  wilfully, 
naUcUmslify  and  unlawfully  discharging  loaded  fire-arms.'* 
Malice  is  of  the  essence  of  the  offence  charged,  and  a  ver- 
dict negativing  the  intention  to  do  any  serious  bodily 
harm  negatives  malice,  (Alison,  Vol.  i.  p.  3.  Case  of  James 
Gastineaux,  1786  ;  Leach,  Vol.  i.  p.  417.)  The  pannel 
might  have  been  indicted  for  culpable  and  reckless  firing, 
which  is  a  known  offence ;  but  the  crime  with  which  he 
was  charged  is  negatived  by  the  verdict. 

McNeill  was  heard  on  the  same  side. 

Lord  Mackenzie. — I  cannot  say  I  have  any  doubt 
that  we  must  repel  this  objection.  The  statutory  charge 
has  been  passed  from.  But  there  remains  the  charge  at 
common  law,  of  ^'wilfully,  maliciously,  and  unlawfully 
"  discharging  loaded  fire-arms  at  any  of  the  lieges,  more 
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No.  47.  ^'  especially  when  committed  to  the  serious  injury  of  the 

Kennedy,  *'  pcrsou,  Rud  to  the  effusiou  of  blood."     The  Jury  have 

^838?    found  the  pannel  guilty  as  libelled,  with  this  important 

qualification,  "  but  not  with  the  intention  of  doing  any 

ing^L^^ serious  bodly  harm."  If  it  were  true,  in  language  or  in 
Fire-armi.  j^^^  ^jj^^  there  cau  be  no  malice  without  an  intention  to 
do  serious  bodily  harm — it  might  be  said  that  the  Jury 
had  negatived  malice.  But  there  may  have  been  malice 
on  the  part  of  the  pannel,  even  if  he  intended  only  to  give 
the  parties  fired  at  a  violent  fright — and  still  more  if  his 
object  was  to  do  them  a  bodily  injury  of  a  less  kind.  I 
think  therefore,  that  the  verdict  contains  a  good  conviction 
of  the  common  law  charge. 

Lord  Medwyn. — I  entirely  concur.  The  Jury  have 
found  the  pannel  guilty  of  the  charge  at  common  law,  as 
libelled.  Their  verdict  is  no  doubt  qualified  in  an  impor- 
tant respect,  as  regards  the  punishment  whiiih  is  to  follow. 
But  this  modification  regards  only  the  intent  with  which 
the  crime  was  committed — not  the  effects  which  followed 
it — and  still  less  its  three  essential  qualities,  that  it  was 
done  wilfully,  maliciously  and  unlawfully. 

Lord  Mradowbank  also  expressed  his  concurrence. 
M*Neill,  for  the  pannel,  referred,  in  mitigation  of  pun- 
ishment,  to  the  excellent  character  which  it  had  been 
proved  he  bore. 

Lord  Mackenzie. — I  think  it  right  to  say  that  her 
Majesty's  Advocate  has,  in  my  opinion,  acted  rightly  in 
withdrawing  the  statutory  charge,  since  there  is  at  least 
room  for  serious  doubt,  whether  it  could  have  been  main- 
tained under  the  verdict,  that  that  charge  was  proved. 
That  withdrawal  makes  a  material  difference  in  the  pun- 
ishment, even  after  the  restriction  of  the  libel.  And  in 
regard  to  the  charge  at  common  law,  on  which  a  sentence 
is  to  proceed,  the  qualification  adjected  by  the  Jury  to 
their  verdict,  is  very  important,  because,  if  it  had  been 
proved  that  the  pannel  fired  with  the  intention  to  kill,  or  to 
do  serious  bodily  harm,  the  punishment  must  have  been 
very  different  from  that  which  I  am  about  to  propose. 
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The  case  therefore  I  take  to  be»  that  he  fired  at  the  per-  No  47. 

.  .  •  v»  A      •  'j.     ^    Donald 

sons  who  were  trespassing  on  his  property  m  pursuit  of  Kennedy, 
game,  with  the  intention  of  doing  them  some  slight  injury ;    ^^jg^ 


but  the  injury  which  he  actually  inflicted,  was  serious.  ■ 
The  other  circumstances  of  the  case  are  less  favourable.  -^^^^^^ 
There  was  no  provocation  given, — no  violence  shewn  by  ^'tre-arms. 
the  parties  injured.     The  shot  was  fired  in  the  mere  anger 
which  sportsmen  are  apt  to  feel  against  parties  in  that  si- 
tuation.    In  these  circumstances,  I  attend  to  the  high  cha- 
racter which   the  pannel  bears, — not  to  his  station  in 
life,  because  the  higher  that  is,  the  more  able  he  ought 
to  be  to  restrain  his  passions, — but  to  his  character  as  a 
kind,  generous,  and  humane  man  ;  and  the  punishment 
which  I  propose,  is  that  of  imprisonment  for  eight  months, 
in  the  Edinburgh  Jail. 

Lord  Medwyn. — I  concur  in  the  sentence  proposed, 
taking  into  consideration  the  qualification  appended  to  the 
verdict,  and  the  character  of  the  pannel.     At  the  same 
time,  there  are  circumstances  in  the  case,  which  render  it 
necessary  for  us  to  mark  the  heinousness  of  the  offence. 
The  parties  injured,  though  they  were  trespassing  at  the 
time,  were  persons  well  known  to  the  pannel,  as  is  proved 
by  his  sending  to  the  father  of  one  of  them  to  complain. 
At  the  time  he  fired,  they  were  not  daring  him,  but  run- 
ning away.     Not  one  shot  only  is  fired,  but  two ;  and  it 
appeared  to  me  quite  clear  from   the  evidence,  that  both 
took  efiect.     Some  injury  was  certainly  intended  ;  a  seri- 
cos  injury  was  done  ;  the  panners  own  statement  is,  that 
he  intended  to  frighten  them  by  firing  over  their  heads. 
If  this  is  the  object  of  any  party,  he  ought  to  be  careful 
how  he  carries  it  into  effect.     In  this  case  it  is  fortunate 
for  the  pannel,  that  he  had  fired  off  the  ball  with  which  it 
appears  his  gun  had  been  previously  loaded,  and  replaced 
it  with  shot.     For  if  he  had  fired  with  ball,  and  the  shot 
had  taken  efiect  fatally,  the  conviction  against  him  must 
have  been  one  of  murder. 

Lord  Meadowbank. — I  entirely  concur,  and  I  have 
only  to  add,  that  in  a  recent  case,  in  which  the  circum- 
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No.  47.   stances   were    very  similar   to  those  which  have  been 

Kennedy,  proved  hcrc,  the  nature  of  the  punishment  which  ought  to 

?M8*    follow  an  offence  of  this  nature,  was  very  deliberately 


considered  by  the  Court.'     In  that  case,  there  were  some 

i^  L^^  aggravations  which  do  not  exist  here,  and  accordingly  the 
Fire-annt.  period  of  imprisonment  was  longer. 

In  respect  of  the  foregoing  verdict  of  Assize,  and  the 
minute  by  the  Lord  Advocate  restricting  the  punishment, 
the  pannel  was  sentenced  to  be  imprisoned,  in  the  Tolbooth 
of  Edinburgh,  for  the  period  of  eight  calendar  months. 


Dec  19  P'^^°*» 

1838., 

The  Lord  Justice- Clbhk, 
LoKDs  Mbabowbank,  Mackenzie,  Moncreiff,  Medwtk,  Cock* 

BUBN. 

Hbe   Majbstt's  Advocate — Jjord  Advocate  Murray — SoL-Gen, 

Ruiherfurd — Innes. 

AGAINST 

Bernard  Greenhuff  aod  Others — Robertson —  Wilson. 

Keeping  a  Gaming-house. — 1.  The  opening  and  keeping  of  a  commoD 
gaming-house,  for  the  playing  of  games  of  chance  formoneyy  for  the 


1  His  Lordship  referred  to  the  case  of  John  Reid,  High  Court, 
20th  July  1837.  The  pannel,  who  was  a  gentleman's  game-keeper,  was 
charged  with  contravention  of  the  act  10th  Geo.  IV.,  c.  38,  §  2,  as  also 
with  ^  assault,  more  especially  when  committed  by  discharging  loaded 
<<  fire-arms  to  the  serious  injury  of  the  person,  and  the  effusion  of  blood 
•«  and  danger  of  life,"  or  alternatively  with  one  or  other  of  these  crimes; 
<<  In  so  far  as,  on  the  4th  of  April  1837,  at  or  near  to  Drumshorland 
•<  moor,  &C.,  the  said  John  Reid  did  wickedly  and  feloniously  attack 
«  and  assault  Peter  Kelly,  &c.,  and  did,  by  then  and  there  discharging 
**  a  gun  or  fowling-piece  loaded  with  gun-powder  and  leaden  shot,  &c., 
«<  wilfully,  maliciously,  and  unlawfully  shoot  at  the  said  Peter  Kelly,  and 
**  the  said  shot,  &c.,  having  penetrated  and  lodged  in  the  person  of  the 
"  said  Peter  Kelly,  he  was  thereby  severely  wounded,  to  tlie  serious  in- 
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profit  of  the  keepers,  and  where  girnes  of  chance  are  commonlf  and 
pnUtdj  played  for  mooey,  fbu&d  an  Indictable  offence  at  common 
U«. 
i  A  poncel  who  pleaded  guilty  to  a  charge  of  opening  and  keeping  a 
lamiDg-liouBe  of  the  above  description  in  Edinburgh,  sentenced  to 
two  months  imprisoDment. 

Bernard    Greenhuff    was    brought   before   tfae   No.  to. 
Court  on  the  18th  of  July,  charged,  along  with  Charles  are^h>iff 
Staten,   Charles    Stockwell,  and  Monnington"^'','^' 
Parrt,  with  the  crime  of  opening  and  keeping  i 
mon  gaming-house,  for  the  playiDg  of  games  of  cbai 
money,  for  the  profit  of  the  keepers,  and  where 
of  chance  are  commonly  and  publicly  played  for  m 

In  so  FAB  AS,  tbey  did,  all  and  each,  or  one  or  more  of  them,  on  the 
10th  of  October  1837,  within  the  house  in  High  Terrace  of  Edinburgh, 
tlien  occupied  by  Ann  Cameron  or  Rutherford,  and  now  or  lately  un- 
occupied, set  up  and  open,  and  did,  for  thirty  days  or  thereby  ininiedi- 
Btely  following,  keep  a  common  gatning-house  for  the  playing  of  games 
oT  chance,  namely  roulelle,  rouge  et  noir,  hazard,  lantervtiUe,  and  other 
games  of  chance,  for  money,  for  their  profit,  and  where  the  said  gHmes, 
or  one  or  more  of  them,  were  during  the  said  lime  commoiily  and  pub- 
licly played  fax  ntQitey,  by  their  desire  or  permiMion,  by  a  Dumber  of 
powu  frequentiog  the  loid  gaming-house,  in  particalar  by  Charles 
Done,  do4^r  of  medicine,  rending  in  Hamilton  place,  Stockbridge, 
Dear  Edinburgh,  William  Blackwood,  Esquire,  of  Colton,  in  the  parish 
of  Daafermline,  and  shire  of  Fife,  William  M'Gill,  residing  in  Teviot 
Row,  Edinbui^b,  and  others : 

The  Court,  after  some  discussion,  ordered  Infonnatioiis 
OD  tfae  relevancy  of  the  Indictment. 

"  jury  of  his  person,  the  effusion  of  his  blood,  and  danger  of  his  life  i 
"  Fabther,  time  and  place  above  libelled,  the  sHid  John  Reiddid  wick- 
"tdlyand  feloniously  attack  and  assault  William  Wilkie,  &c.,  and  did, 
"hj  then  and  there  discharging  a  gun  or  fowling-piece  loaded  with 
"goo-powder  and  leaden  shot,  &c.,  wilfully,  maliciously,  and  unlaw- 
"fDlly  shoot  at  the  said  William  Wilkie."  The  pannel,  under  the  advice 
of  bis  counsel,  (Maiiland)  pleaded  guilty  of  the  nwnult  upon  Peter 
ICellf  as  libelled,  and  proof  was  led  of  his  having  borne  a  good  character 
br  twelve  years.  He  was  sentenced  by  Lordi  Moncreiff,  Medwyn, 
ud  Cockbnrn,  to  twelve  months  imprisonment  in  Jail. 

'  For  the  previous  proceedings  against  the  pannels,  under  the  statutes 
12th  Geo.  tl.  c.  28,  and  ISth  Geo.  II.  c.  34,  see  page  128. 
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No.  48.       In  the  Information  for  the  prosecution,  it  was  argued, 
Greenhuff — None  of  the  aucieut  Scotch  statutes  directed  against 
*  Decl^rQ™'  various  sorts  of  games,  meet  in  any  degree  the  evil  which 
1838.     jg  jjQ^y  sought  to  be  punished  and  prevented.     Those  of 
Keeping  a  them  which  are  so  constantly  met  with  in  the  statute-book, 
House*^  prohibiting  foot-ball  and  golf,  and  the  revels   of  Robin 
Hood  and  the  Abbot  of  Unreason,  were  undoubtedly  in- 
tended chiefly  to  prevent  the  mischief  of  large  assem- 
blages of  people  in  an  armed  and  violent  age ;  though  it 
may  also  have  been  imagined,  that  the  use  of  the  bow,  in 
which  Scotland  was  deficient,  might  be  promoted  by  the 
prohibition  of  other  more  popular  exercises.     Those  sta* 
tutes  had  no  reference  to  games  of  chance,  properly  so 
called,  and  never  contemplated  the  remedy  of  that  class  of 
evils  which  arise  from  a  passion  for  gaming.     These  do 
not  appear  to  have  been  noticed  by  the  Legislature,  or  in- 
deed to  have  risen  to  any  height  in  this  country,  until  the 
union  of  the  kingdoms  had  communicated  to  us  some  of 
the  wealth,  and  with  it  some  of  the  vices  of  the  richer  na- 
tion.    Even  the  feeble  effort  made  in  the  act  1621,  c.  14, 
had  for  its  object  the  prevention  of  only  one  small  division 
of  offences   connected  with  gaming;   and  attempted  to 
check  them  with  provisions  and  penalties,  which,  if  at  any 
time  effectual,  must  be  admitted  to  be  now  wholly  inap- 
plicable.   That  statute  was  directed  against  the  permission 
of  occasional  gaming  in  taverns ;  and  its  prohibition  was 
sanctioned  by  a  penalty  of  L.40  Scots  for  the  first  fault, 
and  loss  of  their  liberties  for  the  next.    It  is  plain  that  this 
last  phrase  refers  not  to  imprisonment,  but  to  deprivation 
of  burgal  privileges,  now  a  punishment  totally  inappli- 
cable, while  the  amount  of  fine  for  the  first  offence  is 
equally  unsuitable  to  the  present  state  of  society  and  the 
value  of  money.     The  statutes  against  gaming  past  since 
the  Union  have  been  held  not  to  apply  to  Scotland.     The 
question  remains,  whether  the  offence  charged  against  the 
pannels  is  of  such  a  nature,  and  so  prejudicial  to  society, 
that  it  comes  within  the  reach  of  the  common  law  ?  Or  is 
there  any  thing  in  the.  offence  of  keeping  a  common  gam- 
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iog-house,  peculiar  and  favourable,  which  should  take  it  No.  48. 
out  of  the  scope  of  that  received  maxim  of  Scotch  law,  that  orerab^ 
the  Supreme  Criminal  Court  is  competent  to  try  every  "dc^T* 
cnme  and  offence  ? 

It  has  been  urged,  that  the  fact  of  statutes  having  beei 
enacted  against  this  offence,  shows  that  the  Legislature 
has  not  considered  it  an  offence  at  common  law.     Now, 
although  it  may  be  conceived  that  this  argument  is  suffi- 
ciently answered,  when  it  is  shown  that  no  Scotch  statute 
strikes,  or  was  intended  to  strike,  at  the  particular  offence 
which  forms  the  subject  of  the  present  Indictment,  it  is 
not  to  be  overlooked,  that  the  passing  of  a  statute,  either 
for  facilitating  conviction,  or  defining  punishment  in  cer- 
tain crimes,  or  even  the  existence  of  an  Act  of  Parliament 
which  has  gone  into  desuetude,  or  which,  from  the  begin- 
ning, has  been  found  ineffectual  and  abortive,  have  never 
been  considered  to  take  away  the  right  of  prosecuting  the 
several  offences  at  common  law.     On  the  contrary,  the 
Court  every  day  sustains  Indictments  proceeding  alterna- 
tively  on  the  sanctions  of  statutes,  and  on  common  law,  for 
the  same  spedes^fixcti ;  and  in  many  cases,  such  as  in  the 
erimes  of  forgery,  embezzlement  of  manufactures,  assault 
by  cutting  and  maiming,  and  others,  where  either  the 
technicalities  of  the  statute  seem  to  impede  the  prosecu- 
tion, or  the  punishment  prescribed  appears  excessive,  it 
has  been  frequent  in  practice  to  rest  indictments  on  the 
common  law  alone — a  practice  sanctioned  by  our  institu- 
tional writers  and  by  the  Court,  and  tending  undoubtedly 
to  mitigate  the  severity  of  punishments  amongst  us. 

It  is  not  necessary  to  enlarge  on  the  mischiefs  arising 
from  the  vice  of  gaming.  It  is  ingeniously  attempted  for 
the  pannels  to  represent  it  rather  as  a  weak  and  bad  habit 

< 

than  as  a  crime ;  and  lest  this  might  not  be  received  with 
favour,  it  is  urged  that  a  multitude  of  other  immoral  prac- 
tices and  vices  of  much  higher  guilt,  and  equally  prejudi- 
cial to  society,  are  allowed  to  go  unpunished. 

It  is  unhappily  too  true,  that  much  of  what  is  criminal 
in  human  conduct  does,  and  must  ever  go  unpunished  by 
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No.  48.  human  laws.     The  rules  and  all  the  machinery  of  criroi- 
Oreenhuff  urI  jurisprudence  are  suited  to  definite  palpable  transgres- 
*"p^i^J*' sions  of  the  law,  and  will  not  be  accommodated  to  the  nice 
183a    nQ^  delicate  distinctions  on  which  moral  right  and  wrong 
Keeping  a  ^^  frequently  turn.     This  is  the  reason  why  many  crinii- 
Oamiag  ^^1  intentions, — many  inchoate  offences, — many  sins  of 
omission, — a  life  even  spent  in  disregard  of  the  debt  owed 
to  our  neighbours  and  to  society^ — ^must  escape  the  chas- 
tisement of  any  human  laws.     But  this  is  surely  no  rea- 
son, why  an  offence  should  be  passed  over,  which,  while  it 
has  a  direct  tendency  to  spread  and  encourage  a  most  mis- 
chievous habit,  is  definite  and  palpable  in  its  nature,  easily 
described  and  limited,  and  not  at  all  impossible  to  be  de- 
tected and  punished. 

Now,  with  regard  to  gaming,  it  cannot  be  said  that  its 
public  practice  has  ever  been  sanctioned  or  tolerated  in 
Britain.  The  denying  the  right  of  action  on  a  gaming 
debt,  and  the  various  ineffectual  statutes  imposing  penal- 
ties on  public  gaming,  although  these  last  have  been 
found  only  to  apply  to  England,  prove  sufficiently  the 
intention  of  the  legislature  to  treat  this  as  an  offence,  which 
may  be  repressed  in  criminal,  as  well  as  civil  courts.  But 
it  is  incident  to  this,  as  well  as  to  some  other  evils  of  as 
mischievous  consequences,  that  the  facility  of  concealment 
generally  sets  all  legislative  or  judicial  remedies  at  defi- 
ance ;  and  unfortunately,  where  detection  does  follow,  the 
penalty  falls,  in  too  many  cases,  upon  the  comparatively 
innocent  victim,  who  has  perhaps  been  already  sufficiently 
punished,  while  the  old  offender,  who  would  form  the 
proper  object  of  public  prosecution,  seldom  fails  to  elude 
discovery. 

It  would  be  a  waste  of  time  to  seek  to  prove,  that  such 
an  offence  is  highly  culpable  and  punishable ;  but  it  may 
be  observed,  that  the  charge  in  the  Indictment  is  fenced 
in  such  a  manner,  that  it  may  be  prosecuted,  without  vio- 
lating the  rules  of  public  expediency,  and  sustained,  with- 
out the  possibility  of  being  drawn  into  a  dangerous  or  in- 
convenient precedent. 
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1.  Under  this  Indictment  the  Prosecutor  has  to  prove,   No.  48. 
that  the  pannels  kept  a  common  or  public  house  for  play.  Oreenhuff 
This  excludes  all  inquisitorial  prying  into  private  and  do-*  p^^.^  ^* 
mesdc  conduct,  which  might  lead  to  greater  mischiefs  than    ^^^ 
even  the  crime  which  is  sought  to  be  repressed.     A  com-  Keeping  » 
mon  gaming-house  is  not  only  a  source  of  infinite  danger   g^^ 
to  those  who  may  be  seduced  to  frequent  it,  but  as  a  nui- 
sance to  the  neighbourhood,  is  a  proper  subject  for  the  in- 
terference of  the  police. 

2.  To  entitle  the  Prosecutor  to  a  verdict  on  this  Indict- 
ment, he  must  prove  that  the  house  was  kept  for  the  play- 
ing at  ^mef  ^c^nc^.^  money.  The  term  games  of 
dance  is  of  too  received  a  meaning  to  require  definition. 
It  certainly  saves  the  Indictment  from  the  force  of  the  ob- 
jectioD,  that  golf,  cricket,  or  other  games  of  exercise,  or 
chess  and  whist,  and  such  recreations  as  innocently  exer- 
cise the  memory  and  judgment,  would  fall  under  the 
same  punishment  which  is  here  sought  to  be  applied  to 
gambling  alone.  It  cannot  be  denied  that  several  games 
combining  a  certain  degree  of  either  skill,  or  exercise,  or 
both,  with  chance,  are  often  the  means  of  serious  mis- 
chief; and  that  places  where  such  are  publicly  played, 
sach  as  common  billiard  rooms,  may  frequently  come 
within  the  scope  of  a  rigorous  and  vigilant  police  law. 
But  these  are  not  to  the  present  purpose ;  and  it  only 
tends  to  embarrass  the  judgment,  to  mix  up  such  foreign 
elements  with  a  question  so  simple  and  narrow  as  the 
present.  It  is  sufficient  here  that  the  Indictment  obliges 
the  Prosecutor  to  prove,  that  games  professedly  of  pure 
chance,  and  for  money,  none  of  'which  can  be  beneficial, 
or,  when  used  in  excess,  innocent,  were  here  permitted  to 
be  commonly  and  publicly  played. 

3.  While,  on  the  one  hand,  the  privacy  of  domestic  life 
is  respected,  neither  is  it  sought  on  the  other  to  interfere 
with  meetings  or  clubs  of  persons  haunting  a  house  of 
their  own,  where,  if  they  be  imprudent  enough  to  play 
together  at  games  of  hazard,  they  are  yet  presumed  to 
play  without  unfair  advantage,  and  under  the  same  rules 

VOL.   II.  R 
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No.  48.  of  honesty  and  honour  which  regulate  the  conduct  of  private 
OrMohuff  houses.  It  is  widely  different  where  a  professed  and  pro- 
^e&  19*'  fessional  gamester  holds  the  bank,  and  sits  with  all  the 
^^^'  wary  coolness  of  experience,  and  intimate  knowledge  of 
Kespiog  a  the  game,  to  take  advantage  of  the  rashness  and  exdte- 
^^^^  ment  of  the  novices  who  are  seduced  into  his  society.  It 
is  widely  different,  even  if  the  professed  gamester  be  sup- 
posed to  play  fairly,  and  with  only  the  advantages  which 
the  niles  of  the  game  may  give  in  his  favour.  Bat  if 
the  fair  and  reasonable  presumption  be,  that  the  keeper 
of  the  gaming-table  goes  beyond  the  advantages  which 
coolness,  experience,  and  the  rules  of  the  game  more  than 
sufficiently  afford  him, — ^if  we  suppose  him  tempting  the 
beginner  with  a  show  of  success,  furnishing  excitements, 
and  even  the  stimulus  of  intoxicating  drink,  to  lead  him 
deeper  into  play,  and,  after  having  wound  him  up  to 
desperation,  using  not  only  the  skill  of  the  cool  calculator, 
but  the  tricks  of  die  cheating  adept  to  complete  bis  ruin,— 
then  the  difference  comes  out  strongly,  between  the  play 
of  a  Private  house  or  a  Cluh-house,  and  the  gambling  of  a 
HeU.  It  may  be  said  that  such  arts  and  fraud  would  form 
an  unquestionable  ground  of  indictment,  and  that  they 
ought  not  to4>e  put  forward  hjrpothetically,  when  the  pan- 
nds  are  not  upon  their  defence  against  such  a  charge.  The 
Prosecutor  certainly  does  not  hope  to  prove  any  such  arts 
under  the  present  Indictment ;  and  perhaps  he  would  not 
be  allowed  to  do  so,  since  they  are  not  specifically  set 
forth.  But  although  these  arts,  from  their  very  nature, 
must  be  in  all  cases  very  difficult  to  prove,  yet  as  reason 
and  experience  show  them  to  be  the  natural  result  of  the 
life  of  the  keeper  of  a  gaming-'house,  they  are  here  brought 
forward,  only  to  show  the  propriety  of  the  third  requisite 
in  the  present  prosecution, — ^namely,  that  the  common 
gaming-house  was  kept^^  the  profit  qfthe  keepers. 

In  a  matter  of  general  polity  like  the  present,  it  seems 
not  unreasonable  to  draw  an  analogy  from  the  practice  of 
England,  where,  from  various  causes,  the  mischief  and  its 
remedies  have  been  more  pressed  upon  the  attention  of  the 
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Legislature  and  of  the  Courts  than  with  us.     In  that   No.  48. 
country  it  has  been  attempted  by  repeated  acts  of  Parlia-  Orerahuff 
ment  to  repress  and  punish  the  keeping  of  common  gam-^^^***^ 
ing-houses.     Owing,  however,  to  having  attempted  a  too     **^- 
precise  definition  of  prohibited  games,  or  in  consequence  xeeptoff  a 
of  some  other  defect  in  the  machinery,  or  by  reason  of  ^™*°fi^ 
the  ingenuity  of  the  accused,  those  statutes  have  for  the 
most  part  failed  in  their  efiect»  and  are  now  almost  in- 
operative.    The  recent  prosecutions   for  this  offence  in 
England  have  accordingly  been  laid  at  common  law,  or 
founded  jointly  on  the  common  law  and  the  statutes. 
Two  cases,  which   have  been   very  fully  argued,   and 
solemnly  decided,  are  sufficient  to  show  the  present  state   ^ 
of  the  law  in  England  as  regards  this  matter. 

The  first  of  these  is  the  case  of  Dixons  (Modem  Re- 
ports,  Case  176,  V.  10.)   which  **  was    an    indictment 
''against  Dixon  and  his  wife,   charging,   that  they  ef 
''  uterque  eorufn,  did  unjustly  and  unlawfully,  such  a  day, 
*"  etdiversis  aUis  diehus  et  vicibus  tarn  antea  quam  pastea, 
*'  keep  a  common  gaming-house,  contra  pacem  etformam 
**  ftatuiij  &c. ;  to  which  indictment  the  defendants  demur- 
**  red."  The  Court  found  that  ^'thekeepingof  a  gaming-house 
'^  is  an  offence  indictable  at  common  law  as  a  nuisance ; 
**  nor  will  the  conclusion  of  the  indictment,  contra  Jarmam 
*'  Hatutit  bar  the  party  from  supporting  the  indictment 
"  by  common  law,  supposing  it  could  not  be  maintained 
"  upon  the  statute ;  for,  where  a  statute  creates  or  makes 
**  a  thing  an  offence  that  was  not  so  before  by  the  com- 
**  inon  law,  gives  a  certain  penalty,  and  prescribes  a  me- 
*'  thod  for  the  recovery  of  it,  there  the  act  must  be  pur- 
**  sued  ;  but  it  is  otherwise  of  an  offence  at  common  law, 
*^  for  which  an  act  gives  a  new  penalty,  or  a  new  remedy ; 
'*  for  there,  the  remedy  at  common  law  shall  not  be  taken 
"  away  without  negative  words.*' 

The  other  case  referred  to  is  that  of  Rogier  and  Hum- 
phrey, tried  in  1883.  (1  Barnwell  and  Cress  well,  272.) 
''  This  was  an  indictment  against  the  defendants ;  and 
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No.  4a    «*  charged,  that  they  unlawfully  did  keep  and  maintain  a 
Oreenhuff  **  certain  common  Gaming  house,  and  in  the  said  common 
*^Dec.  IS' "  Gaming  house,  for  lucre  and  gain,  unlawfully  and  wil- 
^^^'     "  fully  did  cause  and  procure  divers  idle  and  evil  disposed 
Keeping  a"  pcrsous  to  frequent  and  come  to  play  together,  at  a  cer- 
fi^wf  "  ^^^  unlawful  game  at  cards,  called  "  Rouge  et  Noir ;" 
*'  and  in  the  said  common  Gaming  house  unlawfully  and 
wilfully  did  permit  and  suffer  the  said  idle  and  evil  dis- 
posed persons  to  be  and  remain  playing  and  gaming  at  the 
said  unlawful  game  called  Rouge  et  Noir,  for  divers 
"  large  and  excessive  sums  of  money,  to  the  great  damage 
**  and  common  nuisance  of  all  the  liege  subjects  of  our  Lord 
^^  the  King."     A  verdict  having  been  found  against  the 
defendants,  a  motion  was  made  in  arrest  of  judgment, 
and  it  was  pleaded  (1.)  that  the  keeping  a  common  gaming 
house  was  not  an  offence  at  common  law,  and  (2.)  that  the 
game  of  Rouge  et  Noir,  specially  set  forth  in  the  indict- 
ment, was  not  one  of  the  games  prohibited  by  the  statute. 
Chief  Justice  Abbot,  in  pronouncing  the  judgment  of  the 
Court,  said,  **  I  have  no  doubt  that  the  facts  stated  in  this 
"  indictment  constitute  an  offence  at  common  law.    Haw- 
**  kins  (P.  C.  1,  c.  75,  ^  6,)  observes,  ^  It  has  been  said  that 
**  *  common  gaming-houses  are  nuisances  in  the  eyes  of 
*  the  law ;'  and  then  he  assigns  the  reason,  viz.  that 
they  tend  to  produce  certain  evil  consequences,  which  is 
not  very  different  from  saying  that  they  are  nuisances, 
if  those  consequences  are  produced.      Since  his  time 
many  parties  have  been  convicted  upon  indictments,  in 
*'  which  the  keeping  of  such  a  house  has  been  charged  to  be 
^^  an  offence  at  common  law.     If  any  confirmation  of  the 
"  authority  of  Hawkins  were  wanting,  it  is  to  be  found  in 
the  enactments  of  the  legislature.'* — The  Chief  Justice 
then   referred   in   succession   to    the    provisions   of   25 
Geo.  11.  c.  36,  and  9  Ann,  c.  14 ;  and  concluded,  that  be 
had  "  no  doubt  that  this  is  an  offence  at  common  law." 
Bayley,    Holroyd,    and   Best,    Js.   concurred   with  the 
Chief  Justice.  (2.  Dowling  and  Ryland,  431.)  Holroyd,  J. 
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said,  **  I  think  the  reasons  which  are  given  in  Haw-   No.  48. 

"  kins  for  the  dictum  which  has  been  cited,  and  objected  Oreenhuff 

"  to,  are  perfectly  satisfactory,  and  go  the  full  length  of  *  dw!  iT' 

"  shewing  that  the  offence  charged  in  this  indictment,  and      ^^^' 

**  proved  at  the  trial,  is  an  offence  at  common  law ;  and  Raping  a 

"  that  the  language  of  the  statutes  plainly  indicates,  that    ^^^ 

"  the  legislature,  in  passing  them,  adopted  and  acted  upon 

"  that  idea.*'     Best,  J.  observed,  "  I  should  be  extremely 

"  sorry  if  I  thought  it  possible  for  any  unbiased  mind  to  en- 

"  tertain  a  doubt  upon  this  subject.    It  is  quite  clear  that 

"  any  practice  which  has  a  tendency  to  injure  the  public 

"  morals,  is  a  common  law  offence,  and  that  I  take  to  be  the 

**  foundation  of  the  dictum  to  be  found  in  Hawkins.     To 

"  me  it  is  equally  clear,  that  the  practices  charged  in  this 

*^  indictment,  and  of  which  these  defendants  have  been 

"  convicted  by  a  jury,  have  such  a  tendency,  and  are  there- 

"  fore  indictable  in  the  present  shape." 

It  may  be  stated  with  confidence,  that  these  decisions 
have  settled  the  law  of  England  in  this  matter,  beyond 
doubt  or  dispute.  It  would  be  a  strange,  and  certainly 
not  a  desirable  state  of  affairs,  if  that  which  is  thus  held 
as  a  grave  offence,  and  severely  punished  in  the  one  coun- 
trj',  should  be  deemed  beyond  the  reach  of  punishment  in 
the  other.  But  when  it  is  considered  that  England, 
with  numerous  statutes  applicable  to  the  offence,  still 
holds  the  common  law  sufficient  and  effectual  for  its  cor- 
rection, it  cannot  but  seem  an  extreme  anomaly,  if  Scot- 
land, with  no  statutes  applicable,  shall  hold  the  offence 
beyond  the  reach  of  the  common  law. 

The  Prosecutor,  in  conclusion,  would  desire  to  rest  his 
case  upon  the  maxim,  that  no  overt  act,  deeply  injurious 
to  individuals  and  to  society,  can  be  considered  as  beyond 
the  reach  of  punishment  by  the  common  law  of  Scotland  ; 
but  he  hopes  that  it  may  not  be  considered  irregular,  in 
the  absence  of  all  decided  cases,  to  allude  to  the  reported 
expressions  of  opinion  of  two  of  the  judges  in  advising  the 
previous  indictment  against  these  pannels, — both  of  whom 
stated,  (Swinton,  VoL  ii.  p.  147)  that  they  supported  the 
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No.  48.   objection  to  the  statutory  charge  with  less  regret,  because 

Qreenhuff  they  had  no  doubt  that  the  very  dangerous  offence  here 

others,  charged*  the  opening  and  keeping  of  a  common  gaming- 

^^o^  bouse,  is  an  indictable  offence  by  the  common  law  of  Scot- 

land. 

Keeping  a 

^wlalf  lo  *^®  Information  for  the  pannels,  it  was  argued, — 
(1.)  An  Indictment  at  common  law  is  incompetent,  in  re- 
spect there  is  a  Scotch  statute  standing  unrepealed, 
and  in  observance,  whereby  the  offence  charged  is  prohi- 
bited, and  by  which  statute  the  punishment  of  transgres- 
sors, of  course,  falls  to  be  regulated.  (S.)  There  does  not 
exist  in  Scotland  any  common  law  on  the  subject  of  the 
particular  offence  charged. 

(1.)  The  British  statutes  against  excessive  and  deceitful 
gaming  having  been  found  not  to  apply  to  this  country, 
it  is  on  the  law  of  Scotland  alone  that  the  present  indict- 
ment, if  tenable  at  all,  must  be  maintained.  Now,  the 
only  Scottish  acts,  containing  prohibitions  against  gaming, 
are  the  following : — 

First,  there  is  the  act  of  Parliament  1424,  of  James  I., 
chapter  1 7,  in  the  following  terms  : — **  Item,  It  is  statute 
and  the  King  forbiddis,  that  na  man  play  at  the  futeball, 
under  the  paine  of  fiftie  schillings,  to  be  raised  to  the 
**  lord  of  the  land,  als  oft  as  he  be  tainted,  or  to  the  Schi- 
"  reffe  of  the  land,  or  his  ministers,  gif  the  lordis  will  not 
"  punish  sik  trespassoures." 

Next,  there  is  the  act  1437,  chap.  64,  whereby  "  it  is 

decreeted  and  ordained,  that  the  futeball  and  golfe  be 

utterly  cryed  downe,  and  not  to  be  used."     "  And  as 

**  tuitching  the  futeball  and  the  golfe,  to  be  punished  by 

*^  the  baronnis  unlaw ;  and  gif  he  takis  not  the  unlaw, 

"  that  it  may  be  taken  by  the  Kingis  officiares.'* 

Again,  in  the  year  1491,  another  act  was  passed  in  these 
terms  : — "  Item,  It  is  statute  and  ordained,  that  in  na 
••  place  of  the  realme  there  be  used  futeball,  golfe,  or  other 
"  sik  unprofitable  sports,  for  the  commoun  gude  of  the 
''  realm,  and  defence  thereof,  and  that  bowes  and  schutting 
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'<  be  hanted,  and  bow-markes  maid  therefor,  ordained  in    y^^  49, 
'*  ilk  parochin,  under  the  pain  of  fourtie  shillinges^  to  be  J^^^ 
"  raised  by  the  schireffe  and  baillies  foresaid."  ^Be^^i?^ 

Farther,  by  the  act  1555»  cap.  61. —  ^'  It  is  statute  and     isss. 
"  ordained,  that  in  all  times  cumming,  na  maner  of  per- 
"sons  be  chosen   Robert  Hude  or  Little  John,    Abbot  Ouniiig 
"  of  Unreason,  Queenes  of  Mali,**  &c.    "  And  gif  onie     ^*'**^ 
**  women,  or  uthers  about  summertrees,  sing  and  maids 
"  perturbation  to  the  Queenis  lieges  in  the  passage  throw 
"  burrowes,  and  uthers  landward  towniBs,  the  wom^i  per- 
"^  tnrbatoares,  for  skafrie  of  money,  or  utherwise,  sail  be 
**  taken,  handled,  and  put  upon  the  cuckstules  of  everie 
'*  boigh  or  towne." 

Lastly,  there  comes,  but  so  far  back  as  the  year  1631, 
the  only  act  to  be  found  in  the  whole  statute  law  of  Scot- 
land, which  appears  in  any  degree  to  bear  on  the  offence 
and  crime  charged  in  the  present  indictment.  It  is  the 
act  of  James  the  Sixth,  1621,  c.  14,  the  preamble  of  which 
is  as  follows : — "  Our  Sovereign  Lord  and  Estates  of  Par- 
*'  liament,  considering  the  manifold  evils  and  inconveni- 
**  ences  which  ensue  upon  carding,  and  dyeing,  and  horse- 
"  races,  which  are  now  overmuch  frequented  in  this  coun- 
"^  try,  to  the  great  prejudice  of  the  lieges,  and  because 
''  honest  men  ought  not  to  expect  that  any  winning  had 
**  at  any  of  the  games  above  written,  can  do  them  good  or 
"  prosper."  The  act  then  proceeds,  that  it  is  **  therefore 
"  statuted  and  ordained,  that  no  man  shall  play  at  cards 
''nor  dyce  in  any  common  house,  town,  hostelrie,  or 
^  cooke's  houses,  under  the  pain  ol  fortie  pounds  money  * 

"^  of  this  realm,  to  be  exacted  of  the  keeper  of  the  said  inns 
"  or  common  house,  for  the  first  fault,  and  loss  of  their  li- 
"  berties  for  the  next."  This  is  the  clause  that  seems  most 
nearly  to  apply  to  the  present  case.  The  same  statute 
farther  goes  on  to  enact,  ^  That  it  shall  not  be  lawful  to 
*'  play  in  any  other  private  man's  house,  but  where  the 
"  master  of  the  fisunily  playeth  himself.  And  if  it  shall 
**  happen  any  man  to  winne  any  summes  of  money  at  card- 
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JNo.  48.   **  ing  or  dyeing  attour  the  sum  of  a  hundred  merkes,  within 

Oreenhuflr "  the  space  of  twenty-four  hours,  or  to  gain  at  wagers 

*Dec!^^9*'"  upon  horse-races,  any  sum  me  attour  the  said  surome  of 

1838.     «  an  hundred  merks,  the  superplus  shall  be  consigned," 

Keeping  a  ^^'»  '*  *^  ^  employed  always  upon  the  poor  of  the  parish, 

Gaming  «  where  such  winning  shall  happen  to  fall  out,  to  the  e{- 

'*  feet,  that  either  excess  in  play  may  be  thus  restrained, 

*^  ar^  at  the  least,  excessive  winning  may  be  employed  as 

"  said  is." 

Now,  whether  the  whole  of  these  statutes  now  referred 
to  be  still  in  observance  or  not,  the  pannels  will  not  pre- 
sume to  say ;  but  they  find  it  to  be  laid  down  in  several 
authorities,  that  the  one  last  quoted  is  still  held  to  be  so ; 
(Hutchison,  Vol.  ii.  p.  354  ;  Blair's  Manual,  p.  108) ;  at 
all  events,  it  is  certain  that  it  was  so  held  in  a  case  that 
was  decided  so  late  as  the  year  1775 — the  Kirk-session  of 
Dumfries  against  the  Kirk-session  of  Kirkcudbright  and 
Kelton.  There  it  was  held,  on  the  strength  of  one  of  the 
clauses  of  the  act  now  quoted,  that  the  kirk-session  of  the 
parish,  where  a  horse-race  was  won,  for  a  wager  exceed- 
ing 100  merks,  was  entitled  to  the  superplus  for  behoof  of 
the  poor  of  the  parish.  If  the  other  parts  of  this  statute 
are  to  be  held  equally  in  observance  as  the  clause  on 
which  this  decision  proceeded,  then  there  is  no  doubt  that 
playing  with  cards  and  dice  in  public  houses,  is  a  criine 
or  offence  prohibited  under  a  penalty  of  forty  merks 
Scots.  But  under  the  same  category,  it  is  equally  de- 
clared, by  the  same  authority,  to  be  a  crime  to  play  at 
*  golf  or  foot-ball — the  only  difference  being  that  the  pun- 

ishment, in  the  latter  case,  is  declared  to  be  a  fine  of  fifty 
shillings,  while  in  the  former,  it  is  a  fine  of  forty  merks. 
According  to  the  statute  law  of  Scotland,  therefore,  the 
pannels  were  entitled  to  consider,  that  they  were  not 
more  guilty  or  liable  to  punishment,  for  opening  a  bouse, 
and  permitting  persons  to  play  at  games  of  chance  with 
cards  and  dice  there,  than  are  those  of  the  citizens  of 
Edinburgh  who  daily  play  at  golf  on  Bruntsfield  Links. 
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Nay,  more,  they  saw  by  the  same  statute,  that  the  penal-  No.  4& 
ty  was  only  exigible,  when  the  playing  took  place  in  innsQr^nhuff 
or  public  houses  ;  but  that  in  private  houses  the  playiug  ^p^"'^®^*' 
was  perfectly  lawful,  provided  the  master  of  the  house     i^^. 
joined  in  the  playing.     Now  it  is  not  alleged  in  the  In-j^     .  ~ 
dictment,  that  the  playing  libelled  took  place  in  an  inn  or   Gaming 
public  house  ;  on  the  contrary,  it  is  stated  to  have  taken 
place  in  the  house  of  a  Mrs.  Cameron  or  Rutherford. 
This  must  evidently  mean  a  private  house ;  and  as  it  ap- 
pears, by  the  writings  produced,  that  part  of  the  house 
was  subset  to  the  pannels,  who  thereby  came  to  be  in  the 
situation  of  masters  of  the   house;    consequently  their 
joining  in  the  games  played,  made  the  playing  lawful,  un- 
der the  express  words  of  the  Scottish  act  of  Parliament 
referred  to. 

(2.)  This  being  the  state  of  the  statute  law  of  Scotland 
on  the  subject  of  gaming,  or  keeping  a  house  where 
games  with  cards  or  dice  are  played,  it  remains  to  be  in- 
quired, what  the  common  law  says  upon  the  point. 

None  of  the  ancient  authorities  notice  the  matter  at  all ; 
and  the  more  modem  authors  refer  solely  to  the  Scotch 
aet  of  1621  already  quoted,  and  to  the  British  statutes, 
under  which  the  pannels  were  formerly  indited,  as  contain- 
ing the  whole  law  of  Scotland  on  this  particular  subject. 
Thus  Lord  Bankton,  in  his  Institute,  (Vol.  i.  p.  294,) 
treating  of  this  subject,  says — '  By  an  old  law  the  penal- 
ty of  L.40  was  imposed  upon  the  keeper  of  any  common 
house  or  ostelrie  where  gaming  was  used  at  cards  or 
*'  dice,  for  the  first  fault,  and  loss  of  liberty  for  the  se- 
"  cond ;  and  if  more  was  won  in  twenty-four  hours  than 
**  100  merks,  the  surplus  was  to  go  to  the  poor.  Sut 
**  now  the  matter  is  regulated  hy  British  statutes."^  The 
learned  author  then  gives  the  substance  of  the  Scotch  act 
1621,  and  follows  this  up  by  referring  to  the  British  sta- 
tutes already  mentioned,  as  containing  the  existing  law 
of  Scotland  on  the  subject.  In  this  respect  it  is  now  set- 
tled that  this  author  was  mistaken,  these  British  statutes 
not  being  applicable  to  Scotland. 
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bI^ii^  a  simQar  course  is  followed  by  Hutcheson,  Tait,  Blair, 
Greenhuff  and  Other  modem  writers ;  all  of  them  referring  solely  to 
Dec  19  'the  act  1621,  and  the  British  statutes,  for  the  law  of  Scot- 

_|^] land  on  the  subject  of  gaming  and  gaming-houses ;  but 

Keeping  a  UQue  of  the  great  authors,  who  treat  of  the  criminal  law 
Ho^f  of  Scotland,  take  the  slightest  notice  of  the  offence  at  all 
— ^neither  M^Kenzie,  nor  Hume,  nor  Burnet,  nor  Alison. 
It  appears  to  be  inconceivable  that,  if  the  act  charged 
against  the  pannels  be,  as  stated  in  this  Indictment,  by 
the  law  of  this-  realm,  a  crime  of  a  heinous  nature,  and 
severely  punishable,  yet,  nevertheless,  there  is  no  notice 
taken  of  it  by  the  writers  on  the  criminal  law,  nor  the 
slightest  vestige  of  any  trial  for  the  crime  ever  having 
taken  place,  to  be  found  in  the  records  of  the  Court 

It  may  be  admitted  as  largely  as  the  prosecutor  pleases 
to  state  the  matter,  that  gambling  is  an  odious  vice,  calcu- 
lated to  excite  the  worst  passions  of  our  nature,  bringing 
with  it  misery  and  ruin  to  its  victims,  and  to  all  connect- 
ed with  them,  and  frequently  terminating  in  self-destruc- 
tion. It  is  easy  to  paint  glowing  pictures  of  its  horrors, 
and  this  has  not  been  left  undone,  either  by  the  moralist 
or  the  poet.  But  it  will  be  conceded  that  many  of  the 
vices  and  offences  which  beset  and  degrade  humanity,  are 
not  matters  of  criminal  accusation,  and  that  many  of  those 
offences  which  cut  the  deepest  into  the  happiness  of  others, 
or  bring  with  them  the  bitterest  pangs,  and  the  greatest 
degradation  to  the  hapless  perpetrator,  are  beyond  the 
reach  of  the  arm  of  law,  strong  though  it  be.  Filial  in- 
gratitude^  wounding  the  heart  and  withering  the  frame  of 
an  aged  parent;  breach  qf prwnise  qf  warriagey  leaving  a 
forsaken  girl  to  drop  into  an  untimely  grave ;  opium-eat' 
infff  withering  the  faculties,  degrading  the  intellect,  and 
maddening  the  brain ;  ^e  imprisonment  without  an  ofgect 
but  to  wreak  vengeance  on  an  honest  but  unfortunate 
debtor ;  withholding  charity ;  sternly  refusing  toforgjiu^ 
and  a  thousand  other  acts,  positive  or  negative, — ^would 
make  a  dismal  catalogue  of  the  unpunishable  offences  of 
which  man  may  be  guilty.     Be  it  that  gaming,  founded 
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on  ayarice,  one  of  the  worst  of  passions,  akin  to  fraud,  one  No.  48. 
of  the  meanest,  is  accompanied  with  no  joy  to  the  winner,  orMnhuff 
with  sleepless  nights  to  the  loser,  and  that  the  ruined  *^^^i^ 
gamester  is  often  maddened  to  crime,  or  seeks  refuge  by     ^^^ 
voluntarily  rushing  into  the  presence  of  his   offended  k^„^  ^ 
Maker — ^the  question  is,  does  the  common  law  of  Scot-  ^^^J* 
land  make  this  a  point  of  dittay,  and  where  is  the  autho<- 
rity  for  holding  that  proposition  ?     The  more  dangerous 
the  offence,  the  more  prevailing  it  may  be  at  any  partis 
cular  time,  the  more  desirable  it  unquestionably  is  that 
the  offence  should  be  checked.  But  unless  it  can  be  shewn 
that  the  common  law  of  Scotland  reaches  this  as  a  crime 
for  which  punishment  follows  at  common  law,  all  this 
matters   nothing.      The  remedy  lies  elsewhere.      This 
Court  does  not  legislate.    It  has  no  right  so  to  do.    It 
applies  existing  law  to  known  offences.      It  does  not 
create  new  offences,  or  make  new  law  for  old  ones.     Nor 
is  there  any  thing  of  which  lawyers  ought  to  entertain  a 
greater  jealousy,  than  the  stretching  of  the  common  law 
in  criminal  matters,  beyond  the  precise  boundaries  to 
which  it  has  by  custom  and  practice  been  limited. 

It  is  not  maintained  for  the  prosecution  that  gaming, 
or  playing  at  a  game  of  chance,  is  in  itself  indictable.  In 
£Etct,  this  may,  perhaps,  be  considered  as  completely  inno- 
cent, or  hardly  a  moral  offence.  Four  gentlemen  may 
play  at  whist,  without  being  liable  to  an  indictment,  and 
this  although  the  game  may  be  partly  one  of  chance  and 
partly  one  of  skill.  Two  gentlemen  may  play  at  billiards, 
and  they  may  do  so  either  for  nothing  or  a  thousand 
guineas  a  game,  without  being  liable  to  indictment.  Per-* 
sons  may  play  at  rouge  et  noir,  roulette,  pitch  and  toss, 
dice,  golf,  cricket,  curling,  some  of  which  games  partake 
partly  of  skill,  soiAe  of  which,  like  dice,  depend  on  chance 
merely.  These  games  may  be  played  in  private,  or,  as 
some  of  them  constantly  are,  may  be  played  in  puUic. 
The  stakes  may  be  high,  or  they  may  be  low.  It  would 
be  difficult  to  show,  that  a  match  at  cricket  for  a  thousand 
guineas  a  side,  was  one  whit  more  indictable  than  a  match 
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No.  48.   at  curling  for  beef  and  greens^  which  last  act,  perhaps, 

Greenhuff  eveu  the  Presbytcry  would  not  consider  ecclesiastically 

*5)e^,*^f9*'  wrong.     The  man  that  throws  the  curling  stone,  how- 

1838.    ever,  in  the  hope  that  his  party  will  earn  the  beef  and 

'7~~  drink  the  whisky  and  water  in  triumph,  commits  an  act 

^HoiuS  *  ^^  ^^^  same  kind,  although  less  in  degree,  as  the  man  who 

hazards,  at  the  rouge  et  noir  table,  his  last  franc,  the  loss 

of  which,  perhaps,  makes  him  seek  refuge  in  the  Seine. 

What,  then,  are  the  criteria  upon  which  it  is  said  there  is 

here  indictable  matter  ? 

In  the  first  place,  it  is  said  that  the  offence  consists  in 
keeping  a  common  house  for  play.     This,  it  is  said,  ex- 
cludes all  inquiry  into  private  and  domestic  conduct,  or, 
in  other  words,  the  act  done  acquires  i(k  criminality  from 
being  done  in  a  public-house,  while  it  would  not  be  cri- 
minal if  done  in  a  private-house.     This  is  really  very 
nice.     But  even  this  domestic  protection  to  vice  is  not  all 
that  the  prosecutor  concedes ;  for  he  admits  that  gaming 
may  be  carried  on  at  club-houses,  to  which  members  to 
any  number  may  resort.     Now,  if  publicity  as  contrasted 
with  domestic  privacy — if  the  keeping  of  a  common  house 
for  gambling,  as  it  is  called,  be  the  foundation  of  the  of- 
fence and  of  the  essence  of  the  crime — what  is  meant  by 
the  distinction  which  is  to  give  a  protection  to  those 
whose  rank  and  station  heightens  their  offence,  and  de- 
stroys all  sympathy  with  their  evil-doings,  while  he  who 
plays  at  a  lower  stake,  appears  perhaps  in  a  coarser  coat, 
and  expresses  his  triumph  or  regret  in  ruder  language,  is 
to  be  the  victim  of  legal  prosecution  ?     Merely  to  baptise 
the  house  by  the  name  of  a  common  house  avails  nothing. 
The  act  done  publicly  in  the  one  case  as  well  as  in  the 
other,  must  be  indictable  in  both  or  neither.     But  the 
prosecutor  feels  that  he  cannot  carry  his  doctrine  to  the 
full  extent.     He  cannot  indict  the  members  of  the  New 
Club  in  this  city,  or  the  club  keeper.     The  mere  publicity 
therefore,  of  the  act,  or  keeping  a  house  where  persons 
congregate  for  doing  that  which  is  not  in  itself  illegal, 
does  not  make  the    matter  indictable,  either  as  against 
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those  who  frequent  the  house,  or  those  who  receive  the  No.  48. 

.  .  Bernard 

Visitors.  (ireenhuff 

In  the  next  place,  it  is  said  that  the  games  are  played  *i)ec  ^T' 
for  the  profit  of  the  keeper,  and  a  fine  picture  is  drawn  of    ^^^ 
the  conduct,  or  supposed  conduct,  of  persons  who  keep  Keeping  a 
such  estahlishments.      But  nothing  of  the  kind  depicted  ^^"^^ 
in  the  Information  for  the  prosecution,  is  charged  in  the 
Indictment.     The  whole  charge  is  for  keeping  a  common 
gaming-house,  for  playing  games  of  chance  for  money,  for 
the  profit  of  the  keeper.     It  is  not  said,  either  in  the  major 
or  minor  proposition,  that  there  was  any  unfair  play,  or 
that  there  were  any  inducements,  either  by  drink  or  other- 
wise, held  out  to  the  visitors  to  play.     The  play  in  itself 
was  perfectly  fair ;  and  as  to  the  keepers  being  adepts  at 
the  game,  it  is  not  a  little  singular  to  charge  them  thus 
incidentally  with  the  possession  of  more  skill  than  their 
neighbours,  when  the  games  are  stated  as  games  of  chance^ 
and  when  the  prosecutor  himself  contrasts  those  games 
with  such  as  whist  and  others  which  require  skill,  and 
which,  on  that  account,  seem  to  be  considered  less  cri- 
minal. 

The  pannels  cannot  see  either  the  consistency  of  this,  or 
why,  when  rouge  et  noir  is  condemned,  whist  should  be 
protected  as  a  performance  of  skill.  Two  persons  throw- 
ing dice  fairly  against  one  another,  are  certainly  less  cri- 
minal, than  an  old  and  wary  dowager  of  rank,  who  selects 
a  partner  at  whist  equally  skilful,  and  has  wonderful  suc- 
cess against  a  young  collegian  or  country  cousin.  If  the 
prosecutor  were  to  charge  unfair  play,  then  an  indictment 
might  perhaps  be  laid  for  cheating  at  play.  But  the  pan- 
nels stand  accused  oifair  play,  and  the  only  gravamen  of 
the  accusation  is,  besides  the  publicity  of  their  conduct, 
that  they  have  played  fairly  for  profit.  Everybody  who 
plays  at  a  game  of  chance  for  money,  plays  in  the  hope  of 
profit ;  but  no  man  with  a  certainty.  The  very  meaning 
of  a  game  of  chance  is,  that  both  parties  run  the  risk  of 
profit  or  loss.  They  play  for  loss  as  well  as  for  profit ; 
and  is  their  crime  to  be  dependent  upon  the  result  of  a 
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No.  48.  ,game  of  chance^  whether  they  succeed  in  gettiDg  or  losing 
Gr^hoff  the  stakes  ?     They  are  not  accused  of  charging  admission- 
"p^*\g"»  money  into  the  house,  or  of  charging  anything  for  the  use 
1838.     of  the  cards,  or  balls,  or  counters,  which  might  be  a  cer- 
^^  .    ^  tain  profit.     They  do  not  admit  that  this  would  make 
Gaming  their  couduct  criminal ;  but  it  Would  come  nearer  the  kind 
of  charge  of  keeping  a  gaming-house  for  profit,  at  which 
the  prosecutor  is  here  pointing.     This  would  make  their 
case  more  on  'a  footing  with  the  keepers  of  common  bil- 
liard-rooms, who  charge  so  much  per  game,  and  whose 
rooms  are  as  open  in  every  city  in  the  empire,  as  the  tavern 
where  the  drunkard  may  get  wine,  or  the  druggist's  shop> 
where  the  poisoner  may  get  arsenic,  or  other  deleterious 
drug.     The  case  would  more  resemble  the  keepers  of  ten- 
nis courts,  who  also  charge  for  the  use  of  their  premises ; 
but  the  peculiarity  here  is,  that  the  profit  to  be  made  is 
wholly  uncertain,  the  game  being  fair,  and  the  keeper  being 
as  apt  to  lose  as  his  visitor. 

If  then,  these  criteria  be  insufficient  to  constitute  this  a 
crime  in  itself,  the  pannels  would  humbly  ask,  where  is  the 
common  law  by  which  they  are  to  be  reached  ?  Billiard- 
rooms  and  tennis-courts,  common  houses  where  games  of 
chance  are  constantly  played  for  the  profit  of  the  keepers, 
have  existed  without  challenge.  Club  houses,  where 
gambling  is  publicly  carried  on,  have  remained  unmolest- 
ed ;  and  no  common  law  has  ever  been  put  in  force  against 
these  immoralities.  The  present  offence  is  either  of  the 
same  character  and  description  with  those,  or  it  is  totally 
new  and  unknown  to  the  manners  and  customs  of  Scotland. 
If  it  be  of  the  same  category  of  offences  as  those  which 
have  already  existed,  and  which  lead  to  the  dismal  conse- 
quences depicted  by  the  public  prosecutor,  how  has  the 
common  law  reached  them  ?  There  has  been  no  prose- 
cution. There  is  no  mention  of  any  such  crime  or  of- 
fence in  any  of  our  criminal  law  books.  There  is  nothing 
to  constitute  any  practice  of  putting  down  such  institu- 
tions, which  are  as  notorious  as  the  golfing  society  or  the 
curling  club.  There  is  not  a  single  case  stated  even  of 
police  interference  with  anything  of  the  kind. 
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But  if  it  be  said,  on  the  other  band,  that  this  offence  is   No.  4a 
totaUy  new,  then  where  is  the  common  law  that  can  reach  i^^nh^ff 
it  ?  Common  law  is  the  creature  of  consuetude    It  is  pub-*^^i^' 
lie — ever  active — clearly  known.    It  is  not  a  latent  power     1838. 
to  be  drawn  from  remote  sources,  as  a  new  offence  starts  T    ! 

'  Keeping  a 

into  existence.     The  pannels  desire  not  to  be  misunder-  Oaming 
Stood.     They  do  not  say  that  if  an  old  offence,  which  the 
law  had  been  in  the  habit  of  repressing,  should  take  a 
Dew  form,  that  this  would  afford  any  protection  to  the  of- 
fender.    It  would  be  a  bad  defence  in  the  case  of  murder, 
that  it  was  committed  upon  the  principles  of  Burking,  or 
by  means  of  the  infernal  machine.    But  the  answer  would 
be,  that  the  crime  was  well  known  at  common  law,  al- 
though the  form  and  manner  of  doing  the  deed  was  new. 
In  like  manner,  if  here  there  had  been  a  consuetudinary 
law  against  billiard-rooms  or  tennis-courts,  or  the  like,  it 
would  have  been  a  bad  defence  that  the  games  were  not 
played  with  cues  or  rackets,  but  with  cards  and  whirling 
baUs.     There  is  no  common  law  in  our  books  or  practice, 
however,  against  this  category  of  offences.    There  lies  the 
distinction.     The  statute  law,  passed  since  the  Union,  has 
been  found  not  to  extend  to  Scotland.     The  old  Scotch 
statutes  are  said  to  be  inapplicable  and  inoperative.     If 
then  the  evil  be  clamant,  and  if  the  offence  be  new,  let  the 
l^islature  interpose ;  but  it  would  be  an  evil  of  tenfold 
greater  magnitude  in  a  free  country,  that  the  Judges 
should  assume  a  legislative  power,  and  stretch  forth  their 
bands  under  the  colour  of  what  is  called  common  law,  to 
check  an  offence  of  a  character  and  description  entirely 
new,  by  supporting  a  charge  for  which  our  criminal  annals 
afford  no  authority. 

Finally,  the  prosecutor  has  referred  to  various  cases  in 
the  law  of  England,  in  order  to  show,  that  independent  of 
statute,  the  offence  of  keeping  a  gaming-house  is  indictable 
at  common  law  in  that  country  as  a  nuisance.  It  is  said 
that  it  would  be  extremely  anomalous,  that  this  offence 
should  be  punishable  in  England  at  common  law,  and  not 
so  in  Scotland.     It  is  not  one  whit  more  anomalous,  than 
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No.  4&   that  the  statutes  passed  by  the  British  Parliament  on  this 
Oreenhuff  Very  subject  should  extend  to  England,  and  not  to  Scot- 
■°^J^^^f^''  land,  as  the  Court  have  already  decided.     But  this  Eng- 
183B.     ]\g)j  principle  and  practice  of  indictment    as  matter  of 
Keepinir  a  Duisancc,  which  cxtcnds  to  roads  being  in  bad    repair, 
Gmming  a^^j  tjjg  ijjjg^  jg  a  form  wholly  unknown  in  the  law  of 
Scotland ;  and  if  the  offence  is  new  in  Scotland,  whereas 
it  is  of  old  existence  in  England,  it  does  not  seem  strange 
that  the  consuetudinary  law  of  the  one  country  should 
apply,  and  not  that  of  the  other,  where  no  custom  could 
have  existed.    But  the  charge  contained  in  the  Indictment 
in  the  case  of  Rogier  and  Humphry,  on  which  the  pro- 
secutor chiefly  relies,  is,  that  the  defendants  unlawfully 
did  keep  and  maintain  a  certain  common  gaming-house,  and 
in  the  said  common  gaming-house,  "  for  lucre  and  gain, 
**  unlawfully  and  wilfully  did  cause  and  procure  divers 
**  idle  and  evil  disposed  persons  to  frequent  and  come  to 
**  play  together  at  a   certain  unlawfiil  game  of  cards, 
**  called  *  rouge  et  noir ;'  and,  in  the  said  common  gaming- 
house, unlawfully  and  wilfully  did  permit  and  suffer 
**  the  said  idle  and  evil  disposed  persons  to  be  and  remain 
playing  and  gaming  at  the  said  unlawful  game  called 
'  rouge  et  noir,'  for  divers  large  and  excessive  sums  of 
money ^  to  the  great  damage  and  common  nuisance  of  all 
"  the  liege  subjects  of  our  Lord  the  King."     (1.  Barnwell 
and  Cresswell,  p.  27S.) — Now,  the  charge  here  plainly 
amounted  to  a  breach  of  the  peace.     The  parties  are  ac- 
cused of  causing  and  procuring  divers  idle  and  evil  dis- 
posed persons  to  frequent  their  gambling-house,  and  there 
to  be  and  remain,  for  the  purpose  of  playing  at  unlawful 
games,  for  large  and  excessive  sums  of  money,  to  the  great 
nuisance  and  common  damage  of  the  liege  subjects.    The 
pannels  are  not  accused  of  procuring  any  persons — ^far  less 
idle  and  evil  disposed  persons — to  frequent  their  house ; 
and  the  only  three  individuals  named  in  the  Indictment 
are  a  doctor  of  medicine,  a  landed  gentleman,  and  another 
individual  residing  in  Edinburgh.     Neither  are  they  ac- 
cused of  playing  games  for  large  and  excessive  sums  of 


it 
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money,  which,  in  the  case  already  mentioned,  is  treated  as    No.  4& 
essoitial  to  the  existence  of  the  offence.     The  Indictment  onmhns 
here,  and  the  offence  charged,  is  of  a  very  different  com-  *  ^ecl^?*' 
plezion ;  and  the  congregating  of  evil  disposed  persons,     ^<^- 
either  for  gambling,  or  for  politics,  or  for  refreshment,  or  ^    .^ 
any  other  purpose,  may  amount  to  a -breach  of  the  peace,  Oming 
which  is  a  known  offence  by  the  common  law  of  Scot- 
land, as  much  as  by  the  common  law  of  England.     It  is, 
therefore,  enough  upon  this  subject  to  say,  that  no  such 
offence  is  charged  here ;  and  the  pannels  are  entitled  to 
maintain,  that  the  prosecutor  would  have  so  charged  the 
matter,  had  he  imagined  that  any  such  offence  had  been 
committed.     In  any  view,  they  must  protest  against  the 
common  law  of  Scotland,  in  criminal  matters,  receiving  any 
aid  from  the  analogy  of  the  common  law  of  England, 
which  can  form  no  part  of  the  consuetudinary  law  of 
Scotland ;    and  with  whose   analogies — ^imperfectly,    as 
Scotch  lawyers  are  presumed  to  know  them — we  are  of- 
ten apt  to  be  misled. 

The  case  came  to  be  advised  this  ^.^y,  when  the  fol- 
lowing opinions  were  delivered : — 

The  Lord  Justice-Clerk. — In  reference  to  the  case 
of  the  pannel  now  at  the  bar,  and  others,  it  will  be  in  the 
recollection  of  the  Court,  that  they  were  at  first  indicted 
on  certain  statutes  which  were  found  not  to  apply  to 
Scotland.  Her  Majesty's  Advocate  has  since  thought  it 
his  duty  to  raise  against  them  an  Indictment  at  common 
law,  for  the  crime  of  **  opening  and  keeping  a  common 
**  gaming-house,  for  the  playing  of  games  of  chance  for 
"  money,  for  the  profit  of  the  keepers,  and  where  games 
*"  of  chance  are  commonly  and  publicly  played  for  money." 
Informations  were  ordered  on  the  relevancy  of  the  charge 
so  laid ;  and  on  considering  these  Informations,  with 
all  the  attention  which  I  have  been  able  to  bestow, 
I  have  come  to  be  decidedly  of  opinion,  that  this  is  a 
relevant  charge  by  the  common   law  of  Scotland.     It 

VOL.  II.  s 
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Na  48.  does  not  appear  to  me  to  be  a  matter  of  any  significa- 
^'^"hufftion  in  the  present  question,  that  we  have  found  that  the 
*  Dw*^w  *'  statutes  formerly  libelled  on  do  not  extend  to  Scotland. 
1838.  For,  in  innumerable  instances  in  this  Court,  charges  have 
^^"7"  been  found  irrelevant  under  statutes,  and  yet  relevant  at 
Gaming  commou  law.  In  determining  whether  or  not  what  is 
here  charged  is  a  crime,  we  are  bound  to  consider  what 
the  nature  of  a  common  gambling*house,  of  the  description 
set  forth  in  this  Indictment,  is, — what  are  its  effects, — 
and  what  its  consequences  to  the  public  at  large.  Now, 
it  appears  to  me,  that  an  establishment  of  the  nature  here 
described,  the  doors  of  which  are  open  at  all  times  to  the 
young  and  to  the  thoughtless,  is  necessarily  productive  of 
the  greatest  evil,  and  must  tend  to  the  corruption,  not  only 
of  individual,  but  of  public  morals.  And  when  I  call  to 
mind  the  disgraceful  scenes  which  take  place  in  some  of 
the  streets  of  London,  and  at  the  Palais  Royal  in  Paris,  1 
have  no  hesitation  in  saying,  that  the  attempt  to  carry  on 
an  establishment  of  this  description  within  this  city,  is  so 
great  an  invasion  of  the  rights  of  public  morality,  and 
threatens  such  serious  evils  to  the  public  at  large,  and  to 
the  particular  community  among  whom  it  is  sought  to  be 
introduced,  as  to  be  clearly  cognisable  by  this  Court.  I 
cannot  better  express  the  opinion  which  I  eigtertain,  as  to 
the  inherent  powers  of  the  common  law  to  repress  an  evil 
of  so  great  magnitude,  than  in  the  words  of  Lord  Wyn- 
ford,  (then  Mr.  Justice  Best,)  in  one  of  the  cases  which 
has  been  quoted  in  the  Information  for  the  Public  Prose- 
cutor : — "  It  is  quite  clear,"  says  that  learned  Judge, 
that  any  practice  which  has  a  tendency  to  injure  the 
public  morals  js  a  common  law  offence."  It  is  important 
to  observe,  that  \n  this  case,  the  English  Judges  were 
unanimous  in  holiliug,  that  the  keeping  of  a  common  gam- 
ing-house was  an  offence  at  common  law,  and  that  al- 
though there  existed  various  statutes  applicable  to  the 
subject.  Now,  I  have  no  hesitation  in  saying,  that  in  a 
question  of  this  nature  the  analogies  of  the  law  of  England, 
and  the  dicta  of  the  Judges  of  that  country,  are  entitled 
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to  very  considerable  weight.     I  certainly  admit,  however.   No.  48. 
that  the  more  proper  inquiry  for  us  is,  whether  the  offence  or^ohuff 
charged  in  this  Indictment  is  cognisable  by  the  common  *  pe^^T" 
lav  of  Scotland  ?     I  have  looked  into  the  authorities  on    ^^^^ 
this  subject,  and  I  have  found  enough  to  satisfy  my  mind,  Keepings 
that  there  are  solid  principles  in  our  law  to  justify  a  charge  ^^ng 
of  this  nature.     It  is  of  no  consequence  that  the  charge  is 
now  made  for  the  first  time.     For  there  are  numerous 
instances,  in  which  crimes  which  had  never  before  been  the 
subject  of  prosecution,  have  been  found  cognisable  bf  the 
coTomon  law  of  this  country.     On  this  point  I  refer  par- 
ticularly to  the  authority  of  Baron  Hume.    (Vol.  i.  p.  1 2.) 
It  appears  that  that  learned  author  had  not  been  suffi- 
ciently aware  of  the  power  of  the  common  law  in  Eng- 
land ;  for  after  stating,  that  **  It  seems  to  be  held  in  Eng- 
**  land  that  no  Court  has  power  to  take  cognisance  of  any 
"  new  offence,  although  highly  pernicious,  and  approach- 
''  ing  very  nearly  to  others  which  have  been  prohibited, 
''  until  some  statute  has  declared  it  to  be  a  crime,  and  as- 
"  signed  a  punishment,"  he  continues — **  With  us  the 
"  maxim  is  directly  the  reverse ;  that  our  Supreme  Cri- 
"  minal  Court  have  an  inherent  power,  as  such,  compe- 
*'  tently  to  punish  (with  the  exception  of  life  and  limb) 
**  every  act  which  is  obviously  of  a  criminal  nature,  though 
**  it  be  such  which  in  time  past  has  never  been  the  subject 
**  of  prosecution."     Now,  the  present  case  is  just  one  of 
those,  in  which  this  course  is  attended  with  one  of  the  ad- 
vaotages  pointed  out  by  Baron  Hume,  namely,  that  ^'  the 
"  evil  is  repressed  in  its  beginnings."     For  I  never  was 
aware  of  the  existence  in  Edinburgh  of  a  public  gaming- 
house, in  which  games  of  chance  were  commonly  played 
for  money,. for  the  profit  of  the  keepers  of  such  house.   If 
illustrations  were  necessary  of  the  principle  laid  down  by 
Baron  Hume,  they  are  afforded  by  various  other  parts  of 
his  work.   But  if  any  particular  instances  are  required,  in 
which  this  Court  has  exercised  the  power  inherent  in  it, 
according  to  this  high  authority,  I  would  refer  to  the  law 
in  regard  to  combinations  of  workmen.   We  all  know  that 
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No.  48.   an  Indictment  for  this  offence  was  brought  before  the  Court 

Greenhuff  in  1808,  whcu  the  Judges  were  equally  divided  as  to  its  re- 

*  De^^^ir*  levancy.    (Case  of  James  Taylor  and  others,  19th  October 

1838.     1808.)     A  report  of  that  case  is  given  by  Mr.  Burnett 

Keepinff  a  ( Appcudix,  No.  10) ;  but  after  his  death  it  was  solemnly 

Qaming  adjudged,  after  the  fullest  consideration,  that  the  charge  was 

relevant,  although  no  institutional  writer  had  ever  alluded 

to  it.^  And  the  principle  of  that  decision  was,  that  this  Court 


^  The  third  edition  of  Hutcheson's  Justice  of  the  Peace,  Appendix 
III.  No.  16,  contains  a  full  report  of  the  opinions  of  the  Judges  in  the 
case  of  Taylor  and  others,  which  is  believed  to  have  been  revised  by 
their  Lordships.     Lords  Craig,  Cullen,  and  Hermand,  thought  the  In- 
dictment irrelevant ;  the  Lord  Justice- Clerk,  (Hope)  and  Lords  Arma- 
dale and  Meadowbank  were  of  an  opposite  opinion.     But  in  coose- 
quence  of  the  head  of  the  Court  having  no  vote,  the  decision  was  agaiiut 
the  relevancy.      The  next  case  in  which  the  question  was  raised,  was 
that  of  Chalmers  Macdonald  and  others,  journeymen  shoemakers,  (iltb 
January,  and  22d  May  1811.)     The  iuformation  for  the  prosecution,  in 
this  case,  was  drawn  by  the  present  Lord  Mackenzie,  then  one  of  the 
Advocate-Deputes ;  and  that  for  the  pannels,  by  the  present  Lord  Cock- 
burn.   In  the  former  it  was  admitted,  that  there  was  no  statute,  or  custom, 
in  support  of  the  charge  brought  against  the  pannels,  but  argued  that  it 
was  certain,  "  and  very  far  past  all  disputing,  that  a  crime  may  be  con- 
«  stituted  by  the  law  of  Scotland,  without  either  the  one  or  the  other." 
The  essentials  of  a  crime  were  farther  stated  to  be  the  following:  1st, 
'*  It  must  be  an  act  of  a  nature  mischievous  to  society.      2nd,  The  mis- 
'*  chief  must  not  be  very  remote  or  recondite,  but  such  as  ordinary  men, 
« if  anxious  to  avoid  injury  to  others,  will  abstain  from,     dd.  It  must  be 
«  such  an  act  as  can  practically,  and  without  inexpediency,  be  restrained 
*<  by  punishment,  not  one  of  these  innumerable  bad  actions,  those  vio- 
**  lations  of  imperfect  obligations,  or  duties  which  are  beyond  the  reacii 
"  of  law,  because  to  punish  them  would  cause  more  evil  than  to  permit 
«  them,  and  which  must  be  lefl  to  the  sanctions  of  morality  and  religion." 
In  the  information  for  the  pannels,  it  was  admitted,  *<  that  crimes  can  be 
«*  declared  by  the  Court  without  statute,"  or  in  other  words,  « that 
**  what  is  criminal  can  be  declared  by  the  Court  to  be  a  crime."    Bat  it 
was  denied  that  the  Court  had  any  ^'  power  to  make  any  facts  it  pleases 
"  criminal,"  and  the  tests  by   which  it   was  proposed  on  the  part 
of  the  prosecution,  to  ^%.  the  essentials  of  a  crime,  were  objected  to 
as   wholly  inadequate.       An   interlocutor   was   pronounced   by  the 
Lord  Justice-Clerk,  (Hope),  and  Lords  Craig,  Armadale,  Meadow- 
bank,  and  Hermand,  finding  "  that  though  relevant  matter  might  be 
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has  a  power  to  declare  any  thing  that  has  a  tendency  to   No.  48. 
corrupt  public  morals,  and  injure  the  interests  of  society,  oreenhnff 
an  indictable  offence.     I  feel  quite  certain  that  the  Court  ""^^^'Vo'' 

- 1838. 


"  selected  from  the  charges  made  in  the  Indictment  to  infer  criminal  ^     . 

Keepings  a 

"*  punishment,  they  stand  too  complicated  and  embarrassed  in  the   Gaming 
^  detailed  statement  of  them  there,  to  afford  that  clearness,  precision,    ^ornti, 
^  and  simplicity,  which  b  suited  for  criminal  accusation  and  jury  trial.'' 
Baron  Hume  observes,  (Vol.  i.  p.  495,)  that  <'  the  terms  of  this  interlo- 
^  cater  were  such  as  gave  reason  to  believe  that,  on  a  libel  not  subject 
"  to  the  same  special  exceptions,  the  Bench  might  be  disposed  to  de- 
**  part  from  the  precedent  in  the  case  of  Taylor."    Accordingly,  two 
years  afterwards,  (March  12,  1813,)  William  Mackimmie  and  others 
were  charged  with  illegal  combination  or  conspiracy  among  a  great 
onmber  of  workmen,  to  compel  an  increase  of  wages,  by  striking  work, 
and  other  similar  means.  .  The  having  recourse  to  acts  of  violence  and 
extortion  to  forward  thtf  conspiracy,  was  stated  as  an  aggravation  only. 
Yet  no  objection  was  taken  to  the  relevancy  of  the  charge  by  the  very 
able  counsel  (  Messrs.  Jeffrey,  J.  A.  Murray,  and  Keay)  who  conducted 
the  defence.     And  two  other  cases  of  a  similar  nature  occurred  during 
the  same  year,  in  both  of  which  convictions  were  obtained.    (Arthur 
Ferrier,  16th  March,  and  John  Wilson  and  David  Ross,  18th  March 
1813 ;  Hume,  Vol.  i.  p.  496.)     The  last  case  which  it  is  necessary  to 
notice,  is  that  of  John  Folhouse  Wilson  and  Charles  Banks,  10th  Ja- 
nuary and  20th  May  1818.     (Hume,  lb.)     The  charge  in  the  major 
proposition  of  the  indictment  was  that  of  "  illegal  combination  or  con- 
**  spiracy ;  and  particularly,  illegal  combination  and  conspiracy  among 
"a great  number  of  workmen  or  artificers,  for  the  purpose  of  coropel- 
"  ling  their  masters  or  employers  to  raise  their  wages,  or  the  prices  of 
"  their  work  or  labour,  by  imposing  upon  their  masters  or  employers, 
**  and  upon  other  workmen  or  artificers,  arbitrary  and  illegal  rules  and 
**  regulations,  by  striking  work,  or  threatening  to  strike  work  in  a  body 
**  or  in  great  numbers,  at  one  or  nearly  at  one  and  the  same  time,  by 
"  nhacribing  and  collecting  money  for  promoting  the  purposes  of  such 
**  illegal  combination  or  conspiracy,  by  administering  or  taking  oaths 
**  for  the  purpose  aforesaid,  binding  or  purporting  to  bind  those  taking 
"  the  same  to  secrecy."     Informations  were  ordered  on  the  relevancy 
of  the  indictment;  and  these  pannels  also  had  the  benefit  of  being  de- 
fended by  the  present  Lord  Cockburn.     But  the  Court,  by  a  majority, 
consisting  of  the  Lord  Justice- Clerk  (Boyle),  and  Lords  Gillies,  Pit- 
niliy,  and  Reston,  found  the  indictment  relevant.    Even  Lord  Hermand, 
vho  stood  alone  in  the  minority,  did  not  doubt  the  inherent  power  of 
tbe  Court  to  reach  a  new  crime ;  but  founded  his  opinion  on  the  doc- 
trine, that  the  facts  charged  were  not  of  a  criminal  nature,  and  on  the 
niuioi, "  cogitattonit  panam  nemo  luii'* 
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No.  48.  has  no  desire  to  stretch  this  power  beyond  its  necessary 
Gre^huff  limits.  But  when  I  look  at  the  consequences  which  would 
*"dto!^T'  ^^sult  from  our  refusing  to  interfere  in  this  case, — when 
i«38.  I  consider  that  this  city  may  be  made  the  receptacle  of  all 
Keeping  a  ^^^  keepers  of  gambling-houses,  who  find  they  cannot  pur- 
Oftming  sue  tjjpjr  dangerous  practices  in  England  without  being 
brought  under  the  correction  of  the  law,  I  cannot  help  re- 
joicing that  we  have  the  power  to  prevent  so  great  an  evil. 
In  the  Information  for  the  pannels  certain  cases  have 
been  put,  as  to  the  impossibility  of  repressing  gaming  in 
private  houses,  or  in  club-houses ;  and  reference  has 
been  made  to  a  particular  club  in  this  city.  Now,  it  ap- 
pears to  me,  that  there  is  no  parallel  between  that  institu- 
tion and  the  house  in  the  High  Terrace,  which  is  referred 
to  in  the  Indictment.  I  have  no  idea  of  there  existing 
there  tables  where  games  of  the  kind  stated  to  have  been 
practised  in  this  public  gaming-house,  are  commonly  and 
publicly  played  for  money,  for  the  profit  of  the  club-mas- 
ter or  of  the  club.  I  am  certain  that  such  a  practice,  or 
any  thing  resembling  it,  would  receive  no  countenance 
from  the  members  generally ;  and  if  it  did,  and  if  others 
besides  members  of  the  club  were  admitted  for  the  pur- 
pose of  playing,  and  a  profit  made  by  the  members  or 
keeper  of  the  club-house — ^then,  I  say,  that  the  Public  Pro- 
secutor would  have  a  right  to  interfere,  to  prevent  a  prac- 
tice which  would  be  highly  injurious  to  public  morals. 
On  the  whole,  I  am  of  opinion  that  this  Indictment  must 
be  found  relevant,  and  that  any  other  decision  would  have 
the  effect  of  entailing  on  the  country  a  nuisance,  the  ex- 
tent of  which  is  incalculable. 

Lord  Meadowbank. — I  cannot  say  that  I  have  ar- 
rived at  the  opinion  which  I  have  formed  in  this  case  with* 
out  difficulty ;  but  it  now  concurs  with  th(it  which  has 
been  delivered  by  the  Lord  Justice-Clerk.  I  agree  with 
his  Lordship  as  to  the  inherent  power  of  this  Court  to  re- 
press whatever  are,  by  the  law  of  God,  and  the  laws  of 
morality,  mala  in  se.  That  the  Court  has  always  pos- 
sessed such  a  power,  has  been  more  than  once  distinctly 
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enunciated  by  our  predecessors  on  this  Bench  ;  and  the    Na  48. 
matter  is  not  now  open  for  consideration  or  discussion,  ormhuff 
The  Lord  Justice-Clerk  has  alluded  to  a  class  of  cases  in*J^^**\^' 
which  this  principle  was  recognised,  those,  namely,  re-    ^^^ 
garding  combinations  of  workmen.     I  may  refer  to  ano-  ^eepin^  a 
ther  case  in  which  also  it  was  acknowledged  and  acted    gaming 
upon — ^that  of  Rachael  Wright,  who  was  convicted  of  pla- 
gium or  child-stealing,  at  Glasgow,  in  Autumn  1808,  and 
the  case  certified  to  the  High  Court,  where  sentence  was 
passed  on  the  S5th  January  1809.     There  had  only  oc- 
curred one  previous  case  at  all  in  point,  and  that  was  mixed 
up  with  a  charge  of  murder ;  but  Lord  Armadale,  Lord 
Meadowbank,  and  the  head  of  the  Court  concurred  in 
holding,  that  though  there  had  never  been  a  case  of  pin- 
gium  before,  they  would  have  had  no  difficulty  in  finding 
it  a  capital  crime.  ^    In  regard  to  the  case  of  combinations, 
there  never  was  a  case  more  maturely  considered.     Whe- 
ther the  ultimate  judgment  to  which  the  Court  came  was 
right  or  wrong,  it  is  not  for  us  now  to  enquire.     We  are 
to  take  the  law  as  it  has  been  handed  down  to  us.     And 
whatever  individual  opinions  may  be  entertained,  as  to  the 
propriety  of  there  being  vested  in  any  Court  that  power 
which  this  Court  has  been  found  to  possess,  I  do  not  think 
that  any  decision  ought  now  to  be  given,  which  will  have 
the  effect  of  altering  the  law,  so  clearly  and  so  finally,  be- 


'  See  the  notice  of  this  case  in  Hume,  Vol.  i.  p.  84,  and  Burnett, 
p.  134  In  Mr.  Burnett's  Appendix,  No.  7,  the  opinions  of  the  Judges 
are  reported  at  some  length.  From  these  opinions,  and  especially  that 
of  the  Lord  Justice-Clerk  (Hope),  it  would  appear  doubtful  whether 
the  observation  of  Baron  Hume,  (Vol.  u  p.  12,)  that  the  Court  has  an 
inherent  power,  "  competently  to  punish  fwilh  the  exception  of  life  and 
"  limb  J  every  act  which  is  obviously  of  a  criminal  nature,''  is  not  un- 
necessarily qualified.  His  Lordship  stated  that  he  differed  **  from  Mr. 
^  Hume,  so  for  as  he  seems  to  think  that  there  is  not  in  this  Court,  either 
"  originally  or  by  usage,  the  power  to  punish  new  crimes  capitally,  ac* 
"  cording  to  the  nature  of  the  offence :  he  has  given  no  authority  for 
"  this  dictum.  And  it  seems  to  follow,  that  if  the  Court  have  an  iiihe- 
"  rent  power  to  repress  crimes,  it  must  have  the  power  to  repress  ihem, 
"  by  imposing  an  adequate  punishment."     Burnett,  App.  p.  30. 
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No.  48.  cause  SO  deliberately  settled.  In  reftSLvd  to  the  question 
Greenhuff  before  US,  the  opinion  which  I  have  formed  is  quite  con- 
*i)cc.^'i9*' elusive,  as  to  the  practices  which  are  charged  against  the 
1838.  pannels  being  ffuda  in  se.  That  gaming  is  an  offence,  by 
Keeping  a  ^^^  ^^^  ^^  Scotland,  is  proved  by  the  fact,  that  gaming 
^^w  ^^^*®  "^  °^'  recoverable  in  any  Court.  But  if  there  were 
any  doubt  on  this  point,  where  can  we  look  for  confirma- 
tion of  any  thing  which  is  uncertain  in  our  own  practice, 
except  to  the  law  of  England  ?  A  distinction  is  to  be 
drawn  in  this  matter  between  statutory  and  common  law. 
A  statute  may,  from  particular  circumstances,  make  a  cer- 
tain act  criminal  which  is  not  a  malum  in  se.  But  the 
case  is  different  with  regard  to  common  law.  Religion  is 
a  part  of  the  common  law  of  England.  Morality  is  a 
part  of  the  common  law  of  England.  Our  common  law 
is  based  on  the  same  foundations.  If,  therefore,  keeping 
a  common  gaming  house  of  the  nature  described  in  this 
Indictment,  is  contrary  to  religion  and  morality — if  an  es- 
tablishment of  that  kind  is  a  nudum  in  se,  it  must  be  an 
indictable  offence  by  our  common  law,  in  the  same  way  as 
it  has  been  found  to  be  by  the  common  law  of  England. 
I  am  quite  clear  that  before  a  conviction  can  take  place, 
all  the  requisites  contained  in  the  Indictment  must  be 
shewn  to  exist.  But  as  the  charge  is  laid,  I  cannot,  for 
the  reasons  I  have  stated,  hesitate  in  holding  that  the  In- 
dictment is  relevant. 

Lord  Moncreiff. — I  certainly  am  in  the  situation  of 
Lord  Meadowbank,  in  this  respect,  that  I  have  felt  con- 
siderable difficulty  in  making  up  my  mind  on  the  present 
case.  But  I  concur  with  him  in  thinking,  that  the  mat- 
ter which  is  here  charged  is,  by  the  common  law  of  Scot- 
land, an  indictable  offence,  and  that  it  is  relevantly  charged 
in  the  Indictment.  We  are  all  agreed,  that  the  present 
case  is  the  first  example  of  an  offence  of  this  nature  hav- 
ing been  made  the  subject  of  an  Indictment  in  this  Court. 
But  that  will  go  but  a  very  little  way  to  settle  the  ques- 
tion, unless  we  were  also  agreed,  that  that  circumstance 
must  be  sufficient  to  render  it  incompetent  for  the  public 
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prosecutor  so  to  proceed  against  it.    Now  it  cannot,  in  my   No.  48. 
apprehension,  be  maintained,  that  nothing  is  an  indictable  Greenhnff 
offence  by.  the  comnion  law  of  Scotland,  which  has  not  been  *"Dec!*i9"' 
indicted  before.    Indeed,  to  hold  this  to  be  the  law,  seems     ^^^^- 
to  me  to  be  impossible,  without  running  the  whole  theory  Keeping  a 
of  the  criminal  system  into  absurdity.     For  the  common   ^^^ 
law  itself  must  have  had  a  beginning.      On  the  other 
hand,  I  think,  that  the  general  principle  stated  by  Baron 
Hume,  (Vol.  i.  p.  12),  cannot  be  disputed,  that  this  Court 
has  power  to  punish  ^*  every  act  which  is  obviously  of  a 
"  criminal  nature,  though  it  be  such  which  in  time  past 
''  has  never  been  the  subject  of  prosecution.''     There  may 
be,  and  there  have  been  differences  of  opinion,  as  to  the 
extent  of  this  principle,  or  its  application  in  particular 
cases.     But  the  principle  itself  is  indisputable,  and  has 
been  frequently  acknowledged  by  judgments  of  the  Court. 
I  should  be  unwilling  to  found  much  on  the  Combination 
cases,  because  there  was  a  difference  of  opinion  in  the 

w 

Court,  and  because  the  law  on  the  subject  was  soon  after- 
wards entirely  superseded  ;  though  the  determination  still 
is  a  judgment  of  the  Court  on  the  principle.  But  Mr. 
Hume  refers  to  another  case,  in  regard  to  which  there  can 
be  no  difference  of  opinion,  in  which  a  person  accused  of 
sending  threatening  letters  was,  without  there  being  any 
precedent  in  point,  sentenced  to  transportation.  '  That 
case  had  occurred  before  in  England,  and  they  had  been 
under  the  necessity,  in  that  country,  of  passing  statutes 
to  repress  the  crime.  The  statutes  were  found,  as  in  the 
present  case,  not  to  apply  to  Scotland.  But  the  Court, 
80  long  ago  as  1737,  seem  to  have  had  no  difficulty  in 
finding  that  the  offence  could  be  reached  by  the  native 
vigour  of  the  common  law,  (case  of  James  Gray,  Hume, 
Vol.  i.  p.  441.)  Various  other  cases  are  to  be  found 
in  the  books,  such  as  the  crimen  plagii  and  others,  all  of 
which  establish  the  same  principle,  namely,  that  every 
act  of  a  criminal  nature  may  be  made  the  subject  of  In- 
dictment. Taking  this,  therefore,  to  be  clear,  in  general, 
and  guarding  myself  against  being  supposed  to  go  quite 
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No.  48.    as  far  in  the  application  of  the  principle,  as  perhaps  some 

Bernard        ^     t        ^^  •■  .  ••« 

Oreenhuff  of  the  Court  may,  and  expressing  my  conviction  at  the 
^^Del  To''  same  time,  that  we  are  quite  unanimous  in  desiring  that 
^^^'  the  power  of  the  Court  should  never  be  stretched  beyond 
Keeping  h^^  propcT  Umits,  I  must  come  to  the  consideration  of 
^HoiuS.  ^^^  present  case,  on  the  assumption,  that  what  I  have 
stated  is  a  principle  of  our  common  law,  if  we  have  a  com- 
mon law  at  all.  In  regard,  then,  to  the  particular  act 
charged  in  this  Indictment,  the  question  comes  to  be,  is 
it  criminal,  as  being  miUum  in  se,  a  thing  that  is  of  evil 
consequence  to  the  public  morals  and  safety,  and  which 
tends  directly  to  the  disturbance  of  the  peace  of  the  com- 
munity ?  And  here  it  is  material  to  observe,  that  the 
common  law  of  England,  though  perhaps  of  greater  force 
than  Baron  Hume  thought  when  he  wrote  his  Introduc- 
tion, has  never  been  supposed  to  be  stronger,  or  more  com- 
prehensive than  the  common  law  of  Scotland.  Yet  we 
find  it  decided  in  the  case  of  Dixons,  that  '*  the  keeping  of 
a  gaming  house  is  an  offence  indictable  at  common  law." 
And  in  the  other  case  referred  to  in  the  Information  for 
the  prosecution,  the  same  doctrine  is  affirmed  by  the  una- 
nimous opinion  of  all  the  Judges.  Now,  how  did  they  get 
that  doctrine  ?  Mr.  Sergeant  Hawkins  could  not,  by  put- 
ting it  into  his  book,  make  that  to  be  within  the  power  of 
the  Court,  which  was  not  so  previously ;  and  it  is  diffi- 
cult to  see  upon  what  his  dictum  could  be  founded,  unless 
upon  the  principle  suggested  by  Mr.  Justice  Best,  **  that 
any  practice  which  has  a  tendency  to  injure  the  pub- 
lic morals,  is  a  common  law  offence.*'  If,  therefore, 
it  can  be  established,  that  the  keeping  a  gaming  house  of 
the  nature  described  in  the  Indictment  is  necessarily, 
and  undoubtedly,  malum  in  se^  it  must  be  an  indictable 
crime.  There  can  be  no  doubt,  that  gaming  to  excess, 
at  games  of  chance,  and  for  money,  is  a  public  evil. 
Such  things  may  indeed  be  done  in  circumstances  which 
the  law  cannot  reach.  But  that  in  itself  it  is  an  evil,  is 
very  clear.  In  the  Information  for  the  pannels,  it  is  ad- 
mitted, *'  that  gambling  is  an  odious  vice,  calculated  to  ex- 


« 
« 
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"  ate  the  worst  passions  of  our'  nature,  bringing  with  it  No.  48. 
''  miserff  and  ruin  to  its  victims,  and  to  ail  connected  with  OMnhuff 
'^thenif  and  frequently  terminating  in  self-destruction.^*  ^^^^!^ 
It  is  also  a  practice  which,  as  Lord  Meadowbank  has  ob*     >^^ 
served,  has  always  been  considered  by  our  law  as  illegal  Keepinira 
in  some  respects,  in  so  far  as  no  action  lies  for  recovery  o^ming 
of  a  game  debt.     But,  because  there  are  many  things 
which  are  known  vices,  and  injurious  to  society,  which  yet 
the  law  cannot  reach,  the  prisoners  argue  the  matter  in 
this  way :  They  say,  that  there  are  many  other  things 
which  are  in  their  own  nature  in  the  highest  degree  ri- 
dotts,  and  which  yet  are  not  indictable,  and  they  give 
various  examples  in  illustration  of  their  argument,  of 
breaches  of  the  laws  of  religion  and  morality,  which  the 
law  has  never  attempted  to  reach.      They  might  have 
mentioned  other  cases,  such  as  acts  of  irregularity  in  the 
intercourse  of  the  sexes,  drunkenness,  and  the  like.      But 
reference  to  matters  of  this  nature  is  no  answer  to  a 
charge  like  that  in  this  Indictment.     These  are  cases,  no 
doubt,  in  which  the  laws  of  God,  and  the  laws  of  moral- 
ity, are  directly  violated.     But  the  question  here  is,  whe- 
ther it  be  not  an  indictable  offence  to  set  up  a  public 
house  for  the  inducement  of  parties  to  commit  the  parti- 
cular immoral  and  mischievous  acts  here  in  question.     If 
a  house  is  set  up  for  the  open  and  avowed  purpose  of  en- 
ticing young  women  to  their  ruin,  can  it  be  doubted  that 
the  parties  so  offending  might  be  prosecuted  criminally  ? 
And  what  is  the  charge  before  us,  but  that  of  opening  and 
keeping  a  common  gaming  house,  for  the  purpose  of  cor- 
rupting the  morals  of  the  community — for  the  purpose  of 
enticing  unwary  persons  to  their  ruin,  by  vicious  and  il- 
legal practices — ^for  the  purpose  of  destroying  the  peace 
of  families**and  for  the  purpose  of  introducing  the  in- 
numerable evils  which  must  follow  from  such  an  esta- 
blishment ?  It  would  be  with  infinite  regret,  that  I  should 
find  that  this  Court  had  not  power  to  repress  so  glaring  an 
evil.    It  may  be,  that  common  gaming  houses  of  this  kind 
have  been  set  up  before  in  this  city ; — although  I  do  not 
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No.  48.  know,  and  it  does  not  appear,  that  this  is  the  fact.  But 
Gmnhuff  ^^at  we  must  proceed  upon  is,  that  the  evil,  if  it  has 
*"^^****^'»  existed  before,  has  been  growing,  and  has  increased,  and* 

1838.     has  assumed  such  an  appearance  that  the  prosecutor  now 

Eee  In  a*^^^^  ^^  ^^^  ^^^^  *®  bring  it  before  the  Court.  I  have 
Gaming  ahready  said,  that  it  has  not  been  without  hesitation,  that 
I  have  come  to  be  of  opinion,  that  we  can  declare  that  to  be 
a  crime  which  is  new  in  practice,  and  which  is  not  men- 
tioned by  any  of  the  Institutional  writers  on  the  crimin- 
al law.  But  for  the  reasons  which  I  have  stated,  I  have 
arrived  at  the  conclusion,  that,  from  the  nature  and  ten- 
dencies of  the  offence  charged,  it  is  one  which  the  com- 
mon law  has  the  power  of  repressing. 

Lord  Mackenzie. — I  too  have  felt  some  doubt  in 
this  case.  I  have,  however,  come  to  be  of  the  same  opi- 
nion as  that  which  has  been  expressed  by  the  rest  of  the 
Court.  I  cannot  discard  the  power  which  is  inherent  in 
our  common  law,  to  punish  every  act  which  is  obviously 
of  a  criminal  nature.  It  is  too  late  for  me  to  entertain 
any  doubts,  that  we  must  sustain  a  jurisdiction  of  this  na- 
ture, as  inherent  in  this  Court.  There  are  no  doubt  limi- 
tations within  which  that  jurisdiction  must  be  exercised. 
We  are  not,  I  think,  bound  to  say,  that  an  act  is  punish- 
able as  a  crime,  merely  because  it  may  be  stated  to  belong 
to  a  class  which  may  be  made  out,  by  refined  process  of 
speculative  reasoning,  to  be  noxious  to  society.  It  is  the 
province  of  the  Legislature  to  prevent  the  commission  of 
acts  of  this  nature,  by  laws  promulgated  beforehand.  In 
order  to  bring  any  act  within  the  jurisdiction  of  this 
Court,  as  a  crime,  I  think  the  act  must  either  in  itself  be 
so  grossly  immoral  and  mischievous  on  the  face  of  it,  that 
no  man  can  fairly  be  ignorant  of  its  nature,  or  it  must 
have  been  settled  by  a  course  of  experience,  and  become 
notorious,  that  such  is  its  nature.  The  case  of  sending 
threatening  letters,  appears  to  me  to  come  within  the  first 
category.  I  think  that  was  one  of  the  cases  in  which  the 
act  committed  was  such,  that  if  it  had  never  occurred  be- 
fore, no  man  could  doubt  the  wickedness  and  mischief,  the 
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moment  it  was  mentioned  to  him.     In  this  case,  I  am  not   No.  48. 
gure  that  the  nature  of  the  offence  is  so  grossly  apparent  at  oreenhuff 
first.    But  if  at  first  sight  there  appears  to  be  any  diffi-  "d^^JJ** 
culty  here,  that  difficulty  has  been  removed  by  experience,     ^^^ 
and  the  general  understanding  which  has  long  prevailed.  Keeping  a 
that  a  gaming-house  is  immoral  and  mischievous  to  the  ^^^ 
public.     I  consider  the  decisions  in  England  as  of  great 
value  on  this  point.     They  find  a  gaming-house  criminal 
at  common  law  as  a  public  nuisance.     I  can  put  no  other 
construction  on  the  term  nuisance,  so  used,  than  this — 
that  such  haunts  were  notoriously  nexious  to  society  in 
England.    Can  we  doubt  that  they  are  equally  so  in  Scot- 
land ?    I  think  we  too  are  bound  to  find  them  criminal 
under  our  common  law,  for  the  same  reason  which  sub- 
stantially guided  the  English  Judges,  namely,  that  the 
offence  charged  in  the  Indictment  is  not  only  a  malum  in 
Bey  but  an  evil  that  now  at  least — whatever  it  may  once 
have  been — ^is,  in  the  language  of  Baron  Hume,  *'  of  a  na- 
"  ture  obviously  criminal.'' 

LfOBD  Medw  YN. — I  cannot  say  that  I  have  experienced 

the  same  difficulty  in  making  up  my  mind  upon  this  case, 

as  has  been  expressed  by  some  of  the  Court.     This  is  an 

Indictment,  not  for  gambling,  but  for  ''  opening  and  keep- 

"*  ing  a  common  gaming-house,  for  the  playing  of  games 

"  of  chance  for  money,  for  the  profit  of  the  keepers,  and 

"  where  games  of  chance  are  commonly  and  publicly 

"  played  for  money."     Whether  this  be  the  first  instance 

of  a  house  of  this  kind  being  established  in  this  place,  I 

cannot  say ;  but  I  believe  that  it  is  the  first  time  that  a 

charge  of  this  nature  has  been  brought  before  the  Court 

by  the  Public  Prosecutor.     If  it  could  be  held,  that  when 

a  new  offence  occurs,  this  Court  has  xfot  power  to  punish 

what  is  acknowledged  to  be  a  crime,  then  this  offence  must 

remain  unrepressed  and  unpunished  ;  and  we  would  only 

have  to  lament,  that  such  offences  could  only  be  checked 

by  the  tardy  operation  of  legislative  enactment,  while  the 

first  transgressors  would  remain  unpunished.     But  the 

reverse  is  the  doctrine  of  our  law ;  so  that  when  any  new 
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No.  48.  offeuce,  which  is  in  itself  a  wrong,  and  is  hurtful  to  the 
Oreenhuff  pcTSons  and  properties  of  others,  arises  from  the  altered 
*  D  ^'*iT'  Planners  or  increasing  corruption  of  the  age,  though  alto- 


I  Dec  m 


1838.     gether  unknown  in  former  times,  it  will  become,  through 
^^JT~  the  force  of  our  common  law,  the  object  of  punishment 
(^ming  This  may  be  shewn  in  a  great  variety  of  instances.    The 
case  of  sending  threatening  letters  has  been  alluded  to, 
as  one  in  which  an  act  evidently  criminal  was,  for  the 
first  time,  and  without  any  precedent  or  legislative  enact- 
ment, made  the  subject  of  prosecution.     But  there  have 
occurred  many  other  cases,  which  appear  to  me  to  illus- 
trate equally  forcibly  the  vigour  of  our  common  law.    I 
may  mention  the  crimes  of  housebreaking  with  intent  to 
steal, — the  vending  of  forged*  notes  to  an  accomplice, — 
the  offence  of  carrying  off  a  delegate, — all  of  which  have 
been  found  indictable  at  common  law.     Nay,  further,  al- 
though the  old  statutes  against  blasphemy  have  been  re- 
pealed, the  common  law  has  been  considered  sufficiently 
vigorous  to  punish  this  offence.     (Alison,  Vol.  i.  p.  643.) 
I  do  not  think  that  after  all  these  cases,  it  can  be  doubted 
that  this  Court  has  an  inherent  power  to  punish  whatever 
is  in  itself  a  crime.     I  agree  in  thinking  that  this  is  a 
power  which  we  should  exercise  with  due  caution,  and 
only  in  cases  where  the  criminal  act  complained  of  partakes 
of  the  character  of  a  public  nuisance,  which  means,  as 
Lord  Mackenzie  very  properly  observed,  what  is  perni- 
cious to  society,  proved  to  be  so  by  invariable  experience, 
wherever  there  has  been  room  for  experience.     Now  that 
the  offence  here  charged  is  of  a  tendency  which  obviously 
brings  it  under  this  description,  that  it  affects  the  public 
welfare,  and  is  a  matter  of  general  concernment,  I  think 
cannot  be  questioned.      The  preamble  of  the  act  1621, 
states,  that  manifold  evils  and  inconveniences  arise  from 
carding  and  dyeing,  to  the  great  prejudice  of  the  lieges;  and 
no  one  can  doubt  that  a  public  gambling-house  is  injurious 
to  society  in  the  highest  degree.     Its  evils  are  well  cha- 
racterised in  the  Information  for  the  pannels.     And  if  we 
look  for  illustration  to  the  law  of  England,  we  have  the 
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satisfaction  of  finding,  that  the  decision  to  which  the  Court  No.  48. 
is  about  to  come,  is  consistent  with  the  principles  which  o^htff 
have  been  adopted  in  that  country.  ""oe^^^i^ 

Lord  Cockburn, — I  am  sorry  to  find  that  I  have  the     ^^^a. 
misfortune  to  differ  from  all  your  Lordships.     Since  I  "^^3^7 
do  so,  there  is  every  probability  that  I  am  wrong.     But  o»«wn« 
as  an  anxious  attention  to  every  thing  that  your  Lordships 
have  stated  has  not  convinced  me,  the  solitude  of  my  po- 
sition only  makes  it  the  more  necessary  that  I  should  ex- 
plain  the  grounds  of  my  opinion. 

The  Indictment  does  not  charge  that  there  was  any 
cheating  in  the  mode  of  conducting  the  games,  or  any  other 
fraudulent  practice  in  the  establishment ;  nor  does  it  aver 
that  it  was  carried  on  to  the  alarm,  disturbance,  or  nui- 
sance of  the  neighbourhood.  It  is  merely  said  that  the 
pannels  kept  a  common  gaming-house,  where  games  of 
chance  were  played  for  money ^  and  for  their  profit  We 
are  bound  to  suppose,  therefore,  that  the  games  were  fair, 
and  fairly  played,  and  that  there  was  no  offence  to  the  vi- 
cinity. If  a  respectable  man  were  to  open  a  room,  where 
badqgammon  or  billiards  could  be  played,  on  paying  six- 
pence to  the  person  who  supplied  the  materials,  then, 
merely  on  these  facts,  this  Indictment  might  be  laid. 

Now,  agreeing  as  I  do,  with  all  of  your  Lordships  as 
to  the  possible  tendency  of  such  places  of  resort,  I  have  not 
been  able  to  bring  them  within  the  operation  of  our  com- 
mon criminal  law,  so  as  to  be  indictable,  without  any  sta- 
tute or  judicial  precedent,  in  this  Court. 

There  was  perhaps  a  time  in  the  history  of  this  coun- 
try, as  there  probably  has  been  in  the  progress  of  all  coun- 
tries, in  which  Courts  were  apt,  or  rather  were  obliged,  to 
proceed  in  the  declaration  of  crimes,  upon  nothing  better 
than  their  own  views  of  expediency.  When  the  proper 
departments  of  the  legislative  and  judicial  powers  are  un- 
settled, and  urgent  evils  require  speedy  remedies,  and 
Courts  have  little  else  to  direct  them  than  instinctive  feel- 
ings of  morality, — this  last  ground  for  the  interference  of 
the  judicial  authority  is  made  reasonable  by  being  neces- 
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Na  48.  saiy.  Courts  are  compelled  to  do  whatever  appears  just 
Grmh^ff  AHd  useful ;  and  this  is  justified  by  being  ascribed  to  the 
^Dea^ia"'^*^  of  nature— the  only  light  that  they  then  have. 

1838.         But  there  is  a  subsequent  period  in  which  this  primi- 
Kee  ID  t}^^^  ^^*®  ^^  things  is  changed.     The  limits  of  Courts  and 
Gaming  q{  Parliament  become  defined ; — experience  has  brought 
out  ofiences ; — Courts  have  not  only  decided  what  shall  be 
held  to  be  criminal,  but  have  established  general  principles 
to  include  new  forms  of  delicts  ; — and  the  public,  in  the 
case  of  any  totally  original  criminal  invention,  is  ade- 
quately protected  by  the  legislature.     After  this.  Courts 
must  proceed  upon  the  precedents  or  the  principles  which 
the  long,  regular,  practice  of  the  law  has  introduced  ;  and 
they  are  attempting  a  task  for  which  they  are  ill  calculated, 
and  were  never  intended,  when  they  are  extracting  new 
offences  out  of  speculations  of  their  own  upon  mere  pub- 
'  lie  expediency. 

No  example  of  the  occasional  effect  of  this  can  be  more 
admonitory,  than  what  is  afforded  by  the  case  which  oc- 
curred here  not  very  long  ago,  when  simple  combinatioa 
by  workmen  to  raise  wages,  was,  for  the  first  time,  made 
the  subject  of  indictment  at  common  law.  No  case  was 
ever  disposed  of  by  any  Court  with  greater  deliberation ; 
and  I  am  not  questioning  the  legality  of  the  result.  But 
the  fact  is,  that  there  being  no  precedent,  or  any  other  di- 
rect and  conclusive  authority,  the  relevancy  of  the  charge 
was  discussed  and  sustained,  solely  on  the  ground  that  the 
act  was  criminal,  because  it  was  dangerous.  There  was 
no  other  idea  or  view  taken  of  the  case  on  the  Bench.  Yet 
in  the  course  of  a  very  few  years  it  was  determined,  as  de- 
liberately, by  Parliament,  that  this  was  not  only  not  dan- 
gerous, but  that  it  might  be  meritorious,  and  was  often  ne- 
cessary ;  and  these  concerts,  instead  of  being  kept  under 
the  ban,  are  now  placed  under  the  positive  protection,  of  the 
law.  These  unseemly  discrepancies  between  the  wisdom 
of  Judges  and  the  wisdom  of  Senators,  will  always  be  oc- 
curring, where  Courts,  instead  of  walking  upon  strictly 
judicial  principles  or  precedents,  forestall  the  remedial  su- 
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perintendence  of  the  legislature,  by  yielding  to  the  temp-  No.  48. 
tation  which  good  minds  must  always  feel,  to  avert  sup-  Oreenhaff 
posed  public  inexpediency,  or  to  punish  clear  moral  delin-  *i^^i9^ 
qaency,  by  peremptory  visitation,  on  their  very  firstappear-    ^^^^ 

^^-  Keeping  m 

In  considering,  therefore,  in  a  correct  legal  age,  whether  ^^^f 
any  given  act  be  an  indictable  offence,  I  am  disposed  to 
look  narrowly  at  what  the  Courts  of  law  have  done,  and 
not  at  what  I  may  think  that  Parliament  ought  to  do. 
Now  how  does  the  fact  stand  in  the  practice  of  the  law  of 
Scotland,  or  in  the  feeling,  as  evinced  by  their  judicial  con- 
duct, of  those  whose  duty  it  has  been  to  enforce  it,  on  the 
subject  of  gaming  ?  Gambling,  and  in  common  gaming- 
houses, is  no  modem  vice.  The  gaming,  in  which  the 
main  iniquity  consists,  is  condemned,  even  in  private  houses, 
by  Scotch  statutes  above  two  centuries  old  ;  and  its  evil 
tendencies  are  not  greater  now  than  they  have  alwajrs 
been.  I  can  acknowledge  no  material  distinction  in  the 
aliped  modem  peculiarities,  that  the  house  is  common, 
and  the  playing  for  the  keeper's  behoof.  I  do  not  admit 
that  either  of  these  is  new.  I  believe  the  reverse.  But, 
at  any  rate,  it  is  the  gaming  that  constitutes  the  vice, 
and  therefm^  the  danger.  If  it  were  not  for  the  gaming, 
the  publicity  of  the  house,  and  the  profit  made  by  its 
keeper,  would  be  immaterial.  Now,  if  the  evil  conse- 
quences of  this  practice  be  so  great  and  so  plain,  as  to  be 
clear  even  to  the  eye  of  the  common  law,  we  should  have 
expected  the  common  law  to  have  been  put  in  force  against 
them,  so  soon  as  the  statutes  became  useless.  So  far  from 
this,  however,  it  is  admitted  that  there  is  not  only  no  judg- 
ment, but  no  CMe.  No  public  prosecutor,  though  it  be 
his  special  duty  to  protect  the  public  morals,  has  ever 
charged  this  as  an  offence.  The  record  of  this  C!ourt  is  an 
enture  blank  on  the  subject.  Nor  is  there  any  mention  of 
such  an  offence  in  any  legal  work.  Not  one  of  our  insti- 
tutional writers,  though  gathering  together  every  crime, 
in  order  that  the  whole  penal  code  might  be  known  to  the 

VOL.  11.  T 
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No.  48.  people  in  all  its  details^  ever  allude  to  it  as  a  common  law 
Greenhuff  offence.     There  is  not  a  trace  of  it  anywhere. 
*De^^i8i*'     In  this  situation,  whatever  may  be  my  wishes^  I  can 
183&    gull  QQ  legal  ground  for  our  banning  now  to  add  it  to 
^~~our  criminal  catalogue. 
^^"9       It  has  been  said»  that  it  is  in  the  power  of  this  Court 
to  declare,  that  is,  to  introduce,  new  crimes  ;  and  that  if 
it  be  in  our  power,  it  is  our  duty  to  do  so  on  fitting  occa- 
sions.    I  dissent  utterly  from  this  doctrine;  and,  if  a 
proper  occasion  for  discussing  it  shall  ever  arise,  I  shall 
endeavour  to  explain  why  I  do  so.      I  may  only  sajr 
at  present,  that  I  am  far  from  holding  that  the  Court  can 
never  deal  with  any  thing  as  a  crime,  unless  there  be  a 
fixed  namen  Juris  for  the  specific  act,  (m*  unless  there  be 
a  direct  precedent     An  old  crime  may  certainly  be  com- 
mitted in  a  new  way ;  and  a  case,  though  never  occurring 
before  in  its  facts,  may  fall  within  the  spirit  of  a  previous 
decision,  or  within  an  established  genertd  principle.  And 
such  is  the  comprehensiveness  of  our  common  law,  that 
it  is  no  easy  matter  for  any  newly  invented  guilt  to  escape 
it.    But  this  is  not  the  meaning  of  the  doctrine,  as  usaal- 
ly  announced,  when  it  is  said  that  this  Court  can  dedare 
new  crimes.     There  is  no  such  declaration,  nor  the  exer- 
cise of  any  extraordinary  power  needed,  in  the  Court's 
merely  determining  that  an  act  that  has  never  presented 
itself  before,  conies  within  the  range  of  a  known  term, 
case,  or  principle.    The  meaning  of  the  doctrine  is  this, 
— that  though  vice  may  invent  a  totally  original  qffimce, 
— never  heard  of  before, — and  for  which  law  has  not  onlf 
no  name,  but  which  is  not  included  within  any  known 
penal  description  or  principle,  but  which  is  in  its  whole 
nature  entirely  new, — still,  if  it  imply  wickedness  and  be 
hurtfid,  the  Court  of  Justiciary,  treating  it  as  an  entireb/ 
unheard  of  things  may^  in  virtue  of  what  is  temed  its 
**  inherent  powers"  introduce  it  as  a  new  crime. 

It  is  Jrom  tins  thai  I  dissent.     I  conceive  the  power 
ascribed  to  us  to  be  inconsistent  with  the  proper  constitu- 
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tHHial  limits  of  any  British  court.     I  an)  aware  of  the    No.  48. 
opinion  of  Mr.  Baron  Hume»  and  of  the  weight  due  to  it;  omnhufF 
but,  upon  such  a  suhfect^  I  care  little  for  the  theory,  or  '"DecM? * 
the  doctrine,  of  any  modern  institutional  writer ;  or  even     ^^^ 
for  occasional  cbiter  dicta  from  the  B^icfa.     I  must  see  Keeping  a 
the  power  recognised  by  Parliament,  or  pmctised  by  the   ^^^ 
Court  so  long  and  so  directly ^  that  the  sanction  of  Parlia- 
ment, and  the  acquiescence  of  the  public  are  implied. 
Now,  I  have  never  heard  it  stated  that  there  is  any  Par- 
liamentary recognition.     On  the  contrary,  almost  every 
statute  declaring  a  new  crime,  (and  of  these  there  are  far 
more,  both  before  and  after  the  Union,  than  is  commonly 
supposed),  is  a  virtual  expression  of  the  principle  that  the 
Supreme  Criminal  Court  bad  no  dormant  power  to  do  so. 
And  except  in  the  single,  and  very  recent,  caBe  of  combi- 
nation,  I  can  discover  no  proceeding  by  the  Court  directly 
rating  on  the  exercise  of  this  power.     There  are  only 
other  two  cases  ever  referred  to,  viz.  that  of  Gray,  in 
1737,  for  sending  a  threatening  letter,  and  that  of  Wright, 
m  1809»  for  child  stealing. 

Now,  in  Gray's  case,  there  could  be  no  occasion  for  the 
exercise  of  this  power,  even  though  it  had  existed.  Because 
the  charge  was  that  of  ^'  attempting  to  extort  money t  &c.' 
"  by  sending  any  letter  and  demanding  money  to  be  left 
*'  or  laid  down  in  a  certain  place,  accompanied  with 
^  threatenings  to  murder  the  person^  or  bum  and  destroy 
"  the  houses,  &c.,  and  other  dreadful  threatenings,  &c.,  if 
**"  such  violent  and  unlawftil  demands  shall  not  be  com- 
"  plied  with."  There  surely  could  never,  at  any  period, 
be  a  doubt  whether  it  was  a  crime  at  common  law,  to  put  a 
person  into  bodily  fear  by  threats,  for  the  purpose  of  extor- 
tion ;  or  that  it  made  any  difference  whether  the  threats 
were  verbal  or  written .  Accordingly,  so  far  as  appears  from 
the  record,  or  from  any  report,  there  was  not  one  word 
said  about  the  Court's  inherent  powers  to  create  this,  or 
any  thing  else,  an  offence.  On  the  contrary,  the  pannel 
admitted  that  it  was  an  offence.  Lord  Karnes,  who  signs 
his  Information,  says, — *^  The  pannel  was  far  from  plead- 
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Berated  "  ^^S  ^^^*  ^^®  ^*^*s  libelled  were  innocent,  and  merited 

Oreenhuff  **  no  ccnsure,  and  he  must  yield  that  an  inchoate  criminal 

Dec  19 '  **  act  is  a  crime, — to  be  punished  arbitrarily  in  propor- 

^^^'     "  tion  to  the  mischief  intended."     The  Informations,  ac- 

Keeping  a  cordingly,  wcTC  Ordered  on  two  questions,  whether  an 

^Hoasf   English  statute  applied  to  Scotland,  and  what  was  the 

proper  punishment;   at  least  they  argue  nothing  else. 

There  was  plainly  no  judicial  legislation  exercised  here. 

As  to  the  case  of  Wright,  it  had  no  connection  with  this 
matter  at  all.  The  relevancy  was  found,  without  any 
objection  being  stated.  This  fact  of  itself  implies  that  it 
had  not  been  felt  that  there  was  any  thing  new  in  the 
case.  But,  on  the  prosecutor's  moving  for  judgment,  a 
debate  arose,  which  was  confined  solely  to  these  two 
points : — 1st,  Whether  the  abstraction  of  a  living  child 
could  be  punished  as  a  the/i,  a  human  being  not  being 
property ;  2d.  Whether  the  punishment  could  be  capital. 
This  supposed  power  of  the  Court  was,  no  doubt,  gene- 
rally alluded  to,  and  assumed,  by  some  of  the  Judges ;  but 
the  question  was  not  raised,  and  could  not  be,  and  was 
not  discussed  or  decided. 

Combination  is  the  only  case.  It  was  at  first  decided 
that  it  was  no  crime.  A  different  view  afterwards  pre- 
vailed,— and  I  have  mentioned  the  result. 

But  I  repeat  that  it  is  really  not  necessary  to  discuss 
this  matter  at  present,  because  this  is  not  the  ground  on 
which  the  relevancy  of  this  charge  is  maintained.  The 
prosecutor's  plea  is,  that  though  the  particular  act  which 
he  charges  be  new,  the  legal  principle  by  which  he  seeks 
to  have  it  punished  is  old.  And,  no  doubt,  if  he  could 
establish  that  the  act  came  within  the  principle  of  one  of 
the  establised  denominations  of  our  common  law,  the  mere 
novelty  of  its  external  form  would  be  immaterial. 

But  what  is  the  principle  on  which  he  rests  ?  Merely 
this,  that,  independently  of  all  fraud  or  disturbance,  a 
gambling-house  is  criminal,  purely  because  it  is  inexpe- 
dient, or  in  other  words  dangerous.  He  sums  up  his  case 
very  distinctly  and  very  fairly  in  these  words,  "  The  In- 
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''  fonnant,  in  conclusion,  would  desire  to  rest  his  case  upon  No.  48. 
"  the  maxim,  that  no  overt  act,  deeply  injurious  to  in-  oreenhuff 
"  dividuals,  and  to  society,  can  be  considered  beyond  the^j^^^J^ 
"  reach  of  punishment  by  the  common  law  of  Scotland.**       i^^- 

Now  this  is  a  principle  to  which  I  find  it  impossible  to  ^^p.^^  ^ 
accede.    No  doubt  danger  is  a  quality  of  all  crimes  ;  the  ^^ming 
law  punishing  nothing  that  is  supposed  to  be  harmless. 
But  it  is  the  province  of  the  legislature  to  declare  what 
shall  be  held  to  be  dangerous  ;  at  least  it  does  not  appear 
to  me,  that  after  the  existing  criminal  code  has  been  fixed 
by  long  judicial  precedent,  this  is  the  province  of  a  court, 
unless  a  power  of  criminal  enactment  be  secured  to  it  pro- 
spectively.    The  prosecutor's  argument  implies  that  such 
a  power  has  been  secured  for  this  Court,  in  the  exercise  of 
which  it  does  not  require  any  thing  else  to  warrant  the  in- 
troduction of  a  new  offence,  though  consisting  of  very  old 
acts,  except  the  ascertainment  of  the  fact  that  these  acts 
are  dangerous,  and  proceed  from  vice.     But  where  is  this 
principle  to  be  found  stated  ?  Certainly  in  no  judgment,  or 
work  of  authority,  or  any  where  except  in  a  few  occasional 
speculative  arguments.  In  the  first  combination  case,  (Tay- 
lor, in  1808),  when  combination  was  found  not  to  be  in- 
dictable,  the  three  Judges  who  were  of  that  opinion  ex- 
pressly admitted  the  public  danger,  but  as  expressly  held, 
that  this  did  not  warrant  the  Court's  interference.    The  op- 
posite principle  indeed  is  inconsistent  with  the  practice  of 
the  Court,  and  with  the  understanding  of  the  country. 
If  every  thing  dangerous,  or  we  shall  say,  dangerous  to 
jmbKc  morals,  be  a  point  of  dittay  in  the  Court  of  Jus- 
ticiary, how  does  it  happen,  since  we  have  always  had  a 
public  prosecutor,  whose  duty  it  has  been  to  see  the  cri- 
minal law  enforced,  that  any  thing  dangerous  to  public 
morals  remains  unpunished.     There  are  innumerable  no- 
torious overt  acts,  with  which  society  is  quite  familiar, 
that  are  deeply  injurious  to  individuals,*  and  to  the  public, 
to  which,  nevertheless,  it  would  be  considered  utterly  ex- 
travagant to  attempt  to  apply  the  penalties  of  the  common 
law.    Many  examples  are  given  in  the  Information  for  the 
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No.  48.  pannels,  and  others  might,  on  a  moment's  recollection^  be 
Greenhuff  stated.      They  are  so  numerous  that  the  selection  of  in- 
*Pg^*^f^  stances  seems  only  to  weaken  the  force  of  the  general  fact. 
1838.     The  prosecutor's  principle  could  not  be  applied  fairly  to 
]^~r~"all  cases,  without  making  the  administration  of  law  capri- 
Gaming  cious  and  ludicrous.     For  it  will  always  be  kept  in  view, 
that  dangerousness  is  to  be  judged  of  hy  the  Court.    It 
must  be  what  the  Judges  may  think  hurtfiil,  that  is  to  be 
dealt  with  judicially  as  criminal.     Now,  how  many  things 
are  there  which  society  tolerates  and  enjoys,  that  are  con- 
demned and  avoided  by  wise  and  good  men,  on  the  ground 
of  their  immorality  ?     Would  it  be  diflScult  to  obtain,  at 
this  moment,  a  Court  composed  of  able,  upright,  and  learn- 
ed lawyers,  in  the  sight  of  every  one  of  whom,  the  race- 
course, the  hunting-field,  and  above  all,  the  theatre,  is  each 
an  abomination,  purely  from  what  they  think  its  audacious 
and  profligate  corruption  of  public  morals?     I  see  no 
ground  for  supposing  that  the  law  ever  meant  to  subject 
the  people  to  so  arbitrary  a  rule,  as  that  their  conduct, 
even  in  doing  what  had  been  done  by  others  with  impu- 
nity for  ages,  was  to  be  deemed  criminal  or  not,  solely  ac- 
cording to  the  varying  and  speculative  views  of  Courts. 

In  the  absence  of  all  Scotch  authority,  reference  has 
been  made  to  the  law  of  England.  It  is  a  dangerous  thing 
to  involve  the  lieges  of  our  land  in  penal  maxims  imports 
ed  from  abroad ;  and  there  is  no  part  of  the  Eiiiglish  sys- 
tem from  which,  on  other  accounts^  I  am  less  desirous 
to  borrow,  than  from  its  criminal  code.  The  moral  policy 
of  the  two  countries  is,  to  a  certain  extent  the  same ;  but 
it  is  quite  clear  that  the  law  of  England  proceeds  in  this 
matter  on  principles  which  we  do  not  acknowledge,  or 
perhaps  understand.  It  punishes  the  keeper  of  a  gaining* 
house,  because  it  punishes  the  committer  of  a  nuisanee ; 
and  it  seems  to  be  only,  or  chiefly  as  nuisances  that  this 
act  is  charged  in  their  Indictments ;  and  this  certainly  is 
no  principle,  and  not  even  in  this  sense  a  terra,  in  the  cri- 
minal law  of  Scotland.  Besides,  so  far  as  I  can  see  from 
the   cases   referred  to,   the  Jraudulent  nature  of  Ae 
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gaming  seems  always  to  have  been  considered  as  essential   No.  48. 
to  the  charge.     No  doubt  it  is  laid  down  by  Mr.  Justice  oreenhuff 
Best,  to  be  "  quite  clear,  that  any  practice  which  has  a  *"p^***j®q'' 
"  TENDENCY  to  injure  the  public  morals,  is  a  common     ^^^a 
"  law  offence  !**     It  may  be  so  in  England,  but  its  being  Keeping  a 
80,  is  only  a  proof  to  me  of  the  difference  between  their  <^»n» 
system  and  ours.      Let  the  Lord  Advocate  act  upon  this 
principle^tr^  for  one  month,  by  prosecuting  every  thing 
that  has  even  a  tendency  to  hurt  morals,  and  the  accuracy 
of  the  definition,  as  applied  to  this  country,  will  be  seen. 

I  am  not  moved,  therefore,  by  the  mere  union  of 
vice  and  of  public  danger,  which  the  keeping  of  a  common- 
gambling-house  implies.  On  the  contrary,  the  pernicious- 
oess  of  this  combination  only  makes  me  rely  with  the 
greater  certainty  on  its  being  put  down  by  Parliament ; 
whose  duties  I  am  not  impatient  to  anticipate.  An  in- 
dividual culprit  may  escape,  but  no  permanent  injury  will 
be  inflicted  on  society  ;  and  the  Court  will  be  saved  from 
being  committed  to  a  principle,  which,  if  once  adopted, 
must  often  meet  us  in  awkward  and  impracticable  shapes. 

The  Court  accordingly  repelled  the  objections  to  the 
relevancy  of  the  Indictment,  and,  on  the  motion  of  the 
Lord  Advocate,  continued  the  diet  against  the  pannel,  and 
the  other  persons  accused,  till  a  future  day.^ 


^  The  diet  was  again  called  against  Bernard  Greenhuff,  on  the  21st 
of  January  1839,  when  the  Public  Prosecutor  consented  to  the  word 
»  hazard"  being  struok  out  of  the  Indictment,  and  the  pannel  having 
pleaded  guilty  as  libelled,  under  this  limitation,  was  sentenced  to  be  im- 
prisoned in  the  Jail  of  Edinburgh,  for  the  period  of  two  calendar  months. 
On  the  same  day,  sentence  of  fugitation  and  forfeiture  of  the  bail  bond 
was  pronounced  against  Charles  Staten,  who  failed  to  appear.  No  fur- 
ther proceedings  took  place  against  the  other  persons  accused. 
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GLASGOW  CIRCUIT. 

mnUr,  1839. 


Jan.  II  Judge* — Lords  Mackenzie  and  Medwyk. 

1839. 

Her  Majesty's  Advocate — Davidson — J.  T,  Gordon. 

AGAINST 

AoNBs  Logo — A.  Wood^  Jun. 

Uttering  Base  Coin. — Statute  2nd  William  IV.,  c  34. — Ques- 
tion,  whether  base  coin,  not  yet  in  a  condition  to  be  uttered,  but  to 
complete  which,  an  additional  process  is  necessary,  can  be  held  to 
fall  under  the  description  in  (he  statute  of  coins  <*  resembling,  or  ap- 
parently intended  to  resemble,  or  pass  for"  current  coin* 

No.  49.  Agnes  Logo  or  Brogan  was  charged  with  Contraven- 

Agnes  ^ 

Logg-     tion  of  the  Act  2nd  William  IV.,  c.  34,  entitled  "  an  Act 
"  for  consolidating  and  amending  the  laws  against  offences 
Base  Coin.  **  relative  to  the  Coin/*  by  which  it  is  enacted,  ^  8, 

<<  That  if  any  person  shall  have  in  his  custody  or  possession,  three 
"  or  more  pieces  of  false  or  counterfeit  coin,  resembling,  or  apparently 
*<  intended  to  resemble  or  pass  for,  any  of  the  King's  current  gold  or 
<<  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  with  in- 
"  tent  to  utter  or  put  off  the  same,  every  such  offender  shall*,  in  England 
*<  and  Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland,  of  a  crime 
"  and  offence ;  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis* 
«  cretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceediog 
«<  three  years :  In  so  far  as,  on  the  20th  of  October  1838,  in  or  near 
the  shop  situated  in  or  near  Stockwell  street,  Glasgow,  occupied  by 
Thomas  Wilson,  baker,  the  said  Agnes  Logg  or  Brogan  had  in  her  cas- 
tody  or  possession,  27  or  thereby  pieces  of  fake  or  counterfeit  coin,  each 
resembling,  or  apparently  intended  to  resemble  or  pass  for  a  sbilling-piece 
of  the  Queen's  current  silver  coin  ;  as  also,  27  or  thereby  pieces  of  filse 
or  counterfeit  coin,  each  resembling,  or  apparently  intended  to  resemble 
or  pass  for  a  sixpence  of  the  Queen's  current  silver  coin,  she  knowing 
the  said  coins  to  be  false  or  counterfeit,  and  with  intent  to  utter  or  pot 
off  the  same. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led,  from 
which  it  appeared  that  a  great  proportion  of  the  coin 
found  in  her  possession,  was  not  in  such  a  state  as  woiiM 
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induce  any  one  to  take  it  as  genuine^  considerable  portions  No  49. 
of  metal  being  attached  to  every  piece,  which  would  re-  i^ 
quire  to  be  removed  before  the  coins  could  pass.  ^^a\ 

The  Advocate-Depute,  for  the  prosecution,  argued, —    *®^- 
(1.)  The  words  **  apparently  ifUended  to  resemble^  or  pass  uttering 
for  any  of  the  King's  current  gold  or  silver  coin,'*  are  in-^"*  ^"*- 
troduced  into  the  statute,  specially  to  cover  a  case  of  this 
nature.     (2.)  The  third  section  of  the  Act,^  under  which 
the  crime  of  making  counterfeit  coin  is  complete,  although 
the  counterfeit  is  not  perfect,  nor  the  process  of  counter- 
feiting finished,  must  be  held  to  explain  the  sense  in 
which  the  words  **  intended  to  resemble"  should  be  read 
throughout  the  statute.     (3.)  Besides,  six  at  least,  of  the 
coins  found  in  the  pannel's  possession,  have  been  proved 
to  be  in  such  a  state  that  they  might  be  uttered,  and  would 
pass. 

A.  Wood,  for  the  pannel,  answered, — that  since  the 
coins  found  in  the  possession  of  the  pannel  were  not  finished, 
but  still  required  some  process  to  complete  the  counter- 
feit, and  render  them  in  appearance  such  as  might  be  taken 
by  any  one  as  genuine  money,  the  pannel  could  not  be  con- 
victed of  the  statutory  ofience. 

The  Court  held,  that  in  the  state  of  the  evidence,  the 
third  answer  to  the  argument  maintained  for  the  pannel 
was  quite  conclusive,  and  that  it  was  therefore  unneces- 
sary to  decide  the  other  points. 

The  Jury  found  the  pannel  guilty  of  having  three  or 
more  pieces  of  counterfeit  coin  in  her  possession  as  libelled. 

In  respect  of  which  verdict  of  Assize,  she  was  sen- 
tenced to  be  imprisoned  in  the  Bridewell  of  Glasgow,  for 
the  period  of  eighteen  calendar  months. 

^  This  section,  after  enacting  the  punishment  to  be  awarded  against 
any  person  who  <*  shall  falsely  make,  or  counterfeit  any  coin  resembling, 
"  or  apparently  intended  to  resemble,  or  pass  for  any  of  the  King's  cur- 
**  rent  gold  or  silver  coin,"  provides,  that  "  every  such  offence  shall  be 
"  deemed  to  be  complete,  although  the  coin  so  made  or  counterfeited, 
"  thaH  not  he  in  a  fit  state  to  be  uttered,  or  the  counteffeiting  thereof 
"  tMk  not  be  finished  or  perfected:* 
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HIGH  COURT. 


Presenty 

Jan.  23 

1639.  LoHDS  Meadowbank,  Mackenzib,  Moncreiff,  Medwyw, 

COCKBUBX. 

Heb  Majesty's  Advocate — Sol,"  Gen.  Butkerfurd — Handynde. 

AGAINST 

John  Barr. — Cravjurd. 

Taking  a  False  Oath. — Statute  2d  and  8d  William  IV.,  c.  65. 
— The  taking,  fidsely,  the  oath  prescribed  by  tbe  Reform  act, 
(Schedule  I.),  held  not  to  be  perjury, — but  found,  nevertheless,  to 
be  an  indictable  offence  at  common  law. 

No.  60.   John  Barr  was  indicted  to  stand  his  trial  at  the  Gla^ 

"^^'gow  Circuit  in  January  1838,  for  the  crime  of  "  wickedly, 

Taking  a  "  wilfully, and  kuowingly  Swcariugor  Making,  Falself  aod 

"  *  * "  Fraudulently,  an  Oath  or  a  Declaration,  by  Act  of  Palia- 

**  ment  ordained  to  be  taken  or  made  on  due  requisition, 

**  as  the  condition  of  exercising  the  right  of  voting  in  the 

**  election  of  a  member  to  serve  in  the  Commons  House 

"  of  Parliament :" 

In  so  FAB  AS,  by  an  Act  passed  in  the  second  and  third  year  of  tbe 
reign  of  his  late  Majesty  King  William  the  Fourth,  chapter  65,  enti- 
tuled  **  an  Act  to  amend  the  representation  of  the  people  in  Scotlaod :' 
it  is  enacted  by  section  26th,  *<  That  in  all  elections  after  the  end  of 
"  this  present  Parliament,  every  qualified  person  whose  name  shall  ap- 
*^  pear  in  the  last  corrected  register,  and  none  other,  shall  be  entitled  to 
<*  vote ;  and  it  shall  not  be  competent  to  enquire  on  that  occasioa  into 
«  any  other  focts,  except  those  of  the  party  tendering  the  vote  beiog 
<<  truly  the  individual  mentioned  in  the  said  register,  of  his  being  still 
*<  possessed  of  the  qualification  there  recorded,  on  his  own  account,  and 
"  not  in  trust  for,  or  at  the  pleasure  of,  any  other  person,  and  of  bis  not 
*<  having  previously  voted  at  that  election :  Provided  always,  that  the 
<'  enquiry  into  these  facts,  shall,  on  this  occasion,  be  confined  to  the 
"  putting  to  the  person  so  tendering  his  vote,  if  the^Sheriff  shall  be  re- 
«  quired  so  to  do  on  behalf  of  any  candidate,  an  oath,  or,  if  be  be  a 
<*  Quaker  or  Moravian,  a  solemn  affirmation,  in  the  form  of  tbe  Schedule 
'<  (I.)  to  this  Act  annexed  ;  and  it  shall  not  be  competent  at  any  such 
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<*  poll  or  election,  to  pot  to  any  registered  voter,  any  other  oath  or  af-    ^^'  ^• 
uinnation  whatsoever,  except  only  an  oath  or  affirmatioD  against  brib-    ji^q,  23  ' 
^  ery,  which,  if  required  on  the  part  of  any  candidate,  shall  then  be  pat     1890- 
"by  the  Sheriff  in  the  form  of  Schedule  (K.)  to  this  Act  annexed : 
"  Provided  always,  that  any  person  who  has  claimed  to  be  registered,  p^g^o^v 
*^  but  whose  claim  has  been  rejected  by  the  Sheriff  or  Court  of  Review, 
«  may,  notwithstanding,  tender  his  vote  at  any  election,  where  such 
**  register  is  in  force ;  and  the  Sheriff^  or  his  Sutistitute,  shall  enter  any 
"  vote  so  tendered,  with  the  name  of  the  person  for  whom  it  is  given, 
**  distinguishing  the  same  from  the  votes  given  by  persons  on  the  regis- 
'*  ter ;  so  that  it  may  be  in  the  power  of  any  election  committee  to  give 
"  effect  to  suefa  vote  in  deciding  upon  the  validity  of  any  disputed  elec- 
*'  tion ;  bdt  no  scrutiny  shall  be  allowed  by,  or  before  any  returning 
"  officer,  with  regard  to  any  votes  given  or  tendered  at  any  such  eleo- 
^^tioa," — which  Schedule  (I.),  referred  to  as  being  annexed  to  said 
Act,  is  in  the  following  terms  :-^^  I,  A.  B.  do  solemnly  swear  [or  af* 
^  firm]  That  I  am  the  individual  described  in  the  register  for 
**  as  A.  B.  of  [^here  insert  description  in  the 

'*  mme  words  as  contained  in  the  register]  that  I  am  still  the  proprietor 
**  \or  ticoupantj  of  the  property  for  which  I  am  so  registered,  and  hold 
**  the  same  for  my  own  benefit,  and  not  in  trust  for,  or  at  the  pleasure 
**of  any  other  person ;  and  that  I  have  not  already  voted  at  this  eleo- 
*^  tion  :*'  And  the  said  John  Barr  having  been,  on  or  about  the  eight 
day  of  September  1885,  duly  registered  in  terms  of  said  act,  as  a  qoa- 
Hiied  voter  for  the  city  or  town  of  Glasgow,  as  tenant  of  a  house  and 
shop.  No.  16.  Campbell  street,  in  the  said  city  or  town,  in  terms  of  a 
claim  signed  by  him,  bearing  to  have  been  subscribed  by  him,  at  Glas- 
gow, 20th  of  July  1835 ;  and  a  writ  for  the  election  of  a  member  to 
serve  in  Parliament  for  the  city  of  Glasgow,  having  been  duly  pro- 
claimed by  the  Sheriff  of  Lanarkshire,  on  or  about  the  25th  day  of 
May  lSd7 ;  and  a  poll  having  been  demanded,  and  the  said  Sheriff  hav- 
iog,  in  terms  of  said  act,  and  of  another  act  passed  in  the  iifUi  and  sixth 
years  of  the  reign  of  his  late  Majesty,  chapter  78,  named  and  appointed 
the  26th  day  of  May  1837,  to  be  the  day  of  polling,  at  places  previously 
appointed,  in  terms  of  said  acts,  or  one  or  other  of  them :  And  the  said 
John  Barr  having,  on  the  said  26th  day  of  May  1837,  &c.,  and  within 
Saint  John's  Church  Session  house,  in  the  said  city  or  town,  being  one 
of  the  pollingrplaces  duly  appointed,  in  terms  of  said  acts,  or  one  or 
other  of  them,  tendered  his  vote  at  said  election  as  a  qualified  voter,  in 
terms  of  the  registration  above  libelled ;  and  Robert  Reid,  writer  in 
Glasgow,  &c.,  then  acting  as  polling-sheriff  at  said  polling- place,  by 
▼irtoeof  a  nomination  or  appointment  made  by  the  said  Sheriff  of  Lan- 
arkshire, in  his  favour,  in  terms  of  said  act,  having  been  required  by 
James  Morrison,  writer  in  Glasgow,  &c.,  one  of  the  agents  and  manda- 
tories, or  otherwise  acting  in  behalf  of  Robert  Monteith,  Esquire, 
younger  of  Carstairs,  one  of  the  candidates  at  said  election,  to  put  to 
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No.  50.    the  said  John  Barr  the  oath  or  declaration,  in  the  form  of  the  said  sche- 

Jed.  23*^'  ^"^^  (^*)t  annexed  to  the  foresaid  act,  as  above  libelled,  the  said  Robert 

1839.     Reid  thereupon  administ^ed  to  him,  the  said  John  Barr,  in  usual 

and  accustomed  form,  the  said  oath  or  declaration :   And  the  said  John 


^Jw  oLth  ^^^f  taking  or  making  the  said  oath  or  declaration,  did  then  and  there, 
*  in  presence  of  the  said  Robert  Reid,  wickedly,  wilfully,  knowingly, 
felsely,  and  fraudulently  swear  an  oath,  or  make  a  declaration,  in  the 
following  terms,  or  terms  of  the  same  meaning,  import,  or  effisct : — **  I 
"  John  Barr,  do  solemnly  swear  that  I  am  the  individual  described  in 
<<  the  register  for  the  city  or  town  of  Glasgow,  as  John  Barr,  dyer,  ten* 
**  ant,  house  and  shop,  IG*  Campbell  street,  Glasgow, — ^that  I  am  still 
**  the  occupant  of  the  property  for  which  I  am  so  registered,  and  hold 
'*  the  same  for  my  own  benefit,  and  not  in  trust  for,  or  at  the  pleasure 
'<  of,  any  other  person,  and  that  I  have  not  already  voted  at  this  elec- 
"  tiou :"  Whereas,  the  said  oath  or  declaration  was  false,  and  was 
known  by  him  at  the  time  of  swearing  or  making  the  same  to  be  false, 
inasmuch  as  the  truth  is,  and  it  will  be  proved,  and  he  then  well  knew 
that  he  was  not  then  the  occupant  of  the  said  house  and  shop,  16. 
Campbell  street ;  but  that  previous  to  or  about  the  term  of  Martinmas 
1836,  he  had  quitted  and  removed  from  the  said  house  and  shop,  and 
bad  sub-let  the  same  to  William  Leggat,  carter  in  Gallowgate  street 
aforesaid ;  and  the  said  house  and  shop  were  occupied  under  the  said 
William  Leggat,  or  under  and  with  consent  of  Archibald  Sinclair,  smith 
and  farrier  in  Glasgow,  the  landlord  thereof,  by  Robert  Wallace,  carter, 
and  Charles  Watt,  founder,  or  one  or  other  of  them,  at  the  time  of  his 
emitting  the  said  oath,  or  making  the  said  declaration :  And  having 
sworn  the  above  oath,  or  made  the  above  declaration,  he,  thereafter,  in 
respect  of  it,  became  entitled,  and  would  not  otherwise  have  been  en- 
titled, to  have  his  vote  so  tendered  by  him,  taken  by  the  said  polling- 
sheriff,  and  recorded  by  said  polling-clerk,  which  was  done  by  them 
respectively ;  and  he  thus  voted  at  said  election,  in  defraud  of  the  rights 
of  the  electors  or  voters  for  the  said  city  or  town,  and  more  especially 
of  said  Robert  Monteith,  Esquire,  as  candidate  aforesaid,  and  of  the 
voters  of  the  said  city  or  town  who  voted  or  polled  for  the  said  Robert 
Monteith  :^ 

Craufurd,  for  the  pannel, — shaving  objected  to  the 


1  For  a  charge  similar  to  the  present,  brought  against  a  pannel  under 
the  nomen  Juris  of  Perjury,  see  the  case  of  Nathan  M<Lachlan,  July  17 
1837.  (Swinton,  Vol.  I.  p.  528.)  Informations  were  ordered  on  the 
relevancy  of  the  Indictment,  in  that  case.  But  the  Public  Prosecutor 
allowed  the  charge  to  drop,  having  satisfied  himself  that  the  omission 
in  the  oath  of  an  appeal  to  the  Deity,  was  an  insuperable  objection  to 
sustaining  a  charge  of  perjury. 
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relevancy  of  the  Indictment,  Lords  Medwyn  and  Cockbum   No.  6o. 
certified  the  case  to  the  Hiffh  Court  Jan.  2S 

1830 

On  the  12th  of  March  1888,  Informations  were  ordered '_ 

on  the  relevancy  of  the  Indictment.  Taking  a 

In  the  Information  for  the  prosecution  it  was  argued,^—  ^^  ^ 
The  two  points  which  appear  to  present  themselves  for 
discussion  in  this  case,  are  (1.)  Do  the  facts  stated  in  the 
minor  proposition  amount  to  a  point  of  dittay  ?  And  (2.) 
Is  the  charge  in  the  major  proposition  the  proper  mode  of 
libelling  the  offence  ? 

(1.)  In  considering  the  first  point,  and  judging  of  the 
nature  and  character  of  the  crime  imputed  to  the  pannel, 
it  is  necessary  to  bear  in  mind  the  general  provisions  of 
the  act  of  the  last  king  to  amend  the  representation  of 
the  people  in  Scotland.  This  statute,  following  up  in 
that  respect  our  own  peculiar  practice  of  having  a  roll  of 
freeholders,  provided  that  a  register  should  be  made  up 
of  the  voters  for  the  respective  counties  and  burghs.  The 
form  in  which  the  register  is  to  be  kept  is  set  forth  in 
Schedule  6  of  the  act.  Of  this  schedule,  it  is  sufficient  to 
remark,  that  it  is  so  framed  as  distinctly  to  identify  the 
individual  voter,  and  the  property  in  respect  of  which  he 
is  placed  on  the  register.  It  is  needless  to  mention  what 
entitles  a  person  to  have  his  name  put  upon  the  register, 
or  the  scrutiny  which  his  claim  must  undergo  before 
registration,  further  than  to  remark,  that  though  the  voter 
may  possess  the  property,  in  virtue  of  which  he  is  enrolled 
as  an  elector,  at  the  time  of  registration,  his  right  to  it 
may  have  ceased  before  an  election  takes  place.  But  as 
the  name  of  the  voter  being  on  the  raster,  is  declared 
by  the  act  to  be  sufficient  to  enable  him  to  give  his  vote, 
and  no  inquiry  is  permitted  at  the  time  of  election, 
whether  the  voter  be  still  qualified  or  not, — the  Legisla- 
ture has  provided  a  check,  analogous  to  the  old  oath  of 
trust  and  possession,  by  which  a  candidate  is  allowed  to 
put  to  an  elector  tendering  his  vote,  an  oath  in  the  form 
set  fosih  in  Schedule  I,  upon  the  points,  inter  aUoj  of  his 
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No.  50.  being  still  in  possession  of  the  property  for  which  he  is 

Jan.  23  registered,  and  that  he  holds  the  same  for  his  own  benefit 
Upon  taking  that  oath»  if  tendered  to  him,  the  person  so 

Taking  a  registered  is  entitled  to  vote,  and  not  otherwise. 

a  •«  oa  .  ;^Q^^  ^jjg  question  is,  whether  the  falsely  taking  that 
oath  is  not  a  point  of  dittay  ?  Of  the  crime  committed  in 
falsely  taking  the  old  trust  oath  of  the  7  Gteo.  11.  cap.  16, 
there  never  could  be  any  doubt  that  it  amounted  to  per- 
jury. For,  in  the^r*^  place,  it  bore  to  be  taken  "  in  the 
presence  of  God  ;*'  and,  in  the  next  place,  the  statute  pro- 
vided, that  if  falsely  sworn,  the  party  convicted  thereof 
should  incur  the  pains  of  perjury.  But  the  act  of  the 
late  King,  prescribing  a  new  form  of  oath,  suited  to  the 
altered  parliamentary  franchise,  does  not  require  that  the 
party  swear  "  in  the  presence  of  God ;"  and  there  is  no 
provision  which  might  supply  that  defect,  by  declaring 
that  a  party  falsely  swearing  the  new  oath  shall  incur  the 
pains  of  perjury.  That  crime,  then,  being  out  of  the 
question,  the  point  for  the  Court  to  consider  is,  whether, 
independent  of  the  form  of  the  oath,  and  the  want  of  any 
specific  provision  as  to  the  pains  of  law  which  shall  be  in- 
curred by  taking  it  falsely,  the  common  law  will  not 
reach,  and  punish  the  individual,  who  wrongfully  exercises 
the  elective  franchise,  by  means  of  falsely  swearing  in 
terms  of  the  present  oath. 

On  referring  to  the  oath,  it  will  be  observed  that  it  em- 
braces four  separate  points :  1.  That  the  person  taking  it 
is  the  individual  described  in  the  register  :  2.  That  he  is 
still  the  proprietor  [or  occupant]  of  the  property  for  which 
he  is  so  registered  :  3.  That  he  holds  the  same  for  his  own 
benefit,  and  not  in  trust  for,  or  at  the  pleasure  of,  another ; 
and,  4.  That  he  has  not  already  voted  at  the  same  election. 
In  the  present  libel  against  the  pannel,  the  charge 
against  him  is,  that  he  took  this  oath,  although  be  knew 
that,  at  the  time,  he  had  ceased  to  be  occupant  of  the 
property  for  which  he  had  been  registered,  and  by  so 
swearing  contrary  to  the  feet,  he  became  entitled  to  have 
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vote  received,  and  did  actually  vote  at  the  last  elec-   No.  bo. 

John  Barr, 
tion.  Jan.  23 

Now,  in  determining  whether  this  proceeding  of  the     ^^^' 
paanel  did  not  involve  him  in  a  crime  at  common  law,  it  Taking  a 
is  necessary  to  observe  what  it  included.     In  the  first  ^"^•®^**^* 
place,  he  falsely  assumed  to  himself  an  important  con- 
stitutional privilege,  which  the  wisdom  of  Parliament  ex- 
pressly excluded  him  from,  and  declared  should  not  be 
exercised  by  persons  in  his  situation.     He  fraudulently 
intruded  himself  into  the  electoral  body,  and  participated 
in  the  franchise  which  belonged  to  others  who  were  solely 
entitled  to  exercise  it.     He  wilfully  acted  in  defiance  of 
the  express  provisions  of  the  statute  law  of  the  land,  thus 
contemning  the  authority  of  Parliament.     This  of  itself 
would  have  been  sufficient  to  expose  him  to  proseaition,  aa 
for  a  wilful  violation  of  the  law.     It  will  scarcely  be  said 
that  positive  infractions  of  an  act  of  Parliament,  though 
no  specific  punishment  for  the  violation  be  provided  in  the 
act,  are  not  delinquencies  in  themselves,  and  may  not  be 
prosecuted  for  the  public  interest,  and  repressed  by  such 
arbitrary  pains,  at  the  discretion  of  the  judge,  as  shall 
appear  suitable  to  the  gravity  of  the  ofience.    And  if  it 
be  a  delict,  wilfully  to  break  through  the  provisions  of  a 
public  statute,  certainly  it  is  one  of  the  most  aggravated 
kind,  when  it  is  a  statute  settling  the  constitutional  rights 
of  the  people — ^thus  interfering  with  their  electoral  rights, 
and  aflfeeting  the  purity  of  the  elective  franchise,  and 
thereby  Uie  constitution  of  the  representative  branch  of 
the  l^slature. 

In  the  second  place,  the  proceeding  of  the  pannel 
amounts  to  a  fraudulent  and  dishonest  act.  It  is  a 
wicked  and  felonious  appropriation  to  himself  of  a  share 
in  the  electoral  franchise,  which  the  law  has  expressly 
confined  at  each  election  to  a  limited  body.  It  is  a  frau- 
dulent abstraction  from  the  value  and  importance  of  the 
franchise  possessed  by  that  body,  through  an  imwarrant- 
able  and  illegal  participation  by  him  in  its  rights.  It 
might  be  the  means  of  determining  the  result  of  an  elec- 
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No.  50.  tion,  and  the  return  of  a  candidate  who  is  not  the  choice 
Jan.  23  '^f  a  majority  of  those  electors  really  possessed  of  the  fran- 
^^^'    chise,  but  of  a  minority  only,  assisted  by  the  fictitious 
Taking  a  ^otes  of  Unqualified  persons. 

False  Oath,  j^  |.jje  third  place,  and  this  is  the  gravamen  of  the  pre- 
sent  charge,  the  wickedness  of  the  act  is  exemplified  in  the 
franchise  being  assumed,  and  the  vote  given,  by  setting  at 
naught  the  check  imposed  to  the  violation  of  the  statute, 
in  an  appeal  to  the  conscience  of  the  people,  through  the 
solemnity  of  an  oath  publicly  sworn,  and  deliberately  taken. 
Although  this  oath  be  not  expressed  in  the  broadest  form, 
nor  contain  any  imprecation  on  the  taker  of  it,  nor  verbal 
appeal  to  the  Deity,  yet,  bearing  as  it  does  the  words, 
*'  I  do  solemnly  swear,''  and  administered  by  a  person  in 
virtue  of  his  office,  whether  judicial  or  ministerial,  it  must, 
it  is  thought,  be  considered  to  be  the  highest  description 
of  falsehood,  short  of  perjury,  known  to  the  law.  And 
were  it  not  punishable  it  would  be  pesmmi  exemfiii. 

Without  giving  any  precise  definition  of  what  consti- 
tutes a  crime.  Baron  Hume  observes,  (Vol.  i.  p.  21,)  that, 
in  exacting  atonement,  the  law  always  supposes  that 
the  delinquent  has  infringed  in  some  respect  those  du- 
ties which  he  owes  to  the  community :  he  has  set  a  dan- 
gerous example  of  violence,  dishonesty^  falsehood^  inde- 
cency, irreligion  ;  or  he  has  trespassed  with  respect  to 
some  of  those  other  articles  of  wholesome  discipline  or 
<(  ^se  economy,  which  €(ffect  the  puhUc  welfare^  and  are 
*'  matters  of  general  concernment^*    That  the  act  of  the 
pannel  falls  within  this  description  of  the  nature  of  a 
crime,  seems  too  clear,  after  what  has  been  stated,  to  ad- 
mit of  discussion. 

In  the  absence  of  precedent  in  the  Coui^ts  of  Scotland, 
reference  may  be  made  to  the  law  of  England. 

It  would  rather  appear  that,  according  to  that  law, 
every  open  violation  of  the  prohibitions  of  a  statute  is  in- 
dictable as  a  misdemeanour.  (1.  Hawkins,  P.  C.  cap.  2S.) 
And,  in  treating  of  indictable  offences,  Mr.  Russell  says, 
(Vol.  i.  p.  44,)  '*  It  seems  to  be  an  established  principle 
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"  that  whatever  openly  outrages  decency,  and  is  injurious   So.  50. 
'*  to  public  morals,  is  a  misdemeanour  at  common  law.  ''*3^"„^'* 
**  Also,  it  seems  to  be  a  good  general  ground,  that  where-    i^^- 
"  ever  a  statute  prohibits  a  matter  (^public  grievance  td  Takiuffa 
"tie  liberties  and  security  qf  a  stdgect^  or  commands  aF«i«eO»th. 
"  matter  of  public  convenience,  as  the  repairing  the  com->> 
"  mon  streets  of  a  town,  an  qffender  against  such  statute  is 
^'  punishable^  not  only  at  the  suit  of  the  party  aggrieved, 
''  but  also  by  way  qf  indictment  for  his  contempt  of  the 
**  statute^  imless  such  method  of  proceeding  do  manifestly 
"  appear  to  be  excluded  by  it."     It  is  to  be  observed,  that 
though  the  illustration  introduced  by  the  author  is  not  at 
all  in  point  in  the  present  question,  yet  the  principle  upon 
which  the  act  is  said  to  be  indictable,  as  a  misdemeanour, 
is  the  contempt  of  the  statute. 

In  regard  to  perjury,  the  law  of  England  seems  to 
stand  on  very  much  the  same  footing  with  our  own. 
Thus,  at  common  law,  and  independent  of  statute,  an 
indictment  will  not  lie  for  perjury,  except  where  the  oath 
is  emitted  in  a  judicial  proceeding,  and  before  a  compe«^ 
tent  Court.  (2.  Russell,  p.  518.)  But  though  not  amount- 
ing to  perjury,  false  oaths  are  indictable  as  misdemea- 
nours. It  was  observed  by  Lord  Eldon,  in  reference  to 
an  affidavit  which  had  been  falsely  sworn,  that  though 
under  the  circumstances,  it  *^  might  not  be  the  subject  of 
"an  indictment  as  perjury,  yet  it  would  constitute  a 
^  species  of  misdemeanour,  and  be  punishable  as  such.*' 
(2.  Rose's  Bankruptcy  Cases,  p.  S58.)  And,  accordingly, 
Mr.  Russell  (Vol.  ii.  p.  522),  states  in  general  terms,  *'  In 
"  some  cases  where  a  false  oath  has  been  taken,  the  party 
^  may  be  prosecuted  by  indictment  at  common  law,  though 
**  the  offence  may  not  amount  to  perjury." 

Again,  Lord  Tenterden,  in  trying  a  case  for  perjury, 
(Rex  t.  Mudie,  Nov.  26,  1831 ;  Moody  and  Robinson, 
Nisi  Prius  Cases,  p.  131,)  observed,  "  The  legal  offence 
**  of  perjury  can  only  be  committed  in  certain  cases  of 
*'  oaths  taken  under  the  common  law^  or  in  oaths  taken 
''  under  particular  statutes,  in  which  the  offence  is  pro- 

VOL.  II.  u 
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No.  60.   "  vided  for.     It  by  no  means  necessarily  follows,  that 

John  Rnrr 

Jan.  23  '"  perjury  must  be  committed  in  a  false  oath  taken  under 

1839.     c<  ^  particular  statute.     Though  a  high  misdemeanour,  it 

Taking  a  "  would  uot  be  pcrjury,  unless  so  made  by  the  statute  re- 

raiieOath.«  q^^iping  the  oath  ;  and  there  are  many  cases  of  statutes 

**  requiring  oaths,  and  not  creating  the  offence." 

A  case  has  recently  been  tried  in  England,  which  seems 
to  have  a  pointed  application  to  the  circumstances  of  the 
present  Indictment.  Candidates  for  a  seat  in  Parliament 
are  required  in  that  country  to  possess  a  certain  estate, 
and  they  are  obliged,  when  they  appear  as  candidates, 
to  swear  to  their  qualification  and  its  value,  upon  due  re- 
quisition made  by  an  opposing  candidate,  or  persons  hav- 
ing right  to  vote  at  that  election.  This  was  introduced 
by  the  statute  9  Anne,  cap.  5,  which  prescribes  the  form 
of  the  oath  to  be  taken,  and  provides  that  it  shall  be  ad- 
ministered by  the  sheriff,  mayor,  or  other  officer  who 
takes  the  poll,  or  makes  the  return,  or  shall  be  taken  be- 
fore a  magistrate.  The  act,  however,  contains  nothing  as 
to  the  punishment  to  follow,  in  case  the  oath  shaU  be 
falsely  taken  by  any  candidate.  With  reference  to  the 
present  case  it  is  important  to  remark,  that  the  form  of 
the  oath,  prescribed  by  that  statute,  does  not  contain  any 
declaration,  that  it  is  taken  '*  in  the  presence  of  God,"  or 
conclude  with  the  words,  "  So  help  me  God."  It  com- 
mences, "  I,  A.  B.  do  swear  that  I  truly  and  bona  fide 
^^  have  such  an  estate,"  &c.  But,  notwithstanding,  it  is 
called  an  oath  throughout  the  act ;  and  it  does  not  appear 
to  be  questioned,  that  such  word  is  correctly  used  in  de- 
scribing it. 

In  1835,  Sir  John  Edmund  de  Beauvoir,  who  stood  can- 
didate for  the  burgh  of  Windsor  in  that  year,  was  tried 
on  an  indictment  for  taking  the  oath  falsely,  before  the 
Police  magistrates  at  Hatton  Garden.  (June  30,  1835. 
Carrington  and  Payne  s  Nisi  Prius  Reports,  Vol.  vii. 
p.  17.)  In  summing  up  to  the  Jury,  Lord  Denman  ob- 
served, in  regard  to  the  offence  charged,  "  This  is  an  in- 
'*  dictment  charging  the  defendant  with  having  taken  a 
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^^fike  oath.    It  is  not,  properly  speaking,  perjury,  be-  no.  m. 
"  cause  the  same  consequences  do  not  attach.     But  it  is  a  ^^jj^j^^^s' 
**  nnsdemeanour  in  falsely  taking  an  oaih^  which  a  party    ^^^' 
*•  is  required  by  act  of  Parliament  to  take  before  a  magis-  j^^i^^^  . 
"  trate.     You  must  be  convinced  that  the  statement  wa8^*'"«^*»^' 
"  false,  and  that  at  the  time  he  made  it,  he  knew  it  to  be 
"  so,"  &c.     The  Jury  found  the  accused  not  guilty,  de- 
claring that  they  did  not  believe  that  he  knew  the  ^pro- 
perty he  swore  to,  to  be  under  the  value. 

It  seems  settled  then  in  the  law  and  practice  of  Eng- 
land, that  the  taking  of  a  false  oath  under  a  statute  not 
declaring  it  perjury,  is  yet  a  misdemeanour  or  offence  in- 
dictable at  common  law ;  and,  so  far  as  any  argument  can 
be  drawn  from  the  common  law  of  England,  and  the 
practice  of  its  criminal  courts,  all  that  weight  of  authority 
is  in  favour  of  the  present  Indictment,  both  as  to  its  mat* 
ter,  and  as  to  its  form. 

(2.)  The  remaining  point  for  discussion  is,  whether  the 
Proseaitor  has  stated  the  proper  major  in  libelling  the 
ofience. 

That  offence  does  not  appear  to  fall  under  a  charge  of 
fraud  and  wilful  imposition.  That  would  seem  to  in- 
volve some  deception  practised  on  the  persons  defrauded 
or  imposed  on.  Baron  Hume  defines  fraud,  by  identify- 
ing it  with  the  English  crime  of  swindling.  It  would 
seem  that  there  must  be  an  imposition  committed  on 
some  one — a  deceit  successfully  practised.  This  could 
not  very  consistently  be  alleged  in  the  present  circumstan- 
ces. For  the  demand  that  the  oath  should  be  put  to  the 
pannel,  proves  that  the  parties  who  suffered  by  his  pro- 
ceeding knew  that  he  had  no  real  right  to  exercise  the 
franchise,  and  gave  no  credit  to  his  claim  to  participate  in 
it  But  their  knowledge  of  the  true  circumstances  was 
unavailing  to  protect  them  against  the  meditated  offence, 
except  by  the  appeal  to  the  pannel's  conscience,  in  tender- 
ing to  him  the  oath.  If  he  took  it,  the  candidate  and 
electoral  body  were  disarmed,  and  unresistingly  injured 
by  the  pannel. 
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No.  60.       Anticipating  the  objections  which  might  be  raised  upon 
^j^ii.  2^' these  grounds,  had  the  major  libelled  falsehood,  fraud,  and 
^^^'     wilful   imposition,   the   Prosecutor   has  discarded    that 
Taking  a  modc  of  charging  the  offence.     He  conceived  it  more  ad- 
raise  Oath  yig^ble  to  lay  the  libel  specially  for  that  branch  of  the 
crimen  Jal&i,  which  consists  in  taking  a  false  oath  with  a 
fraudulent  purpose,  and  to  give  a  descriptive  major  appli- 
cable to  the  precise  state  of  facts  alleged  in  the  minor. 

It  is  argued  for  the  pannel,  that  it  is  a  misnomer  to 
call  the  oath  sworn  by  him  an  oath  in  the  l^al  sense, 
because  it  does  not  contain  an  appeal  to  the  Deity.  It  is 
thought,  however,  that  its  being  so  designated  in  the  act 
of  Parliament  is  a  sufficient  authority  for  using  the  term 
in  the  Indictment  But,  to  anticipate  any  objection  on  this 
ground,  it  has  been  called  alternatively  a  declaration, 
both  in  the  major  and  minor  proposition.  This,  at 
4east,  appears  to  be  an  unexceptionable  descriptive  term. 
The  charge  set  forth  in  the  major  proposition  is  not,  as 
the  pannel  argues,  an  alternative  charge.  It  is  not  the 
swearing  an  oath  falsely,  or  the  making  a  false  declara- 
tion,— one  or  other  of  them.  The  crime  charged  is  the 
single  individual  fact  of  falsely  emitting  a  certain  form  of 
words,  prescribed  for  a  particular  occasion, — be  the  same 
an  oath  or  a  declaration. 

It  is  remarkable  that  it  is  no  where  argued  for  the 
pannel,  that  the  offence  described  in  the  major  is  not  a 
complete  criminal  act.  He  limits  his  objection  to  con- 
tending, that  it  approaches  near,  and  partakes  much  of 
the  character  of  both  perjury  and  fraud;  but  because 
it  is  not  technically  laid  to  suit  either  of  these,  it  can- 
not be  sustained  as  a  relevant  charge  at  common  law. 
But  it  is  surely  too  late  now  to  argue,  that  because  this 
crime  charged  against  the  pannel,  does  not  come  under 
any  of  the  short  list  of  definite  nomina  juris,  and  requires 
a  descriptive  title,  it  cannot,  therefore,  be  admitted  as  an 
indictable  offence. 

It  is  to  be  considered  that  the  offence  charged  is  no 
common  lie  or  false  personation.     The  occasion  is  verj' 
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important,  and  one  which  is  watched  with  great  jealousy  No.  so. 
by  the  Legislature,  and  ought  to  be  protected  by  courts   jan.  23^' 
of  justice.     The   act   of  Parliament  declares,  that  the     ^^^' 
elector's  right   of  voting  shall   depend  on  his  emitting  Taking* 
a  certain  form  of  words,  which,  for  convenience,  the  act^**"^**^ 
calls  an  oath.      This  is  made  "  the  condition  of  exer- 
cising the  right   of  voting,"   to   use  the   words  of  the 
Indictment.      The   oath   is   to  be  administered  by  the 
Sheriff,  an  officer  of  high  trust,  whether  judicial  or  mi- 
nisterial, and  in  the  public  view  of  all  the  parties  as- 
sembled  for    the   election.      In   such   a   situation,   and 
after  due   warning,  to  be  guilty  of  deliberate  and  wil- 
ful falsehood,  seems  as  flagitious  and  open  a  violation  of 
the  public  law  as  can  be  imagined.    But,  if  this  solemn 
act  be  committed  fraudulently^  as  stated  in  the  major, — 
m  defraud  of  the  rights  of  the  real  electors  and  the  can- 
didate, as  set  forth  in  the  minor, — and  to  impede  them 
in  a  valuable   constitutional   privilege,   it   acquires  the 
full  character  of  a  crime,  not  only  against  the  law  and 
the  public,   but    in    prejudice   of  individuals.      It   can 
scarcely   even    be   maintained   that   the  fraud   has    not 
been  completed,  and  turned  to  some  use,  since  the  con- 
dition or  barrier  imposed  by  the  law  has  been  overcome. 
But  it  is  submitted  with  great  confidence,  that  though, 
in  cases  of  forgery  and  fraud,  some  use  must  be  made  of 
the  fraudulent  act  or  the  forged  writing,  to  render  the 
case  indictable,  that  cannot  be  carried  by  implication  into 
the  present  case  ;  or,  if  it  could,  the  act  must  be  consider- 
ed complete,  and  the  fraudulent  advantage  taken,  in  the 
daring  and  public  assumption  of  a  false  character,  and  the 
acquisition  thereby  of  a  right  to  exercise  the  franchise. 
But,  in  truth,  this  part  of  our  criminal  law,  with  regard 
to  fraud  and  forgery,  is  based  on  a  reasonable  and  very 
evident  consideration.     The  mere  copying  a  subscription, 
or  personating  a  character,  are  not  in  themselves  criminal. 
It  is  the  fraudulent  purpose  that  makes  them  so ;  and  the 
law  requires,  in  proof  of  the  fraudulent  intent,  that  the 
act  shall  be  turned  to  a  use  prejudicial  to  some  party. 
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No.  AO.       But  it  is  very  different  with  a  charge  like  the  present. 
^n^T'  '^^^  *^^^  analogy  for  this  charge  is  not  to  be  sought  in 
1839.    the  crimes  of  fraud  or  forgery.     It  presents  itself  in  the 
"5jij^r~  common  law  crime  of  perjury,  which  this  offence  so  near- 
Fai8eOath.iy  approaches  in  its  character.     Now,  in  perjury  it  is  not 
•  required  that  the  false  swearer  shall  have  benefited  by 
his  oath.    The  crime  is  held  to  be  completed  in  the  dar- 
ing violation  of  the  law,  by  the  solemn  act  of  falsehood, 
under  some  form  of  imprecation  of  the  Deity.      It  is  no 
matter  though  the  object  of  the  crime  has  been  entirely 
defeated ;  and  in  practice  it  constantly  happens,  that  pu- 
nishment ensues,  where  the  perjurer  has  been  detected  and 
apprehended,  in  the  very  commission  of  the  crime  of  false 
swearing.     So  here  it  is  immaterial,  whether  the  accused, 
after  the  public  and  gross  fraud  committed  by  him,  went 
on  to  exercise  the  power  which  he  gained  by  his  solemn 
false  declaration.    That  solemnity  is  the  marking  feature 
of  his  crime ;  and  it  seems  inexpedient  to  make  the  crimi- 
nality rest  on  that   which  is  only  a  consequence,  or  a 
secondary  part  of  the  offence. 

• 

In  the  Information  for  the  pannel,  it  was  argued, — 
1.  The  libel  is  incorrectly  and  irrelevantly  laid,  and  no 
conviction  of  either  of  the  offences  alternatively  charged 
could  competently  follow  upon  it. 

There  is  no  charge  of  perjury  ;  and  it  is  admitted  that 
the  offence  libelled  does  not  amount  to  that  high  crime. 
It  is,  however,  charged  as  the  taking  of  a  false  oath,  or 
making  a  Jidse  declaration ;  and  the  pannel  is  therefore 
compelled  to  advert  to  both  branches  of  the  alternative. 
In  the  first  place,  it  is  submitted  that  the  declaration  or 
asseveration  contained  in  the  words  of  schedule,  (I.)  be- 
ing destitute  of  the  proper  sanction,  cannot  correctly  re- 
ceive the  name  of  an  oath,  and  is  improperly  so  caUed  in 
the  Indictment. 

That  the  invocation  of  the  Supreme  Being,  as  the  ap- 
prover  of  truth  and  the  avenger  of  falsehood,  is  necessarily 
included  in  the  notion  of  an  oath  in  its  proper  sense,  is 
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plain  from  the  authority  of  Scripture*  permitting  the  ^*se   No.  w. 
of  oaths,  which  expressly  declares  that  they  shall  be  taken   jan.  23  ' 

under  this  solemn  sanction.      (Deuteronomy,  chap.  vi. [__ 

ver.  13  ;  Isaiah  xlv.  23  ;  Ixv.  16.)  Faking  a 

In  every  definition  of  the  term  **jus  jurandum^^  or 
''jurare^  in  the  Roman  law,  this  element  of  the  invoca- 
tion of  the  Deity  to  attest  the  truth  of  what  is  sworn,  is 
invariably  and  specially  involved ;  and  it  is  plain  that  no 
asseveration,  however  solemn,  was  considered  by  the  civi- 
lians as  clothed  with  the  proper  character  of  an  oath,  if 
destitute  of  terms  of  direct  invocation  of  the  Divinity. 
(Voet.  B.  12,  tit.  2,  sec.  2.  Grotius,  B.  2,  chap.  13,  sec.  10, 
and  chap.  13,  sec  12.  Titii  Disputationes,  Lib.  6,  cap.  1, 
sec  23.  Curtius,  Vol.  iv.  p.  348.  See  also  Matthaeus  de 
Probationibus,  chap.  1,  sec.  20.  Cicero  de  Officiis  3, 
29;  and  Fleta,  edited  by  John  Selden,  Lib.  5,  c.  22.) 
The  definitions  of  an  oath  given  by  Dr.  Johnson,  (Diet, 
wee  Oath,)  and  Paley,  (Moral  Philosophy,  B.  3,  Part  1, 
cl6,)  are  identical  with  those  recognised  in  the  Roman  law. 

Nor  is  it  merely  in  the  abstract  definitions  of  the  term 
oath,  which  philosophers  in  all  ages  have  propounded,  that 
the  invocation  of  the  Deity  is  thus  essentially  involved. 
The  same  principle  has  been  laid  down  by  our  institu- 
tional writers,  (Stair,  B.  1,  t.  17»  sec.  i4 ;  Bankton,  B.  4, 
t  80,  sec.  4 ;  Hume,  Vol.  i.  p.  369,)  and  practically  re- 
cognised in  more  than  one  decision  of  the  Supreme  Courts, 
both  in  this  country  and  in  England.  In  the  case  of 
Mudie  against  Craigie,  1685.  (Morrison,  page  4419,)  a  re- 
port of  a  commission  was  found  to  be  null,  the  oath  re- 
ported containing  no  invocation  of  the  Deity,  although 
bearing  that  the  witness  was  **  deeply  sworn  ;"  and  a  si- 
milar decision  was  pronounced  in  a  recent  case.  (A.  B. 
Common  Agent  in  Ranking  and  Sale,  McDonald,  Feb. 
20,  1838;  D.  B.  and  M.  Vol.  xvi.  p.  630.)  In  the 
well  known  English  case  of  Omichund  against  Barker, 
(Atkin's  Reports,  Vol.  i.  page  23,)  when  a  Gentoo  was 
first  permitted  to  bear  testimony  according  to  the  ce- 
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No.  50.  remonies  of  his  own  religion,  the  whole  theory  of  the  es- 

Jan.  23*^'  sentlal  elements  and  solemnities  of  an  oath  was  fully  ar- 

^^^'    gued  and  deliberately  considered ;  and  in  the  luminous  and 

Taking  a  elaborate   judgment  of  Lord  Hard  wick   it  is   assumed 

^*''*^***^*  throughout,  that  the  invocation  of  a  Supreme  Being,  in 

whom  the  juror  believes,  as  the  approver  of  truth,  and  the 

avenger  of  falsehood,  is  altogether  indispensable.      (See 

also  the  opinion  of  Lord  Mansfield  in  Atcheson  against 

Everett,  Cowper's  Reports,  Vol.  i.  p.  889.    Phillips'  Law 

of  Evidence,  Vol.  i.  p.  31.     Coke's  Third  Institute,  c.  14, 

p.  164.) 

It  is  difficult  to  imagine  a  more  powerful  and  uniform 
stream  of  authorities  in  support  of  the  position,  that  it  is 
of  the  very  essence  of  an  oath,  that  it  contains  within  it- 
self an  appeal  to  the  Deity  to  attest  the  truth  of  what  is 
sworn.  It  is  true  that  the  offence  charged  in  this  Indict- 
ment is  not  perjury ;  but  one  branch  of  the  alternative 
accusation  against  the  pannel  is,  that  of  wilfully  swearing 
a  false  oath ;  and  the  authorities  above  quoted  tend  to 
establish — not  that  the  particular  crime  known  in  law  as 
perjury  cannot  be  committed  except  by  swearing  falsely  an 
oath,  involving  the  solemn  sanction  of  the  invocation  of 
the  Deity — ^but  that  no  asseveration,  destitute  of  words 
importing  such  invocation,  amounts  to  an  oath  at  all,  or 
can  legally  or  logically  be  so  denominated. 

It  is  said,  that  as  the  statute  applies  the  term  oath  to 
the  declaration  contained  in  schedule  (I.),  it  cannot  be  in- 
correct to  employ  the  same  language  in  framing  an  In- 
dictment which  sets  forth  the  provisions  of  that  act.  The 
answer  is,  that  this  Indictment  is  not  under  the  act,  not 
enjoined  or  permitted,  and  plainly  not  even  contemplated, 
by  any  of  its  provisions.  It  may  be  true,  that  for  the  pur- 
poses of  the  act,  the  word  oath  being  employed  by  the  legis- 
lature, may  be  legitimately  applied,  although  not  strictly 
accurate.  But  punishment  is  not  one  of  the  purposes  of 
the  act ;  and  it  can  be  no  justification  of  an  inaccurate  ex- 
pression in  a  criminal  libel,  that  the  word  erroneously  em- 
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ployed  occurs  in  a  statute  enacted  for  a  purpose  totally  dif-   No.  ao. 
ferent,  and  not  requiring  the  same  strict  propriety  of  Ian*  ^j^n.  ^' 
guage.  '®^*- 

The  alternative  charge  of  making  a  false  declaration  is  raking  a 
also  irrelevantly  laid.  This  appears  from  considering,  ^*^'*  ^^^' 
(1.)  The  structure  of  the  Indictment.  The  major  proposi- 
tion contains  an  alternative  charge  of  two  distinct  offences, 
^the  swearing  a  false  oath,  and  the  making  a  false  decla- 
ration ;  but  the  minor  proposition  commences,  "  Yet  true 
"  it  is,  and  of  verity,  that  you,  John  Barr,  are  guilty  of 
**  the  said  cnW,"  the  singular  number  being  used,  al- 
though two  offences  are  alternatively  charged  in  the  major 
proposition.  (Alison,  Vol.  ii.  p.  245.)  Again,  after  set- 
ting forth  the  terms  of  the  oath  or  declaration,  the  libel 
proceeds,  "  Whereas  the  said  oath,  or  declaration,  was 
"  false,  and  was  known  by  you  at  the  time  of  swearing  the 
"  same  to  be  false," — the  word  swearing  referring  only  to 
the  oath,  and  no  word  being  used  applicable  to  the  decla- 
ration said  to  have  been  made ;  and  after  narrating  what 
the  Public  Prosecutor  avers  to  be  the  true  state  of  the  facts, 
follow  the  words,  **  At  the  time  of  your  emitting  the  said 
''oath,'* — the  word  declaration  being  here  altogether 
dropped,  an  omission,  especially  when  coupled  with  the 
previous  inaccuracies,  which  is  submitted  to  be  fatal  to  the 
charge  of  making  a  false  declaration,  as  separate  and  dis- 
tinct from  that  of  swearing  a  false  oath. 

(2.)  The  irrelevancy  of  the  alternative  charge  of  mak- 
ing a  false  declaration,  also  appears,  on  considering  the 
distinction  recognised  throughout  the  statute^  between  the 
oath,  as  it  is  termed,  administered  to  voters  generally,  and 
the  solemn  affirmation  which  Quakers  or  Moravians  are 
permitted  to  take  by  special  statutes,  in  which  statutes  the 
word  declaration  is  used  as  synonymous  wich  affirmation. 
(7  and  8  Will.  III.  chap.  34,  and  9  Geo.  IV.  chap.  29.) 
The  pannel  is  not  averred  to  be  a  Quaker  or  Moravian, 
nay,  the  words  in  which  he  is  said  to  have  sworn  are  in 
the  Indictment  set  forth,  "  I,  John  Barr,  do  solemnly 
"  swear,"  &c. ;  and  therefore  the  Public  Prosecutor  is  not 
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Na  60.  entitled  to  accuse  him  of  having  made  a  declaration  or  af- 
jii° .  2r'firmation  which,  by  the  very  terms  of  the  act,  he  was  pre- 
^^^'    eluded  from  making,  and  on  the  face  of  the  Indictment  is 
Taking  a  admitted  not  to  have  made. 

False  Oath.  g.  The  taking  falsely  the  oath  or  declaration  on  the  oc- 
casion, and  in  the  terms  referred  to  in  the  Indictment, 
(1.)  is  not  per  se  a  substantive  offence,  cognizable  and 
punishable  at  common  law  ;  and,  (2.)  it  is  not  created  a 
statutory  offence  by  the  2d  and  Srd  Will.  IV.  c.  65,  or 
any  act  of  Parliament  now  in  force. 

(1.)  This  is  believed  to  be  the  first  case  in  which  the 
taking  of  a  false  oath  has  been  indicted  under  any  other 
denomination  than  that  of  perjury ;  or  in  which  the  mak- 
ing a  false  declaration  has  ever  been  charged  as  a  distinct 
and  substantive  offence,  irrespective  of  any  overt  act  of 
using  it  to  the  injury  of  another ;  and  the  fact  that  the 
present  Indictment  is  unprecedented,  is  of  itself  a  strong 
argument  against  its  competency,  since,  although  the 
statute  of  William'  IV.  is  recent,  yet  the  practice  of  emit- 
ting oaths  and  making  declarations  is  very  ancient,  and 
for  similar  prosecutions,  if  competent,  there  must  have 
been  frequent  opportunities. 

There  is  no  decision,  and  no  dictum  of  any  institutional 
writer  on  the  law  of  Scotland,  to  authorise  an  attempt  to 
punish  as  a  substantive  offence  the  taking  of  any  false 
oath  which  does  not  infer  the  guilt  of  perjury;  the  offence 
of  wilfully,  falsely,  and  fraudulently  swearing  an  oath,  as 
it  is  termed  in  this  Indictment,  is  perjury,  or  nothing. 

The  crime  of  wilful  perjury  is  one  of  a  very  peculiar 
nature.  It  is,  with  scarcely  an  exception,  the  only  offence 
with  which  the  law  deals  as  a  complete  substantive  crime, 
when  not  followed  by  any  result,  or  aggravated  by  any 
evil  intent.  It  is  in  its  essential  character  the  same, 
whether  successful  or  foiled, — ^whether  originating  in  ma- 
lice or  in  affection, — ^whether  committed  to  save  the  honour 
of  a  parent,  or  to  sacrifice  the  life  of  an  enemy.  Perjury 
is  not  the  highest  denomination  of  a  class  of  offences 
comprehended   under  the  general  title  of  taking  false 
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oaths ;  if  it  were,  there  would  assuredly  have  been  cases  No.  50. 
in  which  the  offence  was  charged  under  a  lower  denomi-  j," .  23  ' 
nation:  It  is  not  the  ^omen  Juris  applicable  to  the  highest     ^^^' 
degree  of  guilt  incurred  by  false  swearing ;  for  never  was  Taking  a 
false  swearing  punished  in  Scotland,  except  as  perjury.  ^■^^*'**" 
It  is  the  legal  denomination  of  that  false  swearing  which, 
on  account  of  some  inherent  peculiarity,  is  cognizable  by 
law  as  a  separate  substantive  offence,  whatever  may  be 
its  motives  or  it  consequences.  What  is  that  peculiarity?  In 
order  to  answer  this  question,  it  becomes  necessary  to  exa- 
mine still  further  the  nature  and  character  of  the  offence, 
and  ascertain  to  what  extent,  and  under  what  circumstances, 
the  taking  a  false  oath  is  cognisable  and  punishable  by  law. 

That  allJaUe  oaths  are  not  indictable  is  certain.  There 
are  many  oaths  which,  when  taken  falsely,  involve  the 
swearer  in  the  deepest  guilt  in  the  sight  of  the  Divine 
Being  against  whom  he  has  offended,  but  which  do  not 
infer  liability  to  punishment  at  the  hands  of  any  human 
tribunal :  Such  are  all  private  oaths,  all  promissory  oaths, 
and  many  others ;  while  on  the  other  hand  perjury,  or  the 
taking  falsely  oaths  of  a  different  class,  affecting  and  in- 
terfering with  the  administration  of  justice,  has  in  all  ages, 
and  in  all  countries,  been  treated  as  a  serious  offence.  The 
one  class  of  oaths  is  not  cognisable  at  all,  the  other  class 
is  cognisable,  because  amounting  to  perjury.  The  dis- 
tinction between  the  two  classes,  and  the  reason  why  the 
law  interferes  in  the  one  case  and  not  in  the  other,  rests 
upon  a  principle  which  lies  at  the  very  base  of  all  crimi- 
nal jurisprudence ;  and  which,  although  not  unfrequently 
forgotten  in  former  days,  has,  in  the  humane  and  en- 
lightened spirit  of  British  law,  been  now  admitted  to  uni- 
versal acceptance.  It  is,  that  the  law  is  administered  for 
purposes  of  protection,  not  of  vengeance, — for  the  good 
of  society,  not  the  atonement  of  crime ; — that  its  force  is 
repressive,  not  retributive; — and  that,  although  moral 
guilt  is  essential  to  the  constitution  of  crime,  still  it  is  not 
so  much  on  account  of  the  moral  guilt,  as  of  the  social 
tendency  of  an  act,  that  it  is  brought  within  the  cogni- 
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No.  50.   zance  and  subjected  to  the  punishment  of  the  law.   There 
Jan.  23''  are  many  varieties  of  moral  guilt  of  the  deepest  dye,  and 
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indirectly  producing  the  most  serious  injury  to  our  fellow- 
Taking  a  creatures,  with  which,  nevertheless,  the  law  does  not  deal, 
FaiieOath.  ^ecausc  they  do  not  possess  that  which  constitutes  the 
peculiar  character  of  public  crime, — the  combination  of 
moral  guilt  with  the  production  of  direct  social  evil ;  they 
are,  therefore,  left  to  be  repressed  by  the  force  of  public 
opinion,  and  to  be  punished  by  the  Almighty  Being,  to 
whom  alone  vengeance  belongs,  and  whose  sole  and  ex- 
clusive attribute  it  is  to  visit  sin  with  retribution.  To 
this  class  belongs  the  guilt  of  duplicity,  treachery,  ingra- 
titude, and  of  all  false  oaths,  promises,  and  declarations, 
which  do  not  amount  to  perjury.  The  moral  guilt  in- 
curred by  him  who  takes  a  false  oath  in  a  private  tran- 
saction, or  deliberately  violates  a  promissory  oath,  is  as 
heinous  as  is  the  guilt  of  him  who  depones  falsely  on  oath 
in  a  court  of  justice ;  yet  the  latter  only  is  punished  by 
human  laws ;  because,  in  the  latter  case  only  is  the  social 
evil  so  manifest  and  so  direct,  as  to  call  for  the  interference 
of  laws  instituted  for  the  protection  of  society.  That 
which  renders  the  one  offence  cognizable  by  human  la\rs, 
while  the  other  is  left  to  the  vengeance  of  heaven,  cannot 
be  something  common  to  both ;  it  cannot  be  its  falsehood, 
its  impiety,  its  moral  guilt ;  it  must  be  something  peculiar 
to  the  one,  and  arising  out  of  the  circumstances  under 
which  it  is  committed.  Now,  this  peculiarity  is  simply 
its  judicial  character.  That  which  the  law  views  as  spe- 
cially requiring  the  exercise  of  its  repressive  force,  is  the 
corruption  of  the  sources  of  evidence,  the  interference  with 
the  administration  of  public  justice.  On  this  principle  it 
IS,  that  extrajudicial  oaths  do  not,  when  taken  falsely, 
amount  to  perjury ;  and,  because  not  amounting  to  per- 
jury, are  not,  at  common  law,  indictable  as  a  substantive 
offence. 

The  definition  of  the  crime  of  perjury  given  by  Baroa 
Hume,  (vol.  i.  p.  366,)  and  Mr.  Alison,  (vol.  i.  p.  465,)  is 
''  the  judicial  affirmation  of  falsehood  upon  oath  ;"  and  iu 
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detailing  the  particulars  necessary  to  the  constitution  of  No.  w. 
this  offence,  Hume  says,  that  the  falsehood  must  be  on  jan.  23  ' 
oath,  absolute,  wilful,  judicial,  and  before  a  competent     ^^^^' 
authority:  and  Alison  says,  ^*  the  oath  must  have  been  Taking  a 
**  before  a  judge  or  commissioner,  legally  entitled  to  put*^*^^'**** 
"  it,  and  in  relation  to  a  matter  involved  in  some  judicial 
"  process  or  investigation/'     (Alison,  vol.  i.  p.  470.) 

In  England,  the  recognised  definition  of  perjury  at 
common  law  is  still  more  articulate.  Sir  Edward  Coke, 
whose  definition  is  adopted  by  Blackstone,  Russell,  and 
other  modern  writers,  thus  defines  it : — **  wilful  and  cor- 
**  rapt  perjury  is  a  crime  committed,  when  a  lawful  oath 
"  is  administered  in  some  judicial  proceeding  to  a  person 
"  who  swears  wilfully,  absolutely,  and  falsely,  in  a  matter 
'^  material  to  the  issue  or  point  in  question." — (Coke's  3d 
Inst  p.  164.  Blackstone,  vol.  4,  p.  137.  B.  iv.  c.  10,  s. 
16.) 

These  definitions,  which  are  extremely  accurate,  have 
been  very  strictly  acted  upon  both  in  England  and  Scot- 
land; and  recognised  in  several  reported  cases.  (Cases 
of  Barclay,  25th  April  1601 ;  Hume,  vol.  i.  p.  371.  J. 
and  W.  Wilson,  Aberdeen,  autumn  1803 ;  Alison,  vol.  i. 
p.  471 ;  Burnett,  p.  206.  The  King  v.  Aylett,  1.  T. 
R.  69.  Baston  v.  Goach,  3  Salkeld,  269;  Russell,  vol. 
ii.  p.  520.  The  King  1;.  Cohen,  1  Starkie,  p.  511.  The 
King  V.  Alexander,  O.  B.  1767»  1  Leach,  63.  The  King 
f.  Woodman,  O.  B.  1768,  1  Leach,  64.  The  King  v. 
Foster,  Russel  and  Ryland,  p.  459*) 

In  point  of  fact,  no  extrajudicial  oath  has  ever  been 
charged  as  an  indictable  substantive  crime  at  com-^ 
mon  law,  either  in  England  or  Scotland,  except  under 
the  name  of  perjury,  and  then  only  when  declared  by 
statute  to  amount  to  that  offence ;  and  no  mere  declara- 
tion, especially  no  extra-judicial  declaration,  has  ever  been 
taken  cognizance  of  as  a  substantive  offence  at  Common 
law,  in  either  country,  up  to  the  date  of  the  present  In- 
dictment. 
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No.  60.       It  is  remarkable  that  in  the  Mosiaclaw,  although  there 

JohnBarr,  '  ® 

Jan.  23  are  many  and  distinct  declarations  of  the  heinous  guilt  in- 
[_  curred  by  the  taking  of  a  false  oath,  yet  there  is  no  pro- 
Taking  a  vision  for  the  visitation  of  such  guilt  as  a  crime  against 
^  '^  'human  laws,  and  cognizable  by  human  tribunals.     It  is 
true  that  in  the  book  of  Deuteronomy,  chap.  19»  verse  19f 
a  special  retaliatory  punishment  is  commanded  against  a 
false  witness.     But  it  is  plain,  from  the  whole  tenor  of 
this  passage,  and  especially  from  the  nature  of  the  punish- 
ment awarded,  that  the  malicious  offence  of  false  accusa- 
tion, and  not  the  guilt  of  false  swearing,  is  here  provided 
against.    (Michaelis,  art.  256.) 

In  Greece,  the  same  distinction  appears  to  have  been 
recognised  between  the  guilt  of  a  false  witness  and  that 
of  a  false  swearer, — of  a  judicial  and  an  extrajudicial 
oath.  (Potter's  Grecian  Antiquities,  chap.  6.) 

In  Rome,  a  false  witness  was  liable  both  to  a  criminal 
prosecution  for  perjury,  and  to  an  action  for  damages  at 
the  instance  of  the  party  aggrieved.  (Code.  Lib.  4,  c.  22, 
13.)  Various  punishments  were  at  different  times  award- 
ed against  the  man  ^^  quijblsum  testimonium  dixisse  con- 
*'  f>ictus  esset :"  But  a  false  oath  taken  by  a  person  not 
a  witness,  and  in  a  proceeding  not  judicial,  does  not  ap- 
pear to  have  been  treated  as  a  substantive  offence  of  which 
judges  took  cognizance,  but  to  have  been  left  to  the  pun- 
ishment of  heaven,  according  to  the  well-known  maxim, 
"  Petjufia  Deum  solum  ultorem  habetr  (Cicero  de  Le- 
gibus,  2.  9.     Taciti  Annal.  I.  73.) 

The  same  principle  has  been  adopted  in  most  of  the 
countries  of  modem  Europe,  particularly  in  Grermany  and 
France.  (Heineccius,  Elementa  Juris  Germanici,  lib.  2, 
tit.  27.) 

That  the  proceedings  on  the  day  of  polling,  at  an  elec- 
tion, are  not  properly  judicial,  seemed  to  be  almost  ad- 
mitted by  the  Public  Prosecutor ;  and  the  terms  of  the 
act  of  Parliament  render  the  admission  unavoidable.  The 
mere  accident  that  the  Sheriff,  who  is  selected  as  the  poll- 
ing officer,  is  possessed  separately  of  a  judicial  character, 
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does  not  affect  the  case ;   there  are  many  instances  in  No.  50. 
which  the  discharge  of  functions  purely  ministerial  is  j^n.  23  ' 
committed  by  the  legislature  to  persons  who  are  judges  in    ^^^' 
the  local  or  even  the  supreme  courts,  but  whose  judicial  Taking  a 
character  does  not  alter  the  ministerial  nature  of  the  of-  ^■^^*'*'' 
fice  specially  entrusted  to  them. 

(2.)  On  referring  to  the  statutes,  both  in  England  and 
Scotland,  introducing  the  numerous  oaths  which,  when 
taken  falsely,  amount  to  the  guilt  and  have  been  frequent* 
\y  prosecuted  as  perjury,  it  will  be  found,  that  in  every 
instance,  the  act  introducing  the  oath  specially  declares, 
that  the  false  swearing  of  it  shall  infer  the  guilt  and  pe- 
nalties of  perjury. 

In  the  Excise  acts,  the  Custom-House  acts,  the  Stamp 
acts,  the  Mutiny  acts,  the  acts  regulating  Courts  Martial, 
the  acts  regarding  proceedings  before  Parliamentary 
Committees,  and  many  others  which  might  be  enumerat- 
ed, and  especially  in  the  Sequestration  act,  under  which 
convictions  for  perjury  have  been  obtained,  there  is  a  dis- 
tinct and  express  clause,  declaring  that  the  falsely  swear- 
ing any  of  the  oaths  therein  provided,  shall  be  punishable 
as  perjury.  (See  46  Geo.  III.  c.  112,  f  S  ;  6  Geo.  IV.  c. 
106,  $  31 ;  55  Geo.  III.  c.  184,  j  63  ;  54  Geo.  III.  c. 
137,  §  SS;  see  also  Russell,  vol.  ii.  p.  526.) 

In  the  old  election  law  both  of  England  and  Scotland, 
the  oaths  which  the  different  acts  of  Parliament  imposed, 
were  uniformly  declared  by  a  special  clause  in  the  act,  to 
betaken  under  the  penalties  of  perjury  if  taken  falsely,  and 
at  the  date  of  the  passing  of  the  reform  act,  the  false  swear- 
ing of  any  oaths  then  exigible  from  electors,  was  punish- 
able as  perjury,  in  respect  of  the  express  provisions  of  the 
statutes,  2  Greorge  II.  c.  24,  ^  5 ;  7  George  II.  c.  16,  ^  3 ; 
16  George  II.  c.  2,  ^  39 ;  25  George  III.  c.  84,  §  8. 
Now  it  is  important  to  observe  the  manner  in  which  the 
existing  law  was  affected  by  the  three  different  reform  acts. 
In  the  English  act,  (2  William  IV.  c.  45),  the  oath  of  pos- 
session is  provided  for,  and  ordained  to  be  administered  on 
due  requisition,  and  by  the  75th  section,  it  is  enacted,  that 
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No.  50.   *'  all  laws,  statutes,  and  usages  now  in  force,  respecting  the 

Jim.  a"' "  election  of  members  to  serve  in  Parliament,  for  that  part 

^^^'     "  of  the  United  Kingdom,  shall  be,  and  remain  injklljbrcet 

Taking  a  *'  exccpt  SO  far  as  any  of  the  said  laws,  statutes,  or  usages 

False  Oath. «« g^j,g  repealed  or  altered  by  this  act,  or  are  inconsistent 

**  with  the  provisions  thereof,"  thus  continuing  in  force^ 

the  previous  statutes  making  the  false  taking  of  election 

oaths  perjury,  and  preserving  the  penalty  which  these  sta** 

tutes  had  imposed. 

In  the  Irish  reform  act,  2  and  3  William  IV.,  c.  88,  the 
various  oaths  to  be  taken  respectively  by  the  electors  hold- 
ing different  qualifications  in  county,  city,  or  burgh,  are 
enumerated,  and  {§  55),  the  existing  '*  laws,  statutes,  and 

usages/'  are  "  re-enacted  and  declared  to  be  in  full  force^^ 

except  in  so  far  as  repealed  or  altered  by  that  act,"  and, 
by  section  42,  it  is  enacted,  that  **  if  any  person  shall,  in 
**  any  oath  or  affirmation  to  be  taken  under  this  act,  wilfully 
'*  and  corruptly  swear  or  affirm  falsely,  such  person  shall 
**  be  deemed  guilty  qfpefyury,  and  be  liable  to  the  same 
**  pains,  penalties,  and  punishments,  as  any  person  is  now 
*'  liable  to  for  wilful  and  corrupt  perjury,"  thus  affording 
a  double  security  against  the  false  swearing  of  these  oaths, 
first  by  re-enacting  the  old  laws,  and  also,  in  case  of  any 
dubiety  by  a  special  clause  expressly  imposing  the  penal* 
ties  of  perjury.  In  the  Scottish  reform  act,  2  and  3  Wil- 
liam IV.  c.  65,  there  is  no  clause  declaring  the  false  swear* 
ing  of  the  oaths  prescribed  by  the  statute,  to  amount  to 
perjury ;  and  the  old  laws  on  the  subject,  to  preserve 
which  in  force,  considering  the  entire  change  of  system, 
procedure,  and  qualification,  special  words  of  re-enactment 
would  have  been  necessary,  are  not  merely  allowed  to  re* 
pose  in  the  oblivion  to  which  the  alteration  in  the  mode 
and  principle  of  elections  had  consigned  them,  but  are  by 
section  47,  expressly  ''  repealed,  in  so  far  as  inconsistent  or 
"  at  variance  with  the  provisions  of  this  act." 

But  further,  the  English  reform  act,  section  58,  pre- 
scribes certain  questions  to  be  put  to  the  electors  by  the 
returning  officer,  if  required.     It  is  plain  that  the  answer 
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to  these  questions,  in  the  aflfirmative,  is  just  equivalent  to   No.  6o. 
a  declaration,  and  is  in  no  respect  distinguishable  from  the  jan.  23  ' 

terras  of  schedule  (I.)  in  the  Scottish  act,  supposing  the  de- ^^' 

claration  therein  not  to  amount  to  an  oath,  because  devoid  Taking  a 
of  any  words  importing  a  direct  appeal  to  the  Deity;  and^*^^^^' 
if  a  false  declaration  is  indictable  at  common  law,  the  an- 
swering these  questions  falsely  must  be  equally  so.  But 
the  legislature,  apparently  satisfied  of  the  inadequacy  of  the 
common  law  to  reach  the  offence  of  making  without  using 
a  false  declaration,  has  expressly  provided,  that,  **  if  anyper- 
*"  son  shall  wilfully  make  a  false  answer  to  any  of  the  ques- 
"  tions  aforesaid,  he  shall  be  deemed  guilty  of  an  indictable 
"misdemeanour,  and  shall  be  punished  accordingly,"  (2 
William  IV.  c.  45,  §  58.)  The  act  5  and  6  William 
IV.  62,  commonly  called  "  The  solemn  declaration  act," 
which  substituted  declarations  for  oaths  in  a  great 
variety  of  cases,  proceeds  on  the  same  principles,  and  does 
not  leave  the  taking  falsely  such  declarations,  to  be  re^ 
pressed  by  the  force  of  the  common  law ;  but  assuming 
them  to  be  beyond  the  reach  of  the  common  law,  it  ex- 
pressly provides,  that  the  offence  of  falsely  declaring,  shall 
be  '*  an  indictable  misdemeanour." 

The  Irish  act  declares  the  false  swearing  to  amount  to 
perjury  ;  the  English  act  re-enacts  and  keeps  in  force  the 
former  law ;  and  further,  declares  the  false  declaration  to 
be  *'  an  indictable  misdemeanour ;"  the  Scottish  act  repeals 
the  former  law, — has  no  clause  similar  to  those  in  the  other 
acts, — and  creates  no  statutory  offence.  But  it  is  laid  down 
as  undoubted  law,  and  supported  by  several  decisions,  that 
the  false  taking  of  an  oath,  prescribed  by  statute,  is  not  on 
that  account  perjury,  but  requires  to  be  so  created  and  de- 
dared  by  the  statute  in  order  to  render  it  indictable.  In 
the  last  edition  of  Blackstone,  there  is  a  note  by  Mr.  Chris- 
tian to  the  following  effect : — **  Where  an  oath  is  required 
"  by  an  act  of  Parliament,  but  not  in  a  judicial  proceeding, 
"*  the  breach  of  that  oath  does  not  seem  to  amount  to  per- 
"  jury»  unless  the  statute  enacts  that  such  oath,  when  false, 
**  shall  be  perjury,  or  shall  subject  the  offender  to  the  pen- 

VOL.  II.  X 
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No.  60.  "  allies  of  perjury."  (Blackstone,  Ryland's  edition,  Vol.  iv. 

^  Jan.^^'''  P-  137.     The  penalties  of  a  statute  cannot  be  extended  be. 

1839.    yond  their  specific  terms,  and  if  a  statute  contains  no  pe- 

XakiDg  s  nalty,  it  cannot  be  implied.     (See  the  case  of  the  Duchess 

r.i«Oath.of  Argyll  v.  McNeil,  l6th  June,  1727;  2  Kames,  820. 

Holmes  v.  Reid,  March  4, 1839  ;  Shaw  and  Dunlop.) 

It  may  be  said  that  the  offence  charged  in  the  Indict- 
ment, is  one  whicb  ought  to  be  repressed,  and  which,  by 
some  means  or  other,  must  be  brought  within  the  reach 
of  the  law  ;  and  undoubtedly  the  crime  is  one  of  a  serious 
natiure,  and  one  which,  if  permitted  to  pass  unpunished, 
would  produce  consequences  equally  injurious  to  the  mo- 
ral welfare  of  society,  and  to  the  safe  and  constitutional 
working  of  the  reformed  representative  system.    But  it 
does  not  follow,  that  the  crime  is  beyond  the  reach  of  the 
law,  merely  because  it  is  here  irrelevantly  charged,  or  be- 
cause it  is  not  indictable  in  the  form  adopted  by  the  public 
Prosecutor.     If  a  false  oath,  even  in  an  extra-judidal  pro- 
ceeding, be  used  to  defraud  or  injure  another,  then  it  is 
punishable,  not  as  a  separate  offence,  but  as  a  step  in  the 
commission  of  an  act  of  fraud  or  injustice ;  the  offence  is 
reached,  and  the  offender  is  punished  by  the  law,  for  the 
specific  crime  in  the  perpretation  of  which  he  makes  use 
of  the  false  oath ;  and  the  act  of  false  swearing  is  set  forth 
and  proved  as  the  modus  operandi.     The  analogy  of  the 
case  of  forgery  is  obvious ;  the  act  of  forging  without  using 
is  not  an  indictable  offence,  the  using  or  attempting  to  use 
the  forged  subscription  is  absdutely  necessary  to  bring  it 
within  the  reach  of  the  law,  (Alison,  Vol.  i.  p.  402.)   The 
act  of  false  swearing  would  in  like  manner  not  be  an  in- 
dictable offence,  if  it  were  not  for  the  great  evil  to  society 
from  false  oaths  in  judicial  proceedings ;  and  in  cases  where 
this  evil  does  not  arise,  and  the  force  of  statute  does  not 
interfere,  the  mere  act  of  swearing  without  using  a  false 
oath,  ought  by  parity  of  reasoning,  to  be  no  more  an  in- 
dictable crime  than  the  act  of  forging,  without  using,  a 
false  and  counterfeit  subscription.     If  the  libel  had  rele- 
vantly set  forth  the  using  of  the  false  oath  or  declaration 
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in  defraud  of  any  of  the  lieges,  there  can  be  no  doubt  that  Now  so. 
this  act  of  fraud  could  have  been  competently  punished.  j|^.  S'' 
Even  if  it  could  not  have  been  charged  under  any  recognis-  ^^^' 
ed  namen  Juris,  it  might  on  the  authority  of  some  old  cases  Taking  m 
referred  to  by  Sir  George  M'Kenzie,  have  been  indicted  as^*^^*** 
stellionate ;  as  an  act  of  dishonesty  and  direct  injury,  it 
would  be  a  public  crime  calling  for  the  interference  of  the 
law,  and  M'Kenzie  says,  *'  Ubieunque  Htulus  criminis  de- 
"^ficit,  illic  stellumaium  otfficiemus.^  But  there  are  se- 
veral precedents  for  libelling  such  an  offence  under  the  head 
of  falsehood  and  fraud.  Thus  in  the  cases  of  Munro  and 
Macfarlane,  20th  March  ld09»  and  Alexander  Kinnaird^ 
Aberdeen,  autumn  1810,  (Hume,  i.  p.  174 ;  Alison,  i. 
p.  364,)  false  swearing  was  charged  and  proved,  as  a  step 
in  the  perpetration  of  the  crime  of  fraud  ;  and  if  the  pannel 
had  in  the  present  instance  been  indicted  for  fraud,  the 
public  Prosecutor  could  have  proved  the  taking  the  false 
oath  or  declaration,  as  the  means  which  he  adopted  to  com- 
plete the  criminal  act.  In  the  very  recent  case  of  Speirs 
Branks  and  Aitken,  (Swinton,  Vol.  i.  p.  163,)  the  libel  con- 
tained alternative  charges  of  perjury,  and  falsehood,  fraud, 
and  wilful  imposition,  especially  when  committed  by  means 
of  felse  certificates  and  oaths  gt  affidavits.  The  first  charge 
of  pexjury  **  more  particularly  the  knowingly,  wilfully,  and 
*'  feloniously  swearing  a  false  oath  or  affidavit  before  a  ma^ 
'*  gi8trate,"wa8,  after  some  discussion,  found  irrelevant,  but 
no  objection  to  the  relevancy  of  the  second  charge  of  false- 
hood and  fraud,  committed  by  means  of  false  oaths  or  affi- 
davits, was  taken  by  the  very  able  and  experienced  crimin- 
al lawyer,  who  conducted  that  case  on  the  part  of  the  pri- 
soners. In  like  manner,  the  false  oaths  already  alluded  to, 
as  held  in  England  not  to  amount  to  perjury,  are  not 
therefore  placed  beyond  the  reach  of  the  law,  but  if  used 
for  a  fraudulent  or  illegal  purpose,  are  indictable  and  pun- 
ishable as  misdemeanours,  (case  of  the  King  v.  Foster, 
Ruaael  and  Ryland,  p.  459  ;  Chitty*s  Criminal  Law,  Vol. 
iii.  p.  718  ;  Omealy  v.  Newall,  East,  Vol.  v.  p.  364.) 

The  case  of  Overton,  quoted  by  the  Prosecutor,  (Rose's 
Bankruptcy  Reports,  Vol.  ii.  p.  257,)  proves  no  more  than 
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J  h"*  B^*   ^^^^  ^^^  using  of  a  false  affidavit  in  a  proceeding  in  bank- 

Jan.  23  '  Tuptcy,  by  founding  on  it  a  petition  to  stay  certificate,  is 

'     an  indictable  offence  ;  and  it  is  plain  that  if  the  affidavit 

Taking  a  bc  Hot  filed  or  used  in  the  suit,  the  mere  act  of  emitting 

"*  *  *  it  does  not  constitute  the  offence  there  referred  to. 

The  other  case  of  De  Beauvoir,  (Carrington  and  Payne, 
Vol.  vii.  p.  17,)  certainly  seems,  at  first  sight,  to  touch  the 
question  more  nearly ;  but  it  is  to  be  observed,  (1)  that 
probably  owing  to  the  rank  and  situation  of  Sir  John  De 
Beauvoir,  who  was  acquitted  by  the  Jury,  and  had  no  de- 
sire to  avoid  a  trial,  the  point  of  relevancy  was  not  raised 
by  his  counsel,  or  brought  under  the  particular  conside- 
ration of  the  Court.  (2)  The  oath  taken  under  the  act 
of  Queen  Anne,  is  required  to  be  certified  to  the  High 
Court  of  Chancery,  or  the  Queen's  Bench,  within  three 
months,  and  is  therefore  more  of  a  judicial  nature,  and 
more  closely  assimilated  to  oaths  taken  on  commission,  and 
reported  to  a  court  of  law,  than  is  the  oath  in  this  case,  of 
which  there  is  no  record,  and  which  was  taken  in  pro- 
ceedings purely  ministerial ;  the  judicial  character  and 
authority  of  the  court  to  which  the  oath  must  be  certified, 
is  fairly  held  as  attaching  to  the  proceedings  under  which 
it  is  taken.  (3)  The  obiter  dictum  of  a  single  Judge,  (for, 
as  the  point  of  relevancy  was  not  raised  by  the  defendant, 
there  can  not  be  said  to  be  any  decision  of  the  point),  is 
not  conclusive ;  and  it  is  plain  that  false  oaths  or  declara- 
tions, when  not  indictable  as  perjury,  are  not  generally 
viewed  as  misdemeanours  at  common  law,  because  if  they 
were,  the  common  law  would  be  left  to  repress  them; 
whereas,  since  the  decision  in  De  Beauvoir's  case,  they 
were  made  indictable  as  misdemeanours  by  force  of  sta- 
tute, proving  that  the  legislature  considered  the  common 
law  inadequate  to  their  suppression.  (5  and  6  William 
IV.  c.  62.) 

But  it  is  said  that  the  pannel  is  guilty  of  a  breach  of 
an  act  of  Parliament,  and  that  that  is  an  indictable  offence. 
This  argument  is  much  pressed  by  the  prosecutor,  but  it 
proceeds  upon  an  assumption  of  the  first  and  most  im- 
portant of  its  premises ;  for  the  act  charged  is  not  proved 
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to  be  a  breach  of  the  statute,  and,  in  point  of  fact,  is  not   No.  so. 
so.  The  pannel  readily  admits  that  every  direct  violation  "^  jam^2T' 
of  public  law  is  punishable.     The  power  in  the  civil  ma-     ^^^• 
gistrate  of  enforcing  submission  by  punishing  transgres-  Taking  a 
sore,  is  absolutely  necessary,  and  forms  the  essential  sane-  ^»*«eOaih. 
tion  of  the  law ;  but  there  must  be,  in  every  act  of  Parlia- 
ment claiming  that  sanction,  words  of  direct  enactment, 
or  distinct  prohibition.     Every  claim  of  enrolment  in  the 
preparing,  lodging,  or  transmitting  of  which  the  require- 
ments or  the  act  are  not  strictly  followed,  may  be  termed 
a  breach  of  the  statute,  but  the  loss  of  the  vote  is  the  ut- 
most penalty  to  the  claimant ;  and  on  the  officer  entrust- 
ed with  the  administration  of  the  act  a  statutory  pe- 
cuniary  penalty    is    imposed    for  wilful    contravention 
of  its  provisions.     (2  and  3  Will.  IV.  c.  65,  sec.  88.) 
In  order  to    constitute  a   crime,  there  must   be   more 
than  a  departure   from   the  provisions,   there  must   be 
resistance  to  the  authority  of  the  law ;  there  must  be 
an  unlawful  and  disobedient  act,  something  done  which 
has  been  prohibited,  or  at  least  something  neglected  which 
has  been  clearly  and  specifically  commanded.     On  the 
objections  urged  by  the  prosecutor  against  the  competency 
of  charging  this  offence  as  falsehood,  fraud,  and  wilful  im- 
position, the  pannel  shall  conclude  by  offering  one  word 
of  remark.     He  is  not  bound  to  maintain  the  propriety 
of  such  a  mode  of  proceeding,  because  the  remedy  is  with 
the  legislature,  and  the  only  question  now  is,  whether  the 
Indictment,  as  laid,  is  relevant ;  but  he  does  not  think  it 
is  attended  with  any  very  formidable  difficulties — cer- 
tainly none  so  serious  as  those  which  beset  the  prosecutor 
in  this  case.     The  assumption  of  a  false  character,  ai^d 
the  using  of  a  false  document,  is  a  fraud,  (Alison,  Vol.  i. 
p.  362,)  and,  in  some  cases,  the  taking  of  a  false  oath  as  a 
means  of  sustaining  the  false  character,  has  been  punish- 
ed under  an  indictment  charging  that  offence,  (Hume, 
1,  174.     Alison,  Vol.  i.  364).     But  the  prosecutor  has 
made  it  part  of  his  case,  that  the  pannel  assumed  a  cha- 
racter and  qualification  to  which  he  had  no  right,  that  he 
supported  that  character  by  emitting  a  false  oath  or  de- 


310    REPORTS  OF  CAS£8  BEFORE  TH£  HIGH  COURT 

No.  60,  claration,  and  that  by  so  doini;  he  defrauded  the  candi« 

Jan.  23*^^' date  and  the  electors  against  whom  he  gave  his  vote. 

1839.      rpjiig  jg  jj^ig  ^^g^  ^  argument ;  and,  if  it  had  been  his  case 

Taking  a  ou  hls  Indictment,  it  would  just  have  amounted  to  a 
Faiw  Oath,  pjj^gg  of  fraud.  But  he  has  framed  the  libel  other- 
wise ;  there  is  no  charge  of  assuming  a  false  character— 
of  using  a  false  oath  or  declaration,  of  defrauding  or  at- 
tempting to  defraud  any  one.  It  does  not  appear  in  the 
major  proposition,  and,  therefore,  cannot  be  competently 
gathered  from  the  Indictment,  that  any  vote  was  given,  or 
any  use  made  of  the  false  oath  or  declaration.  The  act 
of  swearing  or  declaring  stands  alone  as  the  sole  offence 
here  libelled ;  it  is  not  in  the  proper  terms,  or  fortified  by 
the  proper  sanction  of  an  oath ;  it  is  not  in  a  judicial  pro- 
ceeding ;  it  is  not  cognizable  at  common  law  as  a  substan- 
tive crime ;  and  it  is  not  created  an  offence  by  the  force 
of  statute. 

The  case  came  to  be  advised  this  day,  when  the  follow- 
ing opinions  were  delivered : — 

Lord  Mackenzie. — The  question  has  been  very 
ably  argued  on  both  sides,  and,  on  considering  these  ar- 
guments, I  am  of  opinion  that  the  Indictment  is  relevant. 
The  charge  is,  *^  the  wickedly,  wilfuUy,  and  knowingly 
<*  swearing,  or  making  falsely  and  fraudulently  an  oath 
or  a  declaration, .  by  Act  of  Parliament  ordained  to  be 
taken  or  made,  on  due  requisition,  as  the  condition  of 
exercising  the  right  of  voting  in  the  election  of  a  member 
*'  to  serve  in  the  Commons  House  of  Parliament."  I  cer- 
tainly cannot  entertain  much  doubt,  that  this  is,  by  the 
law  of  Scotland,  criminal  and  penal.  If  I  were  to  look 
no  farther  than  to  our  recent  decision  in  the  case  of 
Greenhuff  and  others,  {fmte  p.  236),  I  must  hold  this  to 
be  the  case.  We  there  decided,  that  in  order  to  render 
any  act  a  point  of  dittay,  it  is  not  necessary  that  it  shall 
have  been  previously  punished,  if  it  is  recognised  and 
fixed  to  be  immoral  and  dangerous  to  society.  And  we 
cannot  doubt  that  a  party  is  guilty  of  an  act  of  great  im- 
morality, and  one  which  is  in  the  highest  degree  danger- 
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0U8  to  society  when*  so  far  as  he  can,  he  throws  into  No.  so. 
coofiision  the  provisions  made  for  the  formation  of  the  jm.  23*^^ 
L(^slature  of  this  country.    But  further,  the  act  chained    ^^^' 
against  the  pannel  is,  the  taking  a  felse  oath  or  declara-  Taking  a 
tion.    I  am  not  now  going  to  sajr,  that  the  oath  is  of  ^^^^'^  ^**^- 
sach  a  nature^  as  to  establish  against  a  party  taking  it 
felsely  the  full  crime  of  perjury,  and  to  involve  him  in 
the  consequences  of  that  crime,  one  of  which  is  infamy. 
But  the  statute  calls  what  was  here  done  the  taking  of  an 
oath — it  ordains  a  party,  in  the  circumstances  in  which 
the  pannel  was  placed,  to  9wear^  and  it  is  charged  in  the 
Indictment  that  the  pannel  did  swear.     It  is  said  that  the 
oath  contains  no  appeal  to  the  Deity.     This  may  make  a 
difference ;  but  it  still  remains  an  oath.    The  only  mean- 
ing of  the  word  to  9wear  has  been,  since  the  origin  ot 
language,  to  take  an  oath  by  God.     When  a  man  says, 
**  I  solemnly  swear,"  he  certainly  takes  an  oath.     And  if 
the  form  of  words  prescribed  by  the  statute  be  an  oath, 
then  the  taking  it  falsely,  although  it  may  not  constitute 
the  full  crime  of  perjury,  is  an  offence  of  the  same  nature, 
containing  the  same  falsehood,  productive  of  the  same  in- 
jury to  man,  and  evincing  the  same  contempt  for  Almigh- 
ty Grod.     It  may  be  that  it  is  not  a  judical  oath  in  the 
full  sense  of  the  word.     But  it  is  an  oath  taken  before  a 
magistrate,  on  a  solemn  occasion.     And  the  same  princi- 
ple of  law  which  punishes  perjury,  must  punish  this  crime, 
though  perhaps  in  a  less  degree. 

But  the  case  does  not  stop  here.  For  there  is  not  only 
an  oath  taken,  and  that  in  a  solemn  proceeding ;  there  is 
also  a  wrong  done.  The  object  of  the  oath  is  to  invest 
the  party  taking  it  with  a  right  to  vote  in  the  election 
then  going  on*  It  is  not  stated  in  the  major  proposition 
of  the  Indictment,  that  the  oath  was  used.  And  this, 
therefore,  though  set  forth  in  the  minor,  cannot  be  taken 
as  of  the  essence  of  the  offence  charged.  But  as  the 
charge  is  laid,  the  pannel  is  accused  of  obtaining,  by  a 
false  oath,  an  important  and  valuable  right  for  himself, 
and  to  the  prejudice  of  others  who  claimed  the  same 
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No.  50.    right.     If  an  offence  of  this  nature  is  to  go  unpunished, 

Jan.  23  'the  Reform  Act  will  be  wholly  nugatory.     For  the  oath 

^^^'     or  declaration  is  the  only  safeguard  against  persons  who 

Taking  a  may  havc  lost  their  qualifications  continuing  to  vote.     In 

False  Oath,  ^jj  thesc  circumstances,  I  cannot  hold,  that  in  a  system  of 

law  like  ours,  there  can  be  any  doubt  of  the  relevancy  of 

this  Indictment. 

Lord  Moncreiff. — ^We  are  not  asked  to  view  this 
as  a  case  of  perjury,  and  therefore  there  is  much  of  the 
able  argument  for  the  pannel  which  we  are  not  called  on 
to  consider.  But  it  is  necessary,  with  a  view  to  other 
cases,  to  guard  the  implied  admission,  that  the  crime  here 
charged  is  not  perjury,  against  misconstruction.  It  is  said 
not  to  be  so  for  two  reasons ;  1st.  because  the  Jormula 
prescribed  is  not  such  as  to  constitute  an  oath  in  law ; 
and,  2d.  because  the  proceeding  is  not  judicial,  and  it 
is  not  declared  by  the  statute  to  infer  perjury  if  falsely 
taken.  I  think  it  is  enough  to  rest  on  the  first  of  these 
grounds — that  the  words  bearing  no  appeal  to  the  Deity, 
do  not  constitute  an  oath  in  a  legal  sense  to  infer  perjury, 
without  express  declaration.  I  would  rather  avoid  say- 
ing what  might  have  been  the  effect,  if  the  Jormula  had 
contained  the  proper  words ;  because  I  am  not  prepared 
to  lay  it  down,  that  a  proper  oath,  if  prescribed  by  such 
an  act  of  Parliament,  to  be  administered  by  the  Sheriff  of 
the  county,  in  the  solemn  and  important  proceeding  of  the 
election  of  a  member  to  serve  in  Parliament,  might  not  be 
adjudged  to  be  perjury.  The  Sheriff  is  said  not  to  be  act- 
ing judicially.  That  may  admit  of  doubt.  But  suppos- 
ing it  to  be  so,  might  it  not  deserve  to  be  considered,  whe- 
ther he  does  not  act  as  a  commissioner  of  parliament, 
with  reference  to  the  constitution  of  the  Commons'  House, 
as  a  similar  oath  might  be  administered  in  Parliament  it- 
self ?  I  do  not  say  it  would  be  so.  I  only  mean  to  re- 
serve my  opinion,  if  such  a  case  should  arise.  As  the  case 
stands,  there  is  no  charge  of  perjury.  The  charge  is,  that 
the  pannel  did  falsely  and  Jraudulentli/  swear  in  the  terms 
prescribed,  as  the  condition  of  his  exercising  the  right  of 
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Yotiofif.  It  does  not  appear  to  me  that  there  is  any  thins  Na  so. 
incorrect  m  the  laying  of  the  minor  proposition  with  re-  jan.  23 
lation  to  that  charge.  For  the  fact  of  the  pannel  actual-  ^^' 
hf  votings  though  not  involved  in  the  substantive  charge  Taking  a 
in  the  major,  is  perfectly  relevant  to  instruct  that  the^  * 
oath  being  ixiksxx  falsely ^  was  also  taken^att<ftt2&n/^,  in 
order  to  overcome  the  condition  referred  to  in  the  major, 
without  fulfilling  which  he  could  not  exercise  the  right  of 
voting.  Then  the  question  is,  whether  the  sweaiing  or 
declaring  in  such  terms  falsely,  and  with  such  a  fraudu- 
lent purpose,  in  contempt  and  defraud  of  the  whole  object 
and  design  of  the  statute,  is  an  offence  at  common  law,  or 
not.  It  is  ably  argued,  that  the  statute  has  not  made  it  a 
crime,  and  has  not  even  in  express  words  prohibited  the 
lakiDg  of  the  oath  falsely.  But  it  being  perfectly  appa- 
rent, that  the  statute,  in  prescribing  the  oath  or  declaration, 
relied  on  it  as  a  safeguard  against  the  abuse  contemplated, 
of  a  man  presuming  to  exercise  the  franchise,  when  -he 
knew  that  he  did  not  possess  it,  the  law  looking  at  the 
important  transaction,  on  account  of  which  it  is  prescribed, 
will  without  diflSculty  infer,  that  the  administration  and 
uttering  of  such  a  formula  could  furnish  no  safeguard  at 
all,  except  on  the  assumption  that  it  should  be  spoken 
truly  and  honestly,  and  consequently,  that  the  swearing 
or  declaring  in  such  terras  falsely  and  fraudulently,  must 
be  subversive  of  the  whole  purposes  of  the  statute,  and 
specially  an  act  of  contempt  of  the  provision  which  re- 
quired it  to  be  taken.  Whether  the  facts  alleged  in  the 
minor  proposition,  might  form  the  subject  of  an  Indict- 
ment, as  for  falsehood,  fraud,  and  wilful  imposition,  may 
be  matter  of  doubt.  For  though  there  is  certainly  false- 
hood, and  fraud  in  the  falsehood,  no  one  may  be  deceived 
or  imposed  on  by  the  daring  impudence  of  the  false  as- 
severation, and  it  is  justly  remarked  as  a  peculiarity  in  the 
case,  that  the  fraudulent  object  may  be  accomplished,  al- 
though the  falsehood  is  perfectly  known  to  all  the  parties, 
and  even  to  the  Sheriff  himself.  This  is  what  throws 
upon  the  oath  or  declaration  itself  a  peculiar  solemnity 
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No.  60.   and  importance.     Now,  in  the  very  able  argument  for  the 

Jm.  23^'  pannel,  which  I  have  considered  with  great  care,  and 

'^^'     which  sometimes  I  ownmadea  temporary  impression  on  me, 

Takini^  a  what  we  are  required  to  hold  is,  that  the  daring  assump- 

FaiseOath.  ^^^^  ^f  ^  f^^  character,  sustained  by  the  deliberate  swear- 

ing  or  declaring  to  a  known  falsehood,  and  that  in  the  face 
of  the  electors  and  the  Sheriff,  engaged  in  the  important 
duty  of  returning  a  member  to  Parliament,  and  for  the 
purpose  of  defeating  the  rights  of  free  election,  is  actually 
no  indictable  offence  at  all  by  the  law  of  Scotland.  On 
the  best  consideration  I  can  give  to  the  subject,  I  cannot 
think  so.  I  see  that  in  the  law  of  England,  and  indepen- 
dent of  the  express  words  of  any  statute,  though  alto- 
gether a  new  case,  they  have  had  no  difficulty  in  holding 
it  to  be  at  common  law  a  high  misdemeanour,  liable  to  se- 
rious punishment ;  aa  is  expressly  laid  down  by  Lord  Ten* 
terden  in  the  case  of  Mudie,  and  by  Lord  Denman  in  the 
caae  of  Sir  John  De  Beauvoir,  which  last  cannot  be  distin- 
guished from  the  present  case.  The  idea  of  its  not  hav- 
ing authority,  because  there  was  no  argument  on  the  rele- 
vancy, proceeds  on  a  mistake,  it  not  being  the  practice  la 
England  to  argue  criminal  cases  in  that  manner.  The 
points,  if  thought  tenable,  would  have  been  raised  on  the 
trial,  and,  if  necessary,  reserved  for  the  opinion  of  the 
Judges,  without  at  all  impeding  the  issue  of  the  verdict, 
and  might  have  been  moved  in  arrest  of  judgment,  if 
there  had  been  a  conviction.  But  no  such  doubt  appears 
to  have  been  raised.  And  the  charge  of  Lord  Denman 
has  all  the  authority  of  undisputed  law. 

In  the  law  of  Scotland  we  have  not  the  broad  name  of 
a  misdemeanour,  to  cover  any  such  case.  But  we  have  the 
strength  of  a  common  law,  at  least  as  comprehensive.  I 
conceive  that  the  case,  as  set  forth  in  the  major  proposi- 
tion, is  just  a  species  of  the  crimen  falsi^  new  in  the  special 
facts,  no  doubt,  because  the  statute  which  gives  rise  to  the 
act  is  new  in  its  object  and  provisions,  but  perfectly  in 
unison  with  many  old  and  established  examples  of  it,  and 
indeed  no  way  different  from  a  very  ancient  modification 


AND  CIRCUIT  COURTS  OP  JUSTICIART.  315 

of  it  in  the  Digest,  (Lib.  48.  Tit.  10,  MS.)    **  Falsi   ''o-m. 
nomnts  f)el  cognommts  atueveratio  ptena  jam  coercetur.     Jan.  23 

An  objection  is  taken  for  the  pannel  to  tiiie  formula  pre- ]_^ 

scribed  by  the  statute  being  called  an  oath.  But  that  Taking  • 
is  merely  a  description  of  the  formula^  which  description  ^*^^*^ 
is  taken  from  the  statute.  Besides,  it  is  called  an  oath  or 
dedaraiiim ;  and  though  not  an  oath  to  infer  perjury, 
it  is  an  oath  or  declaration  of  a  certain  character  cre- 
ated by  statute.  Upon  all  these  grounds,  I  have  come  to  be 
of  opinion  that  the  Indictment  is  relevant.  Perhaps  it 
may  be  thought  that  it  would  be  better,  if  we  could  come 
to  a  different  conclusion,  as  ensuring  more  certainly  a  more 
effectual  remedy  for  a  manifest  evil.  With  this  we  have 
BO  concern.  Yet  it  may  not  be  wrong  simply  to  say,  that 
even  if  the  Indictment  be  found  relevant,  there  is  much 
cause  far  the  interference  of  the  legislature,  to  put  the 
matter  on  a  clearer  and  firmer  footing. 

Lord  Medwyn. — I  fidly  concur  in  the  observation, 
that  it  would  be  well  if  this  crime  were  put  on  a  different 
footing,  and  perhaps  brought  under  a  higher  scale  of  pun- 
ishment. But  I  have  no  difficulty  in  holding  that  the 
fpedes  JhcH  charged  against  the  pannel  constitutes  an  in- 
dictable offence.  My  only  doubt  has  been,  whether  the 
Indictment  would  not  have  been  more  correct,  if  it  had 
borne  in  the  major  proposition,  that  the  oath  was  made 
use  of,  and  a  party  thereby  injured.  In  two  offences 
recently  introduced  into  our  law,^— namely,  furious  driv- 
ing, and  recklessly  steering  vessels — ^the  major  propo- 
sition invariably  states  an  injury  to  have  been  com- 
mitted. At  the  same  time,  the  facts  set  forth  in  the  minor 
proposition  of  this  Indictment,  might  competently  be 
proved  under  the  word  ''fraudulently"  in  the  major. 
And  the  doubt  which  I  felt  on  the  subject  was  probably 
ill  founded,  since  it  has  not  occurred  to  any  of  your  Lord- 
ships. 

Loud  Cockburn. — There  are  two  separate  questions 
here,  Ist,  Whether  the  act  constitutes  an  indictable  offence; 
2.  Whether,  if  it  does,  it  has  been  properly  charged.    I  am 
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No  50.    very  little  moved  upon  the  first  of  these  points,  by  the 
Jan.  23  '  authorities  that  have  been  referred  to  in  the  law  of  Eng- 

1839 

land.     I  doubt  if  we  understand  them  ;  and  they  proceed 

Taking  a  qu  maxims  to  which  our  law  is  a  stranger.  Mr.  Russell, 
'  in  his  work  on  Crimes,  explains  the  principle  of  the  law 
of  England  to  be,  that  *'  wherever  a  statute  commands  a 
**  matter  qfpvhlic  convenience,"  the  offender  against  the 
act  may  be  proceeded  against  by  indictment,  "./or  his  con- 
**  tempt  of  the  statute ;"  and  he  gives  the  not  repairing  a 
street  as  an  example  of  this.  I  am  not  aware  that  we 
acknowledge  any  such  principle.  On  the  contrary,  there 
are  many  statutes  commanding  what  is  not  merely  for 
public  convenience,  but  for  high  public  concernment, 
such  as  the  protection  of  commerce  or  the  revenue,  the  in- 
fringement of  which  we  would  never  think  of  indicting  in 
this  Court.  But,  drawing  only  from  our  own  sjrstem,  I 
cannot  doubt,  that  what  is  here  set  forth,  is  indictable. 

In  order  to  arrive  at  this  conclusion,  I  feel  it  to  be 
scarcely  necessary  to  look  beyond  the  mere  fraud  which  is 
implied  in  the  act  charged.     The  prisoner  wished  to  pos- 
sess something  valuable.     It  happened  to  be  a  right  to 
vote  at  a  parliamentary  election  ; — but  it  is  immaterial 
what  it  was.     It  was  something  he  wished  to  have,  but 
which  he  had  no  right  to,  except  as  the  occupier  of  a 
shop ;  and  which  others  had  a  right  to  prevent  his  ob- 
taining, without  this  occupancy ;  and  in  order  to  obtain 
it,  he,  when  lawfully  required  by  the  Sheriff  to  declare 
how  the  fact  stood,  is  said  to  have  represented  the  shop  to 
be  still  in  his  possession,  though  he  knew  this  to  be  false ; 
the  effect  of  which  is  said  to  have  been,  that  he  secured  his 
own  object,  and  defrauded  others  of  theirs.     Suppose  that 
the  statute  had  not  prescribed  any  oath,  or  any  declaration, 
but  hadsimplystatedthatnopersonshouldbeentitledto  vote 
who  had  lost  the  premises  on  which  he  had  been  enrolled, 
and  that  the  fact  might  competently  be  put  to  the  con- 
science of  the  claimant ;  and  that  a  Sheriff  and  rival  elec- 
tors had  been  purposely  deceived  by  a  claimant  merely  as- 
serting, but  with  conscious  falsehood,  that  he  still  retained 
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the  property.     I  can  not  discover  any  ground  on  which  it  No  m. 
could  be  doubted,  that  this  was  a  serious  fraud,  and  there-  Jan.  23  ' 
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fore  indictable  in  some  form  or  other.     The  nature  of  the 
interest, — ^whether  money  or  a  privilege, — ^for  the  purpose  Taking  a 
of  obtaining  which  the  imposition  is  practised,  is  not  es-     ^ 
sential  to  the  constitution  of  the  crime. 

But,  independently  of  fraud,  I  hold  it  to  be  clear  that 
the  feloniously  taking  a  false  oath,  or  declaration,  in  vio- 
lation of  a  public  statute,  is  a  crime  by  the  common  law 
of  Scotland.  It  may  not  be  perjury;  but  it  is  not  inno- 
cent It  is  an  offence.  I  don't  mean  that  it  may  be  now  de- 
clared to  be  an  offence,  in  virtue  of  any  supposed  inherent 
power  in  this  Court  to  introduce  new  crimes ;  but  it  already 
actually  is  an  offence,  and  that  because  it  comes  within 
Ae  range  of  old  and  established  criminal  principles.  Per^ 
jury  is  a  crime  at  common  law.  There  are  statutes  which 
refer  to  it,  but  always  as  a  thing  previously  understood  to 
be  criminal ;  and  it  was  not  originally  a  purely  statutory 
offence.  Now  though  the  specific  act  charged  here,  oc- 
curred in  the  course  of  executing  a  modem  statute,  it  is 
included,  in  principle,  within  all  the  grounds,  except  the 
profanity  of  the  false  appeal  to  the  Deity,  on  which  the 
conimon  law  denounces  perjury.  There  is  the  same 
wickedness, — the  same  deceptive  invasion  of  the  rights  of 
others, — ^the  same  obstruction  and  contamination  of  legal 
proceedings,  by  the  solemn  asseveration  of  falsehood  by  a 
person  bound  to  speak  the  truth.  So  clear  is  this,  that 
the  legislature  itself  often  relies  upon  it.  For  the  legisla- 
ture, though  it  sometimes  abstains  from  declaring  the  false- 
ly taking  of  a  prescribed  oath  and  declaration,  to  be  per- 
jury, does  nevertheless  appoint  it  to  be  taken  truly ;  an 
appointment  which  would  be  inept,  were  it  not  that  the 
impUed  penalty  qfthe  common  lay)  is  trusted  to.  In  short, 
the  act  before  us  may  in  truth  be  described,  as  perjury  in 
substance,  though  not  in  form. 

S.  As  to  the  Jbrm  of  the  charge^  I  see  nothing  objec- 
tionable in  it.  I  rather  differ  from  the  Prosecutor  in  this 
respect,  that  I  think  the  act  might  have  been  stated  as  a 
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jSm  b!!^  fr^ud.     But  the  course  that  has  been  adopted,  is  better ; 
Jan.  23    because  it  discloses  the  exact  offence  really  meant  to  be 

1839.  ^ 

prosecuted.     There  was  perhaps  no  absolute  necessity  for 

^^^X  ^^^^^S  forth,  in  the  major  proposition,  that  the  declaration 
was  made  in  the  course  of  the  elective,  or  of  any  other 
process.  It  might  have  been  enough  to  state,  that  it  mvbs 
a  declaration  which  a  statute  required  to  be  taken  truly. 
But  this  unnecessary  fulness  of  disclosure  cannot  make  the 
libel  irrelevant.  The  prisoner  argues,  that  as,  strictly 
speaking,  there  was  no  oath,  that  part  at  least  of  the  ma- 
jor proposition,  which  applies  to  the  taking  of  an  oath,  can- 
not be  sustained. — But  this  proceeds  on  the  mistake  that 
the  Prosecutor  uses  the  word  oath  in  its  usual  and  correct 
i^al  sense :  whereas,  it  is  plain  that  he  only  employs  it 
in  the  sense  in  which  it  is  employed  in  the  statute,  as 
descriptive  of  the  particular  thing  that  occurred  here,— 
and  besides,  though  this  be  not  an  oath,  the  violation  of 
which  implies  peijury,  I  am  not  satisfied  that  it  is  not  an 
oath  of  any  kind  whatever. 

It  is  also  maintained  for  the  pannel,  that  that  part  of 
the  minor  proposition  which  relates  to  the  actually  voting, 
is  irrelevant,  and  unconnected  with  the. major.  I  do  not 
think  so.  Because  as  the  major  sets  forth,  (unnecessarily, 
as  I  think,  but  certainly  competently),  that  the  declaration 
was  indispensable  as  the  condition  of  voting,  the  prosecu- 
tor had  a  right  to  introduce  the  fact  into  his  exposition 
of  the  circumstances,  in  support  of  his  general  averment. 
The  fact  of  voting  may  also  be  very  material,  in  reference 
to  the  criminality  of  purpose  by  which  the  prisoner  was 
actuated.  I  cannot  conclude  without  adding,  that  it  is 
surely  worthy  of  the  consideration  of  the  legislature,  whe- 
ther it  would  not  be  proper,  either  to  amend  the  form  of 
the  oath,  or  to  enact  that  the  wilful  violation  of  the  oath, 
as  it  is,  should  be  perjury. 

Lord  Meadowbank. — ^I  have  considered  the  Informa- 
tions with  all  the  attention  in  my  power,  and  the  opinion 
which  I  have  formed  decidedly  concurs  with  that  of  all 
your  Lordships. 
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» 

The  Court  accordingly  repelled  the  objections  to  the  No.  50. 
relevancy  of  the  Indictment,  and,  on  the  motion  of  the  jan.  2a 
Lord  Advocate,  deserted  the  diet  against  the  pannel,  pro    ^®^* 


hco  et  tempore.  Tak  ing  a 

False  Oath. 


LOBB8  MXADOiniAHK,  MSDWTN,  CoCKBURIff. 

Her  Majesty's  Abyocate — SoL-Gen.  BtUherfurd — Davidson, 

AGAINST 

Robert  Michie. — Swinton. 

TffBTT.^ — A  boy  in  the  employment  of  a  Bookseller,  who  appropriated 
to  his  own  use  a  bank  note  delivered  to  him  by  his  masteri  in  order 
that  he  might  get  it  changed,  and  return  with,  and  deliver  the  change 
to  him,  found  guilty  of  theft,  and  sentenced  to  twelve  months  impri- 
sonment. 

Robert  Michie    was    charged    alternatively  with  Na6i. 
Breach  of  Trust  and  Embezzlement,  or  Theft  ?  ^^^ 


In  so  par  as,  on  the  4th  of  Oetober  1838,  James  Laurie,  Librarian  Theft, 
and  Bookseller,  residing  in  Frederick  street,  Edinburgh,  having,  within 
tiie  shop  situated  in  Frederick  street  aforesaid,  occupied  by  him,  en- 
trusted the  said  Robert  Michie,  then  in  his  employment,  with,  and  de- 
liTered  to  him  a  bank  or  banker's  note  for  L.20.  sterling,  the  property 
or  in  the  lawful  possession  of  the  said  James  Laurie,  in  order  that  he 
might  get  the  same  changed,  and  return  with,  and  deliver  the  change 
thereof  to  the  said  James  Laurie,  the  said  Robert  Michie  did,  time  and 
place  above  libelled,  or  at  some  other  time  and  place  to  the  Prosecutor 
onknown,  wickedly  and  feloniously,  and  in  breach  of  the  trust  reposed 
in  him  as  aforesaid,  embezzle  the  said  bank  or  banker's  notes  ^r  L.20 
sterling,  and  did  appropriate  the  same  to  his  own  uses  and  purposes  : 
OR  otherwise,  the  said  James  Laurie,  having,  time  and  place  above 
libelled,  delivered  to  the  said  Robert  Michie,  a  bank  or  banker's  note 
for  LStO  sterling,  in  order  that  he  might  get  the  same  changed,  and  re- 
tom  with,  and  deliver  the  change  thereof  to  the  said  James  Laurie, 

'  The  pannel  had  been  originally  charged  with  Breach  of  Trust  only, 
but,  at  the  suggestion  of  the  Court,  the  diet  against  him  was  deserted» 
and  a  new  Indictment  prepared. 
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n^'vf^'  ^^^  "^^^  Robert  Michie  did»  then  and  there,  or  at  some  other  time  and 
Micbie,  P^&ce  to  the  Prosecutor  unknown,  wickedly  and  feloniously  steal,  and 
Jjjj;^  theftuously  away  take  the  said  bank  or  banker's  note  for  L.20  sterling, 
the  property  or  in  the  lawful  possession  of  the  said  James  Laurie. 


1839. 


Theft. 


The  pannel  offered  to  plead  guilty  of  the  charge  of 
Breach  of  Trust  and  Embezzlement,  contained  in  the  In- 
dictment. 

The  Solicitor-General,  for  the  prosecution,  refused 
to  accept  this  plea,  and  insisted  for  an  interlocutor  of  rele- 
vancy, on  the  charge  of  Theft. 

SwiNTON,  for  the  pannel,  objected,  that  the  species  facA 
libelled  amounted  only  to  the  crime  of  breach  of  trust. 
The  distinctions  between  that  crime  and  theft  were  fully 
considered  in  the  recent  case  of  Hugh  Climie,  May  21 
1838,  (Swinton,  Vol.  ii.  p.  118,)  in  which  the  appropria- 
tion by  a  servant,  of  money  received  from  his  employer 
for  the  purpose  of  paying  it  to  third  parties,  was  found  to 
be  breach  of  trust,  not  theft,  on  this  ground,  that  it  was 
not  set  forth  that  the  money  was  to  be  delivered  by  him 
injhrma  specifica.  The  same  objection  occurs  to  the 
present  Indictment.  The  money  was  delivered  "  not 
**  sealed  up,  but  open,"  (Alison,  vol.  i.  p.  358,)  and  it  is 
not  even  said  that  the  pannel  was  to  return  immediately 
with  the  change,  (opinion  of  Lord  Medwyn  in  Climie's  case, 
Swinton,  p.  127.)  The  case  of  Climie  is  valuable  in  ano- 
ther respect,  as  furnishing  all  tlie  precedents  on  the  point 
which  the  counsel  on  either  side  could  discover.  And 
two  of  the  cases  quoted  for  the  pannel, — those,  namely,  of 
Daniel  Pratley,  (Glasgow,  September  14  1836)  and  Wil- 
liam Robert  Young,  (High  Court,  June  5  1837)  are  ex- 
press authorities  on  the  present  question. 

The  Solicitor-General,  for  the  prosecution,  refer- 
red to  the  cases  of  Duncan  Mcintosh,  February  2  1835, 
(Shaw  andDunlop,Vol.  xiii.p.  1168,)  andDavid  Field,  Jan. 
22  1838.  (Swinton,  Vol.  ii.  p.  24.)  The  case  of  Pratley 
is  of  no  authority,  as  the  point  was  not  raised,  and  the  pan- 
nel pleaded  guilty.     And  the  same  remark  applies  to  that 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  321 

of  Young,  in  which,  moreover,  the  pannel  was  charged  N0.51. 
with  embezzling — ^not  the  draft — but  the  money  which  Michie, 
he  had  drawn  from  the  Bank.  ^i^^ 

Lord  Medwy n. — It  is  unquestionably  sometimes  dif- 

ficult  to  draw  a  distinction  between  the  crimes  of  theft  ^"^^ 
and  breach  of  trust.  But  the  rule  has  been  laid  down,  that 
when  the  owner  of  money  delivers  it  to  another,  in  order 
that  it  may  be  paid  in  Jbrma  specifica  to  a  third  party, 
the  appropriation  is  theft ;  if,  again,  the  depositary  is 
merely  to  account  for  the  money  given  him,  the  crime  is 
breach  of  trust.  In  the  present  case  the  L.20  note  re- 
mained the  property  of  La wrie,  and  was  merely  delivered 
to  the  pannel  "  for  a  temporary  and  transient  purpose," 
(Alison,  Vol.  i.  p.  350),  for  although  it  is  not  said  that 
he  was  to  return  immediately  with  the  change,  it  is  quite 
evident  that  that  was  intended.  I  have  no  hesitation  in 
holding  that  the  Indictment  contains  a  relevant  charge  of 
theft. 

Lord  Cockburn. — I  perfectly  concur.  I  was  of  opi- 
nion, even  in  the  case  of  Climie,  that  the  charge  amounted 
to  theft,  and  I  am  decidedly  of  the  same  opinion  here.  If 
the  pannel  had  received  from  his  master  money,  to  use  for 
the  general  purposes  of  the  shop,  and  had  been  told,  when- 
ever  he  required  change  to  get,  it — and  if  he  had  in  these 
circumstances  changed  some  of  the  money  and  appropriated 
it,  his  crime  would  have  been  breach  of  trust.  The  case 
would  even  have  been  different,  if  he  had  got  the  L.20  note 
changed,  and  then  kept  the  change.  But  as  the  charge  of 
theft  is  laid,  I  can  have  no  doubt  of  its  relevancy. 

Lord  Meadowbakk  having  expressed  his  concur- 
rence, the  Indictment  was  found  relevant  to  infer  the  crime 
of  theft. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led.  It 
appeared  that  the  pannel,  a  boy  about  fourteen  years* 
of  age,  received  from  his  master  a  L.20  note,  with  instruc- 
tions to  get  it  changed  at  the  Commercial  Bank,  and  re- 
turn to  him  immediately  with   the  change.     He  called 

VOL.  II.  Y 


Theft. 
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ffo.  &i.  shortly  afterwards  on  a  companion,  to  whom  he  shewed 
Michie,  one  note  for  L.IO,  and  two  others  for  L.5  each,  which  he 
^183^  represented  himself  to  have  received  for  Mr  Lawrie  and 
his  brother.  The  two  boys  absconded  together  with  the 
money,  and  were  subsequently  apprehended  in  England. 
The  Sol^citor-Genesal.,  for  the  prosecution,  ar- 
gued, that  the  crime  of  theft  was  clearly  estaUished  against 
the  pannel. 

SwiNTON,  for  the  pannel,  answered, — There  is  no  evi- 
dence, nor  even  any  {resumption,  that  the  felonious  design 
of  appropriation  was  formed  before  the  L.20  note  was 
changed.  If  the  pannel  first  honestly  procured  the  change, 
and  then,  tempted  by  the  opportunity,  appropriated  it,  he 
cannot  be  convicted  of  the  theft  of  the  L.20  note,  which 
is  now  the  only  crime  charged. 

Lord  Meadowbank  charged  the  jury,  observing,  that 
the  supposition  of  the  felonious  design  having  been  formed 
subsequently  to  the  changing  of  the  L.20  note,  was  dis- 
proved by  the  description  of  the  notes  exhibited  by  the 
pannel  to  his  companion,  which  were  not  such  as  his  mas- 
ter probably  wished  to  receive. 

The  Jury  unaninoously  found  the  pannel  guilty  of  steal- 
ing from  his  master  twenty  pounds  sterling,  by  appro- 
priating a  twenty  pound  note  to  his  own  use,  but  on 
account  of  his  youth,  recommended  him  to  the  leniency  of 
the  Court. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Edinburgh,  for  the 
period  of  twelve  calendar  months. 
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Present,  Fab.  26 

1839. 
Lords  Moncreiff,  Msowtn,  Cockburn. 

Her  Majesty's  At>v oc ate— SoL- Gen.  Butkerfurd—Innes. 

AGAINST 

Arthur  Woods,  and  Henrietta  Youno  or  Woods — Neaves 

Henderson, 

Mubder — Evidence. — 1.  Circumstances  in  which  on  the  trial  of  a 
man  and  his  wife  for  the  murder  of  the  husband's  son,  by  a  former 
marriage,  the  male  pannel  was  convicted,  and  the  libel  against  the 
female  found  not  proven. 

1  It  »  competent  in  a  trial  for  murder,  though  no  previous  malice  is  li- 
belled, to  lead  evidence  regarding  the  particulars  of  a  quarrel  between 
the  parties  a  week  previous  to  the  commission  of  the  crime. 

Arthur  Woods  and  Henrietta  Young,  or  Woods,    xa  52. 
were  charged  with  Murder :  ^^J^ 

Woods. 


In  so  far  as,  on  the  night  of  the  4th,  or  morning  of  the  dth  Au-' 
gtst  1838,  within  or  near  to  the  house  in  or  near  Thorter  Row  of 
Daadee,  then  occupied  by  the  said  Arthur  Woods,  the  said  Ar- 
thur Woods  and  Henrietta  Young  or  Woods  did,  both  and  each,  or 
one  or  other  of  them,  wickedly  and  feloniously  attack  and  assault  John 
Drew  Woods,  pedlar,  having  no  fixed  residence,  son  of  the  said  Arthur 
Woods,  and  did,  with  great  force  and  violence,  dash  or  throw  him 
down  upon  the  ground  or  floor,  and  did  strike  him  on  the  head  with 
some  blunt  instrument  to  the  Prosecutor  unknown,  or  did  violently  dash 
or  strike  his  head  against  the  floor  or  furniture,  or  some  hard  substance 
to  the  Prosecutor  unknown  ;  and  did  violently  twist  a  rope,  or  other  li- 
gature, round  his  neck ;  by  all  which,  or  part  thereof,  his  skull  was 
fractured,  and  he  was  strangled,  and  immediately  or  soon  thereafter 
died,  and  was  thus  murdered  by  the  said  Arthur  Woods  and  Hen- 
rietta Young  or  Woods,  or  one  or  other  of  them. 

Henderson,  for  thepannels,  objected  to  the  relevancy 
of  the  IndictmeDt,  on  the  ground  that  the  strangulation 
which  was  alleged  to  have  been  the  cause  of  death,  was 
not  explicitly  stated  to  have  been  occa  sioned  by  the  pan- 

nels. 


Murder. 
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Arthur  aid     "^^^  objectioii  WRS  repelled,  and  the  pannels  pleaded  not 

Henrietta  ffuiltV. 
Woodi,     ^         ^ 
Feb.  25 
1839. 


Murder. 


BVtDENCB  FOR  THE  PROSECUTION. 

John  Boyd  Baxter,  Procuratar-Figcal  of  Forfarshire,  j^roYeA  the 
pannels'  declarations. 

Cross-examined  by  Neaves  for  the  pannels J  know  that  the  trial 

was  postponed  in  October,  in  consequence  of  the  pregnancy  of  the  fe- 
male pannel.  She  was  delivered  in  Jail,  about  a  month  after  the  Perth 
Circuit. 

John  Irving  Henderson,  Sheriff*- Substitute  of  Forfarshire,  also 
proved  the  declarations. 

Duncan  M*Nab,  night  watchman  of  the  Dundee  police, — I  was  on 
duty  in  Thorter  Row,  of  Dundee,  on  the  night  of  Saturday,  the  4th  of 
August.  I  know  the  pannels'  house,  and  had  occasion  to  pass  and  re- 
pass it  in  the  course  of  my  beat.  It  is  in  a  close  which  enters  into 
Thorter  Row.  About  a  quarter  past  one  I  heard  a  noise  as  of  people 
fighting  within  the  house.  I  thought  some  people  were  drunk  and  others 
trying  to  pacify  them.  I  heard  no  words,  but  a  sound  as  if  feet  work- 
ing on  the  floor.  About  twenty  minutes  afterwards  I  returned,  and 
went  into  the  Court,  where  I  saw  a  dead  man  lying.  The  body  was 
lying  on  its  back,  close  to  the  stair  which  comes  down  from  the  pan- 
nels' house.     It  is  an  outside  stair  at  the  end  of  the  house.     The  bodv 

• 

was  opposite  the  landing-place  at  the  top  of  the  stair.  The  stair  is 
seven  or  eight  steps  in  height.  There  is  a  railing  about  three  feet  high 
on  the  outside  of  the  steps,  and  round  the  landing  place.  The  head  of 
the  body  was  towards  the  entry  of  the  Court,  and  the  feet  next  the  side 
of  the  stair,  about  eighteen  inches  distant  from  the  stair.  The  body 
was  straight,  except  that  the  knees  were  bent.  I  thought  it  was  a  man 
asleep,  or  drunk,  but  went  and  handled  the  body,  and  then  found  be 
was  dead.  I  did  not  know  the  man.  It  was  dark,  but  I  bad  my  lan- 
tern. There  was  a  man  coming  through  the  Court,  whose  name  is 
Annal.  I  lefl  him  in  charge  of  the  body  while  I  went  to  the  Police 
Office.  Peter  Forbes,  the  night  patrol,  came  back  with  me  to  the 
Court.  We  found  Annal  still  there,  and  the  body  lying  as  I  had  left  it. 
I  went  a  second  time  to  the  Police  Office,  and  got  a  barrow.  Serjeant 
Low  came  back  with  me.  He  recognised  the  body,  and  it  was  then 
taken  on  the  barrow  to  the  Police  Office.  Before  we  removed  it.  Low 
went  into  the  pannels'  house,  but  I  did  not  accompany  him.  About 
half-past  twelve  o'clock  that  night  I  saw  a  man  come  out  from  Summers' 
back-door,  in  the  Court,  and  knock  at  the  door  of  the  pannels'  house. 
I  think  that  was  the  same  man  whom  I  afterwards  found  dead.  I  did 
not  see  the  door  opened,  but  I  left  him  standing  before  it.     I  saw  the 
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male  pannel  about  twelve'o'clock,  in  the  Court,  going  towards  his  own 
boose. 

Crots-examinedby^ZAYi^sfor  the  pannels. — There  are  three  ta- 
verns with  back-doors  into  the  Court,  Wright's,  Summers'  and  Ander- 
son's. There  were  very  few  people  going  about  the  Court  that  night. 
I  never  saw  it  so  quiet. 

George  Mathbwson,  architect  in  Dundee,  proved  the  plan  of  the 
locus*deUcH  libelled  on.  The  Court  is  about  six  yarda  wide.  The 
lower  step  of  the  stair  is  almost  opposite  the  entrance  to  the  Court. 
There  is  a  stair-case  on  the  right  hand  side  of  the  Court  leading  to  Mrs. 
Easson  or  Scott*s  house.  From  that  staircase  to  the  stair  ot  the  pan* 
Dels'  house  is  15  feet. 

William  Annal,  tailor  in  Dundee, — I  remember  spending  a  part  of 
the  night  of  Saturday  the  4th  of  August  in  Wright's  tavern,  which  has  a 
door  leading  into  a  court  off  Thorter  Row.     I  left  the  tavern  to  go 
home  between  one  and  two  o'clock.     In  the  court  I  found  M^Nab  the 
watchman,  and  a  body.     I  examined  the  body,  and  found  it  dead.     I  put 
my  hand  to  the  pulse,  and  down  the  breast.     There  was  no  motion,  but 
the  body  was  warm.     I  remained  with  the  body  till  the  policeman  re- 
turued  with  other  men,  and  removed  the  body,  on  a  barrow,  to  the  police 
office.    I  did  not  alter  its  position  while  I  remained  there  alone.     The 
body  was  lying  on  its  back,  at  the  foot  of  an  outer  stair,  the  feet  point- 
ing towards  the  stair,  and  the  head  towards  the  mouth  of  the  court.     It 
was  near  the  lowest  step  of  the  stair,  but  the  feet  were  opposite  the  land- 
ing place  of  the  stair. 
By  the  Court. — The  court  is  paved  with  flag  stones. 
James  Low,  eerjeant  of  the  Dundee  police. — I  remember,  on  the 
nigbt  of  the  4th  of  August,  receiving  from  M^Nab  a  report  of  a  dead  body 
being  found.     I  sent  Peter  Forbes  along  with  him,  and  afterwards  went 
myself  with  a  barrow.     We  went  into  a  paved  court  off  Thorter  Row, 
where  we  found  a  body  lying  on  its  back,  with  the  head  towards  the 
entry  of  the  court,  and  the  feet  towards  an  outer  stair  that  projects 
from  the  wall   of  a  house.    By  the  liglit  of  the  watchmen's  lanterns 
I  recognised  the  body  to  be  that  of  John  Woods,  pedlar,  the  pannels' 
son.    On  doing  so,  1  went  and  knocked  af  the  door  of  the  pannels' 
house.  The  door  was  fastened.    The  male  pannel  opened  it.   I  found  both 
pannels  in  the  house,  and  an  infant  child  about  two  years  old,  and  no 
one  else.     The  male  pannel  had  a  white  hat  on ;  and,  I  think,  all  his 
clothes  except  his  copt.     When  I  got  in,  I  asked  him  where  was  John, 
meaning  his  son.     He  said,  "  1  do  not  know  ;  he  is  not  here,  he  shan't 
be  here.'*     I  turned  away  from  him,  and  asked  the  female  pannel  if  she 
knew  where  John  was?    She  said  she  did  not  know.     I  asked  her  where 
she  bad  seen  him  last,  and  I  think  she  said  he  had  been  at  the  outside  of 
the  door  about  half  an  hour  before,  and  that  his  father  would  not  let  him 
.  I  asked  where  she  thought  he  might  have  gone.  She  said  she  could  not 
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No.  52.   tell,  but  8he  thought  she  heard  him  fall  over  the  stair.    I  asked  the  father 
Heuietta  ^^  ^^  knew  anything  of  this.     I  think  his  answer  was,  "  It  was  not  me 

Woods,    that  did  it,''  or  words  to  that  effect.    We  had  the  body  removed  to  the 

1839!^    police  office.    I  left  Peter  Forbes  in  charge  of  the  pannels.    He  was 
present  when  I  was  questioning  them.     When  we  got  to  the  police 

Murder,  office  I  sent  for  Dr.  Webster,  who  came  immediately  and  examined  the 
body.  It  was  then  between  two  and  three  o'clock.  The  body  was  then 
precisely  in  the  condition  in  which  it  was  found.  I  went  back  to  the 
pannels*  house,  and  brought  from  thence  a  number  of  pieces  of  rope, 
which  I  found  in  an  open  press  or  pantry.  I  observed,  on  the  neck  of 
the  body,  a  red  mark,  and  some  parts  of  it  indented,  as  if  a  cord  had 
been  drawn  tight  round  the  neck.  On  the  Sunday  forenoon  Dr.  Moon 
examined  the  body,  which  was  still  in  the  same  state. 

By  the  Court. — There  was  a  child  in  the  house  when  we  went  back. 
There  was  no  one  else  in  the  house.  The  female  pannel  was  present 
when  I  found  the  ropes.  I  do  not  recollect  that  she  made  any  obser- 
vation. The  thickest  rope  was  hanging  on  a  nail  behind  the  door  of 
the  pantry,  and  the  others  were  lying  on  the  floor,  at  the  foot  of  a  table 
in  the  pantry. 

By  Innes. — I  applied  two  of  the  smaller  ropes  to  the  indented  marb 
on  the  neck  of  the  deceased,  and  found  it  exactly  to  correspond.  Dr. 
Webster  was  present  at  this  time.  It  was  applied  again  in  Dr.  Mood's 
presence. 

Peter  Forbes,  one  of  the  night  patrol  in  the  Dundee  poUce, — cor- 
roborated the  evidence  of  Duncan  M'Nab.  The  body  was  still  warm 
when  I  saw  it,  but  quite  dead.  I  knew  it  to  be  John  Woods,  the  male 
pannels  son  by  a  former  marriage.  I  went  with  Low  into  the  pannels' 
house,  where  we  found  both  pannels  and  an  infant  child,  no  one  else. 
The  male  pannel  was  walking  about  the  floor  with  a  hat  on,  and  all  his 
clothes  except  his  coat.  His  wife  was  toasting  oatcakes  at  the  fire. 
She  also  was  fully  dressed.  Low  asked  if  John  was  in.  The  male  pan- 
nel said  no,  he  was  not  there,  and  should  not  be  there,  and  swore.  The 
female  pannel  said  he  had  been  at  the  door,  about  half  an  hour  before, 
asking  in,  but  was  refused,  and  that  he  had  then  asked  for  the  key  of  the 
cellar,  where  he  had  slept  for  the  two  previous  nights,  but  that  his  father 
would  not  allow  him  to  get  it.  She  said  also  that  she  thought  she  heard 
him  fall  over  the  stair.  Low  asked  the  father  if  he  knew  anything  of 
that — if  he  pushed  him  over  the  stair.  The  male  pannel  said,  **  No, 
but  I  caused  another  to  do  it  s"  Low  asked  who  that  was,  and  he  said  be 
did  not  know.  I  was  left  in  charge  of  the  pannels.  Some  ropes  were 
afterwards  taken  from  the  house.    (Identifies  the  ropes  libelled  on,) 

By  the  Court. — The  male  pannel  was  rather  the  worse  of  liqaori 
but  could  walk  as  well  as  I  could,  and  understood  what  he  was  saying. 
The  woman  was  quite  sober. 

Margaret  Linbsay  or  Summers,  wife  of  George  Summers,  public' 
house  keeper  in  Dundee, — My  house  has  a  door  opening  into  the  same 


Murder. 
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ccNirt  as  the  paniieb'  house.    I  remember,  ob  the  night  of  the  4th  of    No.  52, 
August,  at  about  half  past  twelve,  after  the  house  was  shut  up,  some  ^'^^5^^ 
ooe  coming  and  knocking.     I  asked  who  was  there,  the  person  said  it    \i|r!x>di 
was  Johnny  Woods,  and  I  thought  the  voice  was  that  of  the  panneb'  Feb.  26 
800,  whom  I  had  known  for  many  years.    I  did  not  let  him  in,  and  did     ^^^' 
not  see  him  at  all.    He  asked  for  a  glass  of  whiskey,  but  I  gave  him 
Booe. 
Croii-examined  by  'Sbatbs^Jot  the  parmels, — The  pannels  have  only 

one  child  about  three  years  old.    They  hare  lived  in  the  close  ever 

iioce  they  were  married. 
jB^  the  CouBT« — The  patinels'  son,  John,  was  a  man  of  middling  sise 

sad  strength.     When  he  spoke  to  me  through  the  door,  I  thought  he 

vas  in  drink. 
AoHXs  HxnDBBSON  or  Mitchsll,  widoWf  residtng  in   Overgate 

^eei  qfJDmndee. — 1  keep  the  Wright's  Tavern,  which  has  a  door  into 

the  court  where  the  pannels  live.    I  have  known  them  for  some  time. 

I  know  that  the  male  pannel  had  a  son  by  a  former  marriage,    i  saw 

him  twice  in  his  father's  house.    I  remember,  on  a  Saturday,  about  a 

week  before  his  death,  hearing 

N£AV£S,  for  the  pannels,  objected  to  evidence  being 
received  of  any  particular  circumstance  unconnected  with 
the  crime  charged.  In  regard  to  the  statements  in  the 
pannels'  declaration,  which  this  examination  may  be  in- 
tended to  contradict,  the  prosecutor  cannot,  by  putting 
questions  to  the  pannel  when  under  examination,  make 
that  evidence  which  is  not  evidence. 

Innes,  for  the  prosecution,  answered,  that  the  examina- 
tion proposed  was  competent,  not  to  prove  a  crime  not 
charged,  but  to  show  the  state  in  which  the  parties  lived 
together,  and  the  probable  cause  of  quarrel. 

The  Court  held,  that  it  was  competent  to  lead  evi- 
dence of  what  took  place  so  recently  as  the  week  before. 

Thb  Witness. — On  the  occasion  to  which  I  have  referred,  I  heard 
a  noise  as  of  a  quarrel,  and  on  going  to  the  house,  I  found  the  male  pan- 
nel and  his  son  struggling,  and  shaking  each  other  throvgh  the  floor. 
His  wife  was  standing  bye  quite  unconcerned.  Whilst  they  were 
struggling  they  fell  over  a  small  tub.  The  son  before  that  had  had  the 
better  of  the  father,  but  the  father  then  got  uppermost.  They  were 
not  striking  each  othei*.  This  was  between  six  and  seven  in  the  after- 
noon. J  tried  to  separate  them,  but  failed,  and  called  to  Andrew  Mill 
«nd  John  Galloway  for  assistance.  They  came,  and  I  then  left  the 
hotise. 
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So,  52.        By  the  Court.     There  was  not  a  word  spoken  during  the  stru^e. 
HeiHietu  ^  could  not  say  whether  they  were  drunk  or  sober.     They  were  still 


Woods,    lying  on  the  ground  when  I  left  thera. 

7eb.  2f 
1839. 


Feb.  25        ^^  Nea VEsybr  the  pannels.     My  tavern  is  directly  behind  the  pan- 


nels'  house.   Tiiere  is  nothing  between  them  but  a  water-run.   I  was  late 
Murder.   "P  cleaning  my  hoase  the  night  on  which  the  body  of  John  Woods  was 
found — till  three  in  the  morning.    I  heard  no  disturbance  in  the  pannels' 
house. 

JBt/  the  SoLiciTOB- General. — My  house  enters  both  from  Over- 
gate  street  and  from  the  court.  I  heard  no  voices  in  the  court  that 
night,  nor  the  sound  of  a  barrow. 

By  the  CouBT. — The  other  time  I  saw  the  deceased,  in  his  father's 
house,  was  six  or  eight  weeks  before. 

Andrew  Mill,  sail&ry  residing  in  Thorter  Bow  of  Duntfee. — My 
window  looks  out  into  the  court  in  which  the  pannels'  house  is.  On  a 
Saturday  night,  a  week  previous  to  the  death  of  the  pannels'  son,  I  heard 
cries  for  assistance  proceeding  from  the  pannels'  house.  When  I  got 
there  I  found  the  male  pannel  and  his  son  struggling.  The  pannel  was 
on  the  top  of  his  son,  with  his  hand  on  his  neckcloth,  and  his  knee  on 
his  breast.  John  Galloway  was  with  me.  We  interfered  and  separated 
them.  The  wife,  was  present.  She  wanted  to  strike  the  son  with  the 
poker,  and  turn  him  out  of  the  house.  She  tried  to  strike  him  three 
times,  and  in  doing  so  hit  me.  I  could  not  say  whether  she  was  drunk 
or  not.  But  she  was  violent,  and  swore.  I  did  not  understand  any- 
thing of  the  cause  of  quarrel.  She  always  swore  at  the  son,  and  toid 
him  to  go  out.  He  said  he  had  more  right  there  than  she  had.  I  got 
the  young  man  out  of  the  house,  and  advised  him  to  leave  his  fisLther't 
house  altogether.  He  said  he  would.  He  said  also  that  it  was  always 
his  step-mother's  fault  that  they  quarrelled.  He  did  not  say  how,  or 
what  she  did.  He  said  nothing  about  his  father  or  his  conduct.  I  never 
saw  him  in  life  again.  I  remember  the  night  on  which  his  body  was 
found  in  the  close.  My  wife  and  I  were  at  home  that  night.  I  heard 
a  noise,  as  of  .tumbling  about  chairs  and  tables,  from  the  inside  of  the 
pannels'  house.  I  said  to  another  man,  who  was  in  my  house,  **  that  is 
that  body  Wood  and  his  son,"  thinking  it  was  a  common  quarrel. 

Bt/  (he  Court. — I  did  not  know  whether  the  pannels  were  married  or 
not. 

Isabella  Shepherd  or  Mill,  wife  of  the  last  witness- — I  recol- 
lect the  night  on  which  a  dead  body  was  found  in  the  court,  About  a 
quarter  past  twelve  o'clock  that  night  I  heard  a  noise  in  Wood's  house. 
The  door  was  shut.  There  was  a  light  in  the  house.  I  heard  voices  of 
persons  quarrelling.  1  recognised  the  voices  of  both  the  pannels,  and  of 
John  Woods  the  male  pannei's  son.  I  heard  also  the  noise  as  of  a  table 
or  chair  drawn  along  the  floor.  I  heard  nothing  that  was  said. 
On  the  Saturday  before  that,  I  recollect  looking  over  the  window,  and 
seeing  my  husband  and   Galloway  going  up  the  stair  to  the  panneU 
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faouw.    Before  this  I  bad  heard  sounds  of  quarrelling  in  the  pannels'    No.  02. 
hoDfle.    I  also  saw  the  female  pannel  push  the  deceased  John  Woods  H^orj^tta 
down  tbe  st«dr.    They  were  constantly  quarrelling  since  they  came  to    Woods, 
that  boose,  which  was  a  twelvemonth  before.  im/^ 

By  the  Coubt. — It  was  while  my  husband  was  going  down  the  stair  _ 

vith  John  Woods  that  I  saw  the  female  pannel  pushing  him.  Murder^ 

Ann  Ross  or  M'Lban,  wife  of  Angus  M*Leany  labourer^  rending 
M  Thorier  Row^  Dundee. — I  knew  the  pannels  and  their  late  son  by 
sight.    On  tho  Saturday  before  the  son's  death,  I  heard  a  scuffle  in  their 
bouse.    On  the  night  on  which  the  body  was  found  1  had  occasion  to 
pan  through  the  court  after  twelve  o'clock.     There  was  then  a  light  in 
the  pannels'  house.    I  was  crossing  the  court,  and  heard  voices,  scolding 
and  swearing.     I  cannot  say  whose  voices  they  were,  or  whether  the 
voices  of  men  or  women,  or  how  many  voices  there  were.     I  heard  no 
particular  words  that  I  can  now  remember.  I  heard  quarrelling.  I  cannot 
tell  what  I  heard  a  man  say,  or  what  was  the  sense  of  it.    I  did  not  hear 
the  words,  "  I'll  hang  you  before  I  sleep,"  nor  anything  like  that.    I  am 
quite  sure  I  did  not  hear  the  word  *<  hang,"  or  the  word  <'  sleep."     I 
cannot  tell  any  one  word  that  I  heard. 

By  the  Coubt. — I  did  not  hear  the  word  *<  choke,"  or  <<  strangle." 
I  cannot  tell  what  tbe  words  of  swearing  were. 

Ann  Easson  ob  Scott,  toije  of  George  Seotty  weaver^  rending  m 
Tkorter  BaWf  Dundee. — I  live  in  the  same  court  as  the  pannels.  1 
knew  the  late  John  Woods  by  sight.  He  appeared  to  be  21  or  22 
years  of  age.  I  never  heard  of  any  dispute  between  him  and  his  father 
till  the  week  before  his  death.  I  remember,  on  the  evening  of  the  pre- 
▼  OQs  Saturday,  hearing  a  noise  of  quarrelling  in  the  pannels'  house.  It 
appeared  to  be  a  quarrel  between  the  two  pannels  and  the  late  John 
Woods.  They  were  all  fighting  through  other.  I  heard  the  female 
pannel  stamping  her  foot,  and  bidding  the  son  go  to  the  door,  and  heard 
the  son  giving  her  bad  language  in  return.  The  door  was  open.  I 
did  not  see  any  of  them.  I  did  not  hear  the  deceased  abuse  his  father, 
hnt  I  heard  him  tell  his  step^mother  that  the  house  was  his  father's  as 
veil  as  hersy  and  then  I  heard  the  father  say  that  he  would  put  an  end 
to  his  son's  existence.  On  tbe  following  Saturday,  I  recollect,  as  I 
came  down  my  stair,  (which  b  the  same  as  the  stair  to  Summers'  tavern, 
and  is  on  the  right  hand  side  of  the  court,)  I  saw  the  now  deceased 
John  Woods  at  Summers'  door.  It  was  then  about  half  past  twelve 
o'clock.  He  held  my  candle  for  me  as  I  went  down  the  stair.  I  re- 
turned, and  found  him  still  there.  Mrs.  Summers  spoke  to  him  through 
the  door,  but  he  did  not  get  in.  He  asked  for  whiskey,  but  did  not  get 
it.  I  went  up  stairs,  and  he  went  up  part  of  his  father's  stair.  He  was 
yeryfau,  I  did  not  see  him  go  into  his  father's  house.  I  went  to  bed, 
but  did  not  fall  asleep,  and  rose  again  to  let  in  a  tailor  boy  who  lodged 

with  US.    I  had  previously  heard  a  noise,  and  when  1  got  up  I  went  to 

the  sturcase  window,  which  is  four  stairs  up,  looking  into  the  court,  and 


880    REPORTS  OF  CASKS  BEFORE  THE  HIGH  COURT 

No.  62.  directly  opposite  the  paonels'  stair.  When  I  got  to  that  window,  I  as- 
l[^jV^{^  certained  that  the  noise  came  from  the  pannels'  house.    I  heard  a  cry  of 

Woodik    murder>  like  far  away,  in  a  faint  and  low-like  tone.     I  then  went  down 

ia39      ^^  ^  window,  two  floors  lower  down  in  the  stair  case,  and  put  my  head 

..____  out  at  a  broken  pane.   I  heard  John  Woods  say,  in  a  low  and  mournful 


Murder,    tone,  <<  Don't  choke  me  father.'*     This  was  said  only  once.    There  was 
no  other  noise,  except  a  scaffling  of  feet,  and  the  noise  as  of  a  table  or 
chair  thumping  against  the  floor,  and  I  thought  I  heard  the  noise  of  t 
person  knocking  a  head  on  the  floor.     I  thought  this  at  the  time,  and 
was  consequently  more  alarmed  at  this  noise  than  anything.     I  heard 
the  father's  voice  reply,  *<  I'll  be  your  batcher  before  I  sleep."    I  did  not 
hear  a  third  voice  at  that  time.    I  had  heard  the  female  panners  voice 
at  difierent  times  that  night,  but  not  speaking  angrily.    After  the  words 
ceased  between  the  paanei  and  his  son,  the  other  noise,  as  of  scuffling 
and  thumping,  continued.    A  policeman  came  into  the  court,  calling 
past  one.    He  looked  towards  the  house  from  which  the  noise  pro- 
oeeded,  and  then  went  away.    A  little  after  this  the  noise  stopped.    It 
would  then  be  nearly  half  past  one.    I  still  continued  at  the  window, 
but  heard  no  noise.   As  the  half  hour  was  ditqtping^  I  saw  the  door  of 
the  pannels'  house  open,  and  the  father  fetching  out  the  son.    I  saw  this 
by  the  light  that  came  from  their  house.     The  father  had  his  hands  un- 
der the  oxters  of  the  son,  and  was  pushing  him  before  him.     Nobody 
was  with  him  at  first,  but  afterwards  Mrs.  Woods  came  to  the  door,  and 
went  down  the  stair  assisting  her  husband  to  carry  down  his  son.    She 
had  the  feet.     They  carried  the  body  down  the  stair  between  them,  and 
laid  it  down  across  the  court,  with  the  head  towards  the  entry  of  the 
dose,  and  the  feet  close  to  the  stair.     After  this  they  went  up  the  stair 
and  shut  the  door.     I  did  not  hear  them  say  anything  to  one  another. 
I  heard  the  woman's  voice  speaking  to  her  husband  very  low.     I  could 
not  catch  the  words,  or  the  meaning  of  them, — (ufierapamKt  andhavitig 
been  warmd  that  she  mttst  speak  out  J — I  thought  at  the  time  that  what  the 
woman  said  was,  that  they  would  not  be  fashed  any  more.    Soon  after 
this  some  policemen  came  with  a  barrow,  and  the  body  was  removed. . 
By  the  Soucitor-Gbnbrai*. — The  body  was  carried  down  the  stair 
head  foremost.     The  father  went  first,  carrying  the  head,  and  the  wo- 
man followed,  carrying  the  feet     The  body  was  laid  opposite  the  land* 
ing  place.     When  the  door  was  opened,  before  the  body  was  brought 
out,  the  female  pannel  looked  out.     She  went  in  immediately,  and  then 
the  body  was  brought  out.     No  one  was  in  the  Court  when  she  looked 
out ;  but  I  was  at  the  window,  and  remained  quite  still. 

cross-examined  by  NsAvasybr  the  panneis. — About  four  or  five  mi- 
nutes after  the  pannels  went  into  their  house  the  barrow  came.  I  first 
told  what  I  had  seen  that  night  on  the  Monday. 

By  the  Coubt. — After  I  saw  the  body  laid  down  in  the  Court,  I  did 
not  do  anything.  1  went  away  from  the  window  a  little  after  that.  I  did 
not  suppose  that  he  was  dead ;  having  seen  him  so  shortly  before  drunk. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  881 

I  thought  he  was  carried  away  to  the  Lock-up  house  on  that  account  No.  62. 

I  fint  heard  that  he  was  dead  on  the  Sunday  morning  about  eight  jienni^ 

o'clock.    My  husband  told  me,  and  I  then  mentioned  to  him  what  I  Wooda, 

had  seen.     I  was  taken  to  the  Procurator-Fiscal's  office  to  be  examined  |^ 
on  the  Tuesday.     It  was  to  some  of  the  neighbours  that  I  told  what  I  .    , 


bad  seen  on  the  Monday.     I  bad  no  particular  acquaintance  with  the    Mnrderb 
paonels,  though  I  knew  them  as  living  in  the  same  court. 

Alexander  Webster,  phyncian  in  Dundee, — I  was  sent  for  to 
the  Police  Office  a  little  after  two  o'clock  on  the  morning  of  Sunday  the 
5th  of  August,  to  examine  a  body,  and  prepared,  along  with  Mr.  Moon, 
the  report  libelled  on.  [The  witness  here  read  the  report,  which  stated 
the  principal  external  appearances  on  the  body  to  be  a  puffy  tu- 
mour about  the  size  of  a  crown-piece,  on  the  back  part  of  the  bead,  a 
depressed  and  discoloured  line  about  a  quarter  of  an  inch  in  breadth, 
across  the  upper  part  of  the  wind- pipe,  and  livid  marks  on  the  inner 
lide  of  both  arms,  and  on  the  left  wrist.  The  lips  were  slightly  livid, 
aDd  the  pnpils  of  both  eyes  dilated.  The  skull  was  fractured,  and  the 
loDgs  slightly  congested — and  there  was  found  extravasation  below  the 
integuments,  throughout  the  whole  course  of  the  external  line  round 
the  neck.  The  general  appearance  of  the  body  indicated  that  the  de- 
ceased had  enjoyed  robust  health,  and  the  death  appeared  to  have  been 
caused  by  violence,  either  the  injury  on  the  head,  or  the  tight  applica- 
tion of  a  ligature  round  the  neck  being  sufficient  to  produce  death. 
But  if  the  injury  of  the  head  proved  fatal,  some  considerable  time 
might  have  been  expected  to  elapse  between  the  date  of  the  injury  and 
the  fatal  result,  whereas  if  suffocation  was  the  cause  of  death,  it  must 
have  ensued  in  a  few  minutes.]  When  I  first  Stiw  the  body  it  was  warm, 
and  bore  marks  of  very  recent  death.  The  tumour  outside  the  head  cor* 
responded  with  the  fracture  of  the  skull.  That  injury  must  have  been 
caused  by  a  blow,  and  might  very  probably  be  occasioned  by  knocking  the 
bead  violently  on  the  floor.  The  marks  on  the  arms  were  such  as  might 
be  caused  by  the  grasp  of  a  finger  or  thumb,  and  were  quite  recent.  The 
mark  round  the  neck  did  not  extend  below  the  left  ear.  That  mark  may 
have  been  caused  by  a  tight  small  ligature  drawn  round  the  neck.  I 
vas  shown  a  piece  of  rope  which  was  said  to  have  been  found  in  the 
panneb*  house,  and  on  fitting  it  to  the  marks  on  the  neck  I  found  it 
suited.  I  should  be  at  a  loss  to  account  for  the  mark  on  the  neck  in 
any  other  way  than  that  I  have  mentioned.  There  was  nothing  in  the 
appearance  of  the  body  inconsistent  with  the  supposition  of  the  death 
having  been  caused  by  strangulation.  The  blow  on  the  head,  which 
produced  the  fracture  and  tumour,  must  have  been  before  the  applica- 
tion of  the  ligature  to  the  neck.  The  tumour  must  have  been  produc- 
ed during  life,  though  it  may  have  been  caused  in  the  course  of  the 
struggle.  I  have  heard  the  whole  of  the  evidence.  The  state  of  the 
head  might  have  been  produced  by  the  knocking  which  was  heard 
the  floor.    Both  iiyuries  were,  in  my  opinion,  mortal.    But  aAer  hear* 
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No.  62.    ^^S  ^h®  evidence,  my  impression  is  that  death  was  brought  about  by 
Arthur  and  strangulation. 
Woods        -^^  ^^  Court. — The  appearance  of  the  lips  and  pupils  of  the  eyes 
Feb.  25    described  in  the  report  might  have  been  produced,  although  death  had 
been  caused  by  the  fracture.     Supposing  the  blow  on  the  head  not  to 
Murder.    ^^^®  produced  death,  it  would  still  render  the  deceased  insensible,  and 
incapable  of  resistance.     The  state  of  the  lungs  described  in  the  re- 
port is  an  appearance  of  death  by  suffocation. 

Adam  Moon,  surgeon  in  Dundee,  concurred  with  the  preceding  wit- 
ness as  to  the  report  libelled  on,  the  nature  of  the  marks  on  the  body, 
and  the  probable  cause  of  death.  From  the  absence  of  any  mark  oo 
the  neck,  under  the  left  ear,  I  should  conclude  that  the  rope  had  been 
drawn  upwards,  and  strangulation  produced  in  that  way. 

Bi/  the  Court — The  fracture  must  have  been  produced  during  life, 
and  therefore  probably  before  the  strangulation.  The  appearance  of  the 
lungs  indicated  death  by  strangulation.  I  cannot  say  that  the  dilation 
of  the  pupils  of  the  eyes  could  be  assigned  to  either  cause  of  death. 

Two  declarations  by  each  of  the  pannels  were   then 
read.   Those  of  Arthur  Woods  stated,  that  he  had  turned 
his  deceased  son  out  of  his  house  on  Saturday  the  28th 
of  July,  and  except  passing  him  in  the  street  on  the  follow- 
ing Wednesday,  had  not  seen  him  since,  and  particularly 
denied  that  he  had  either  seen  him  or  heard  his  voice  at 
any  time  during  the  night  libelled.     The  pannel,  Hen- 
rietta Young  or   Woods,  denied  in  her  declarations  that 
she  had  ever  any  quarrel  with  the  deceased,  or  had  ever 
struck  or  attempted  to  strike  him,  but  she  admitted  having 
had  a  poker  in  her  hand  on  the  occasion  of  a  quarrel  be- 
tween him  and  his  father,  on  Saturday  the  28th  of  July. 
She  stated  farther,  that  she  had  allowed  the  deceased,  with- 
out her  husband's  knowledge,  to  sleep  in  the  cellar  below 
their  house,  on  the  nights  of  the  Thursday  and  Friday 
preceding  his  death-— that  she  saw  him  also  on  the  Satur- 
day evening,  while  her  husband  was  out, — that  he  return- 
ed again  that  night  and  knocked  at  the  door,  asking  for 
the  key  of  the  cellar,  that  he  might  sleep  there  again, 
which  his  father  refused  to  allow  him  to  do — that  he  went 
away  without  being  allowed  to  enter  the  house — that 
about  a  quarter  of  an  hour  afterwards  she  (the  pannel), 
heard  a  noise  **  as  if  something  like  a  shoe  had  been  thrown 
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against  the  iron-railing  of  the  stair/'  and  i^^^^diately  ^n«.^»«^ 
thereafter  the  voice  of  a  man  as  if  at  the  foot  of  the  stair,  Heonetta 
saying  '*  rise,  man/'  to  which  she  heard  the  deceased  re-   p^b.  26 
ply, "  My  God," — and  that  immediately  after  this  she  heard     *®^- 
a  bustle  in  the  court,  and  on  looking  out  of  a  window  saw  u^^er 
the  policemen  and  the  barrow. 

The  Solicitor-General,  for  the  prosecution,   ar- 
gued, that  with  respect  to  the  male  pannel  there  could  be 
no  doubt  of  his  guilt — and  with  regard  to  the  female,  any 
hesitation  which  might  exist  in  the  minds  of  the  Jury  must 
arise  only  from  feelings  of  compassion.   There  is  no  doubt 
of  the  death,  or  of  its  having  been  caused  by  strangula- 
tion.    The  deceased  and  his  father  are  proved  to  have 
been  on  bad  terms.     He  is  traced  to  the  pannels'.  house,  in 
which  at  the  time  there  is  no  one  except  the  two  pannels, 
and  an  infant  child.     The  last  words  he  is  heard  to  utter, 
^  Don't  choke  me,  father," — accord  exactly  with  what  is 
proved  to  have  been  the  cause  of  death,  and  shortly  after 
this,  and  the  threat  of  the  father,  **  I'll  butcher  you  before 
I  sleep," — the  body  is  borne  out  by  the  two  pannels.  There 
cannot  be  the  least  doubt  that  the  son  was  murdered  by 
his  father.     And  there  is  nothing  in  the  conjugal  relation 
which,  according  to  the  authorities  in  our  law,  can  free 
the  female  pannel  from  the  guilt  of  having  been  an  acces- 
sory to  the  crime.  (Hume,  Vol.  i.  p.  47.>  Alison,  Vol.  i. 
p.  668.)      There  have  been  cases  in  which  it  has  been 
argued,  that  the  presence  of  a  wife — ^not  participating 
in  the  crime,  but  the   trembling  and   weeping  specta- 
tor of  a  deed,  which  she  could  not  bring  herself  to  in- 
terfere to  prevent, — did  not  involve  her  in  the  guilt  of 
murder ;  and  able  and  eloquent  advocates  have  in  such  cir- 
cumstances wrung  from  the  weakness  of  juries  a  verdict 
of  acquittal.     But  there  are  here  no  such  circumstances. 
The  female  pannel  is  herself  found,  the  previous  week,  in- 
flicting violence  on  the  deceased,  striking  him  with  a 
poker.    On  the  night  of  the  murder  she  is  the  only  other 
person  in  the  house — she,  as  well  as  her  husband,  is  heard 
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No.  52.  quarrelling  and  swearing.     The  strangulation,  which  was 
Henrietta  the  cause  of  death,  cannot  have  been  brought  about  hj 
F^bTlsd  ^^^  ™^°  without  assistance — and  then  there  is  the  expres- 
1839.    gjQji  which  she  is  heard  to  utter  in  a  low  voice,  after  as- 
Mj^rder.  sisting  to  carry  the  body  down  stairs, — ^the  expression  in 
which  she  congratulates  her  husband  on  the  commission 
of  the  crime.     If  the  guilt  of  the  pannels  is  clearly  esta- 
blished, the  jury  have  nothing  to  do  with  consequences, 
the  responsibility  of  which  lies  with  the  law  and  the 
Legislature. 

Ne  AVES,  for  the  pannels,  answered, — There  is  a  material 
difference  between  the  cases  of  the  two  pannels.  Although 
it  is  true  that  the  influence  of  her  husband  will  not  excul- 
pate a  wife,  if  she  is  clearly  proved  to  have  been  an  ac- 
cessory in  the  commission  of  a  crime,  it  is  equally  certain 
that  the  existence  of  such  influence  greatly  affects  the  pre- 
sumptions, upon  which  her  accession  can  be  established. 
In  the  present  ease,  too,  the  wife  may  be  innocent  although 
the  husband  is  guilty,  which  is  not  the  case  in  regard  to 
the  male  pannel.  But,  looking  first  to  the  case  as  regards 
both  pannels,  there  is  no  proof  of  any  previous  preparation 
— there  is  an  utter  absence  of  any  adequate  motive — 
there  is  no  appearance  of  guilt  in  the  subsequent  conduct 
of  the  accused.  Without  the  evidence  of  Mrs.  Easson,  the 
prosecutor  would  have  no  case.  She  certainly  is  corrobo- 
rated in  some  respects,  but  not  in  many  particulars  in 
which  corroboration  was  competent.  She  describes  cer- 
tain noises  which  she  heard,  in  an  order  that  does  not  at 
all  agree  with  the  theory  of  the  medical  witnesses.  For 
they  say  that  the  strangulation  must  have  followed  the 
fracture ;  but,  according  to  her  evidence,  it  preceded  it 
Then  she  allows  the  policeman  to  come  into  the  Court 
and  go  away,  without  informing  him  of  the  great  alarm 
which  she  describes  herself  as  feeling ;  and  her  account  of 
the  barrow  coming  for  the  body  in  two  or  three  minutes,  is 
wholly  contradicted  by  the  evidence  of  what  really  took 
place.  Then  in  regard  to  the  female  pannel, — even  suppos- 
ing her  husband  to  be  guilty,    there  is  not   sufficient 
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proof  against  her.    Not  a  vestige  of  evidenee  exists  of  her  no.  53. 
barbouring  previous  ill-will  against  her  stepson — the  al-  ^^^  ^^ 
lotion  of  the  deceased  to  one  oi  the  witnesses  cannot  "^ooat, 
establish  this.  No  inferencecan  be  drawn  from  her  assisting    1839.^ 

her  husband  in  the  previous  scuffle,  in  which  it  is  proved 

that  the  son  at  first  had  the  better  of  his  father ;  and  the  "'^®''' 
only  drcumstance  to  connect  her  with  the  crime,  is  the 
remark  which  Mrs.  Easson  thought  she  made  as  to  not  be* 
mg^ashed  with  him  again.  Before  she  can  be  convicted, 
the  jury  must  be  satisfied,  not  only  that  she  was  in  the 
house,  but  that  she  was  actually  and  manually  instrumen- 
tal in  the  murder. 

Lord  Moncreiff  charged  the  jury,  commenting  on 
the  evidence  at  some  length,  and  pointing  out  the  false 
statements  contained  in  the  declarations  of  both  pannels. 
His  Lordship  expressed  an  opinion,  that  the  death  having 
been  caused  by  strangulation,  the  case  was  clearly  one  of 
deliberate  murder,  and  that  the  proof  was  very  strong 
against  the  male  pannel.  In  r^ard  to  the  woman,  her 
statement  as  to  hearing  the  deceased  fall  over  the  stair, 
oranddes  in  a  remarkable  manner  with  the  evidence  of 
Mrs.  Easson,  and  the  position  in  which  the  body  was 
found.  She  is  entitled  to  every  benefit  which  she  can 
derive  from  the  evidence  of  the  watchman,  who,  when  he 
first  heard  the  sound  of  the  fatal  quarrel,  thought  that  it 
was  drunk  people  fighting,  and  others  trying  to  pacify 
Aem,  It  is  also  quite  true,  that  if  a  wife  merely  conceals 
the  commission  of  the  crime,  that  which  would  scarcely 
be  taken  as  a  defence  from  a  stranger  accused  of  accession 
to  the  deed,  will,  from  the  relation  in  which  she  stands, 
be  sufficient  to  acquit  her.  Before  she  can  be  convicted, 
the  jury  must  be  convinced  that  she  was  actually  acces- 
sory to  the  murderous  deed.  But  in  determining  this 
question,  we  must  look  to  all  the  evidence  taken  together, 
including  the  fact  of  concealment.  In  the  first  quarrel, 
she  was  not  merely  passive,  but  active.  Then  it  is  not 
likely  that  a  young  man,  such  as  the  deceased,  could  be 
overpowered  and  murdered  by  strangulation,  without  her 
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No.  52.  assistance.     She  was  in  the  house — she  was  sober— her 
Henrietta  voice  had  been  heard  in  the  quarrel — ^the  door  of  the 
Feb?^   house  was  locked  when  the  police  came.    The  livid  marks 
1839.     Qn  |.[jg  ^^Q  arms  can  scarcely  have  been  caused  by  the 
Murder,  violence  of  one  person.     Then  the  wife  is  seen  first  looking 
out  to  see  if  any  one  is  in  the  court,  and  afterwards  assist- 
ing to  lay  the  body  in  a  position  which  might  correspond 
with  the  account  she  afterwards  gave  of  it ;  and,  finally, 
there  is  the  expression  used  by  her  to  her  husband,  as 
they  retreat  into  their  den, — **  We  shall  not  be  fashed 
with  him  any  longer."    I  much  fear  it  i;  a  strong  case 
against  her  also. 

The  jury,  by  a  large  majority,  found  the  pannel,  Arthur 
Woods,  guilty,  and  by  a  majority,  found  tbe  libel  against 
the  pannel,  Henrietta  Young  or  Woods,  n^t  proven. 


1 1 


In  respect  of  which  verdict  of  Assize,  thejtoannel,  Henri- 
etta Young  or  Woods,  was  assoilzied  stmpUciter^  and  dis- 
missed from  the  bar ;  and  the  pannel,  Arthjir  Woods,  was 
sentenced  to  be  executed  at  Dundee,  on  the  tSth  of  March.' 


^  In  consequence  of  an  application  to  the  Secre&ry  of  State,  the 
pannel,  Arthur  Woods,  received  a  respite  for  one  weeis ;  but  no  suffi- 
cient grounds  having  been  shewn  for  a  commutation  ^f  the  sentence,  it 
waft  carried  into  effect  on  the  25th  of  March.  Some  doubt  is  under- 
stood to  have  existed  on  the  part  of  the  Magistrates ^f  Dundee  as  to 
the  sufficiency  of  the  original  warrant,  after  the  expiration  of  the  period 
of  the  respite  ;  but  these  doubts  appear  to  have  beed  unfounded,  and 
accordingly  no  new  warrant  was  applied  for. 
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Present,  March  12 

1839. 

LoBDS  Mackenzie,  Moncseiff,  Medwyic. 
Hkr  Majesty's  Ai>yocATE^ffand^side'^Dawds(m. 

AGAINST 

Pbteb  Leys. — Inglu, 

Assault. — Witness. — 1.  A  pannel  convicted  of  aggravated  assault, 
committed  by  poshing  a  fellow-traveller  off  a  rail  way-carriage.  Sen- 
tence^ three  months  imprisonment  in  jaiL 

2.  Id  a  trial  for  assault,  it  is  no  objection  tp  the  admissibility  of  the  in- 
jared  party,  that  he  has  taken  steps  for  prosecuting  an  action  of  da- 
mages against  the  pannel  in  the  Civil  Court. 

Peter  Leys  was  charged  with  Assault,  especially  when  '^^  ^ 

committed  to  the  serious  injury  of  the  person  and  the  dan- 

ger  of  life :  Asiauit. 

In  so  fab  as,  on  the  26th  of  July  1838,  while  the  said  Peter  Leys 
vas  travelling  in  a  railway  carriage  or  waggon  along  the  railway  lead- 
log  firom  Musselburgh  to  Edinbmrgh,  and  at  or  near  that  part  of  the 
said  railway  which  is  80  yards  or  thereby  to  the  eastward  of  a  bridge 
OTer  the  turnpike  road,  and  along  which  bridge  the  said  railway  passes, 
and  which  bridge,  and  the  foresaid  part  of  said  railway,  are  situated  at 
or  near  Wanton  Walls,  in  the  parish  of  Inveresk,  and  county  of  Edin- 
burgh, the  said  Peter  Leys  did  wickedly  and  feloniously  attack  and  as- 
nolt  Alexander  Rintoul,  son  of,  and  residing  with,  Henry  Rintoul,  in 
Brighton  Street,  in  or  near  Edinburgh,  who  was  then  travelling  on  a 
r^way  carriage  or  waggon  immediately  behind  and  attached  to  the 
aid  carriage  or  waggon  in  which  the  said  Peter  Leys  was  travelling  as 
aforesaid,  and  did  seize  hold  of  him,  and  did  violently  throw  or  push 
him  off  the  said  carriage  on  which  he  was  then  travelling ;  and  the  said 
Alexander  Rintoul  having  fallen  upon  the  said  railway,  the  wheels,  or 
one  or  more  of  them,  of  the  said  carriage  on  which  he  had  been  travel- 
^Qg>  passed  over  him,  whereby  one  of  his  thighs  was  fractured,  and  he 
received  most  serious  injuries  in  the  groin  and  other  places  in  or  near 
the  lower  part  of  his  body,  and  in  other  parts  of  his  person,  to  the  dan- 
ger of  his  life. 
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No.  63.       The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 

March  12 
1839 

'        Alexander  Rintotjl,  the  party  upon  whom  the 
Auauit.  assault  was  charged  to  have  been  committed,  having  been 
called  as  a  witness,^- 

Inglis,  for  the  pannel,  objected  to  his  admissibility, 
on  the  ground  of  his  having  been  admitted  to  the  benefit 
of  the  poors'  roll  in  the  Court  of  Session,  for  the  purpose 
of  prosecuting  an  action  of  damages  against  the  pannel  for 
the  same  species  Jacti  as  those  detailed  in  the  Indictment. 

The  objection  was  repelled. 

The  proof  having  been  concluded,  the  Jury  unanimous- 
ly found  the  pannel  guilty  as  libelled ;  but  the  serious 
consequences  being  quite  unpremeditated,  they  unani- 
mously and  strongly  recommended  him  to  the  leniency  of 
the  Court. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  jail  of  Edinburgh,  for  the  period 
of  three  calendar  months. 


March  13  Present, 

1839. 

Lords  Mackenzie,  Moncreiff,  CocKBURif. 
Her  Majesty's  Advocate — SoL-Gen.  Ruiherjurd — Hcmdynde, 

AGAINST 

James  Nimmo  and  James  Fobbyth. — Tayhr, 

Process — Certificate  of  Character. — 1.  QuestioD,  whether  iti» 
competent  for  the  public  prosecutor  to  contradict  a  certificate  of 
character  produced  by  the  pannel,  in  mitigation  of  punishment,  by  the 
evidence  of  witnesses  not  contained  in  any  list  served  on  the  pannel 

2.  A  certificate  of  previous  good  character  having  been  produced  by  a 
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pannel  io  mitigation  of  punishment,  which,  from'evidence  before  the    No.  64. 
Court,  appeared  to  contain,  if  not  a  false  statement,  at  least  a  sup-   J?"^^ 
pression  of  the  truth,  the  granter  of  the  certificate  ordered  to  attend      and 
at  the  Bar,  but  dismissed,  after  an  explanation  which  was  cousidered     James 
-•iActory.  ^t^Vs 

1839. 


James  Nimmo  and  James  Forsyth  were  charged  with  Aisauit. 
Assault,  aggravated  in  the  case  of  Nimmo  by  having  been 
conamitted  to  the  effusion  of  blood,  the  serious  injury  of 
the  person,  and  the  imminent  danger  of  life,  and,  in  the 
case  of  Forsjrth,  by  his  having  been  previously  convicted 
of  assault. 

They  pleaded  guilty  as  libelled. 

Taylor,  for  the  pannel  Forsyth,  addressed  the  Court 
in  mitigation  of  punishment,  and  read  a  certificate  of  cha- 
racter to  the  following  effect. 

'<  HAJ>DtROT0K,  7th  March  1839. 
'<  This  I  certify,  that  James  Forsyth,  present  prisoner  in  the  jail  here, 
"*  served  me  as  an  apprentice  for  three  years,  and  all  this  period  I  con- 
"  scientiottsly  testify  that  he  always  evinced,  in  all  his  demeanour,  the 
"  most  peaceable  and  obliging  disposition  to  myself  and  customers.  I 
"  had  the  most  perfect  confidence  in  his  honesty.  I  never  had  any 
"  complaint  all  this  time  made  to  me  agunst  him.  He  seemed  ever 
'^  desirous  to  do  well. 

«  (Signed)         A.  B." 

Lord  Cockburk  observed,  that  from  the  date  of  the 
conviction  for  assault,  produced  against  the  pannel,  (1 2th 
August  1837),  it  appeared  that  that  conviction  had  taken 
place  during  the  period  of  his  apprenticeship. 

Taylor,  for  the  pannel,  argued,  that  the  certificate 
was  entitled  to  some  weight  as  evidence  of  his  character, 
so  far  as  it  came  within  his  ma8ter*s  knowledge.  The 
conviction  was  merely  for  a  petty  brawl  in  the  burgh 
court  of  Haddington,  and  as  the  sentence  was  alternative, 
being  either  the  payment  of  a  fine  of  ten  shillings,  or  ten 
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No.  54.  days  imprisonment,  it  may  never  have  been  known  to 
Nimmo  the  granter  of  the  certificate. 

j^ea      The  Solicitor-General,  for  the  prosecution,  argued, 
Fortyth,  |.jjgj.  jjg  ^as  entitled,  in  the  circumstances  of  the  case,  to 

March  IJ  ' 

1839.    examine  witnesses  in  opposition  to  the  certificate  produced, 
Asauit.  ®^®°  though  the  names  of  such  witnesses  were  not  con- 
tained in  any  list  served  upon  the  pannel. 

Lord  Moncreiff. — I  should  be  extremely  unwilling, 
in  the  absence  of  the  Lord  Justice  Clerk,  to  decide  on  the 
competency  of  the  proposal  now  made  on  the  part  of  the 
public  prosecutor.  The  point  has  never  been  tried  be- 
fore, and  is  of  great  importance.  But  I  see  no  occasion 
for  deciding  it  here,  as  the  certificate  is  not,  in  the  cir- 
cumstances of  the  case,  entitled  to  any  weight. 

Lord  Cockburn. — I  agree  in  thinking  that  we  ought 
not  to  decide  the  question  of  competency  just  now;  but  I 
confess  myself  rather  in  favour  of  the  right  of  the  public 
prosecutor,  to  examine  witnesses  regarding  the  certificate, 
if  it  were  necessary  for  the  ends  of  justice. 

Lord  Mackenzie  expressed  his  concurrence. 

The  Solicitor-General,  for  the  prosecution,  de- 
clined  to  press  the  ])oint  of  competency,  as  the  proceeding 
proposed  seemed  unnecessary  in  the  present  case. 

In  respect  of  their  judicial  confession,  the  pannels  were 
sentenced  to  be  imprisoned  in  the  Bridewell  of  Edin- 
burgh, Nimmo  for  twelve,  and  Forsyth  for  six  calendar 
months. 

After  the  above  sentence  was  pronounced,  the  Solici- 
tor-General called  the  attention  of  the  Court  to  the 
terms  of  the  certificate  produced  for  the  pannel  Forsyth ; 
and  read  a  certificate  under  the  hand  of  the  town  clerk  of 
Haddington,  from  which  it  appeared,  that  besides  the 
conviction  for  assault  libelled  on,  which  was  dated  12th 
August  1837»  the  pannel  had,  on  his  own  confession, 
been  convicted  of  theft  before  the  magistrates  of  Hadding- 
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ton,  on  the  ISth  of  May,  in  the  same  year.     In  these  cir-   No  64. 
cumstances,  and  as  these  convictions  seemed  to  fall  with-  Nimmo 
in  the  period  embraced  by  the  certificate  produced  by  the    j^es 
pannel,  he  moved  the  Court  to  ordain  the  granter  of  the  m^"^*J3 
certificate  to  appear  at  the  Bar,  that  he  might  have  an  op-    ^839. 
portunity  of  offering  any  explanation  in  the  matter  he  ^mruiJ 
might  think  proper. 

The  Court  accordingly  ordained  the  granter  of  the  cer- 
tificate to  appear  at  the  Bar  on  the  15th  of  March,  in  or- 
der to  be  judicially  examined  on  the  subject,  and  granted 
warrant  for  summoning  such  witnesses  as  either  he  or  the 
Lord  Advocate  should  deem  necessary  to  be  adduced  in 
relation  to  the  matter  in  question. 

On  the  day  appointed,  the  granter  of  the  certificate  ap-  Mwch  is 
peared  at  the  Bar,  and  stated  that  he  was  extremely  sorry 
that  he  had  unwittingly  granted  that^document ;  that 
upon  examining  his  books,  he  found  that  the  pannel  For- 
syth had  been  only  two  years  in  his  service,  having  entered 
it  in  the  month  of  June  1887,  which  was  subsequent  to 
the  conviction  for  theft ;  that  that  offence,  as  well  as  the 
conviction  for  assault  in  the  following  August,  had  en- 
tirely escaped  his  memory  at  the  time  of  granting  the  cer- 
tificate— and  that  he  had  not  the  slightest  intention  of 
stating  what  was  not  true,  or  of  perverting  the  adminis- 
tration of  justice. 

The  Solicitor-General,  with  the  concurrence  of 
the  Court,  stated,  that  after  the  very  candid^explanation 
DOW  given,  and  the  contrition  expressed,  he  did  not  con- 
sider it  necessary  to  proceed  farther  against  the  party. 

The  Court  accordingly  dismissed  him  from  the  Bar, 
with  an  injunction  to  be  more  cautious  and  correct  in 
future. 
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Her  Majesty's  Advocate — Sol.' Gen.  RuU^erfurd — Handynde. 


AGAINST 


James  Stevens-—^.  McNeill. 


Evidence. — Witness. — Held  incompetent  for  the  counsel  for  the  pan- 
nel  to  contradict  the  evidence  of  a  witness,  by  reading  to  the  Jury  a 
deposition  made  by  him  as  a  witness  in  a  civil  process,  although  the 
process,  and  consequently  the  deposition,  were  included  in  the  pro- 
ductions libelled  on. 

No.  66.   James  Stevens  was  charffed  with  Fraudulent  Bank- 

James  ^ 

stevenf,  ruptcv,  Bs  also  Fraud,  more  particularly  the  wickedly, 

SiarciL  16  ^ 

1839.     fraudulently,  and  feloniously  alienating  and  putting  away, 
or  carryinff  off,  and  secretine^  by  an  insolvent  debtor,  of 

Fraudulent  n^  .     ^       ^  ^       iS  .^.  ^i.j 

Bank,    any  part  of  his  funds  and  effects,  with  intent  to  defraud 
ruptcy.  jjjg  creditors,  and  in  contemplation  of  his  absconding  from 
his  creditors,  and  leaving  the  kingdom  with  his  debts  un- 
paid. 

He  pleaded  not  guilty,  and  a  proof  was  led. 

Henry  Smith,  a  witness  for  the  prosecution,  deponed 
that  he  had  sold  a  cask  of  whiskey  to  the  pannel,  and  bad 
been  in  his  shop  thereafter,  and  shortly  before  his  attempt 
to  abscond.  He  was  asked,  in  the  course  of  his  cross- 
examination  for  the  pannel,  whether  he  did  not  then  see 
the  cask  there,  and  whether  the  pannel  did  not  say  that 
the  cask  was  still  in  the  shop,  and  that  the  witness  might 
take  it  away  if  he  chose.  The  witness  answered,  that  he 
had  been  in  the  shop,  but  did  not  see  the  cask,  and  that 
the  pannel  had  not  said  so,  according  to  his  recollection. 
He  adhered  to  this  statement  when  the  question  was  re- 
peated, always  qualifying  it  by  reference  to  his  recollec- 
tion, in  which,  however,  he  stated  he  was  quite  confident. 

A.  M*Neill,  for  the  pannel,  referred  to  a  deposition 
emitted  by  Smith,  as  a  witness  in  a  "  process  of  Cessio 
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boDorum,  James  Stevens  against  his  creditors/'  which  No.  66. 
was  among  the  productions  libelled  on  for  the  prosecution.  Stevens, 
He  stated  that  the  purport  of  that  deposition  was  the  re-  ^\"SS/* 


verse  of  what  the  witness  had  now  sworn,  and  he  pro-  ■ 

posed  to  read  the  deposition,  or  at  least  part  of  it,  to  the  ^  s'iSklf"' 

Jury.  ruptcy. 

The  Solicitor-General,  for  the  prosecution,  ob- 
jected. 

The  Court  sustained  the  objection,  holding,  (1.)  that 
though  the  process  was  libelled  on,  .it  did  not  follow  that 
ever]rthing  therein  contained  could  competently  be  read 
to  the  Jury ;  (2.)  that  whatever  might  have  been  the  case, 
if  it  had  been  proposed  to  put  the  deposition  into  the 
hands  of  the  witness,  with  a  view  to  his  reading  it,  in  order 
to  refresh  his  memory,  and  then  to  examine  him  in  refe- 
rence to  the  two  statements,  the  present  proposal  to  have 
it  read  to  the  Jury  in  order  to  contradict  him,  was  not 
warranted  by  the  practice  of  the  Court,  which,  in  ordinary 
circumstances,  did  not  recognise  the  competency  of  pro- 
ducing such  depositions, — emitted  in  a  different  cause, — 
without  first  warning  the  witness,  and  showing  him  the 
paper, and  examining  him  on  it;  and,  (3.)  that  the  pro- 
ceeding proposed  was  more  particularly  objectionable, 
when  the  deposition  happens  to  be  taken  in  an  inferior 
court,  in  the  absence  of  a  party  able  and  interested  to  cross- 
examine,  and  when  it  is  probable  that  the  circumstance 
subsequently  discovered  to  be  important  was  not  thought 
material  at  the  time,  nor  the  deponent's  attention  called 
to  it. 

The  Jury  unanimously  found  the  pannel  guilty  of  fraud 
as  libelled  ;  but,  in  consideration  of  his  former  good  cha- 
racter, recommended  him  to  the  leniency  of  the  Court 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced  to 
be  imprisoned  in  the  jail  of  Edinburgh,  for  the  period  of 
six  calendar  months. 
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NORTH  CIRCUIT. 


Spring  1839. 


INVERNESS. 

April  13  Judge. — ^Lobd  Cockbubn. 

1839. 

Her  Majesty's  Advocate — Craufitrd, 

AGAINST 

Geobob  M<Kat  aiias  Bain  and  Others. — E.  S.  Gordon. 

Witness.^ — An  objection  to  the  erroneous  designation  of  a  witness, 
taken  before  the  jury  were  sworn,  repelled,  in  respect  it  was  not  al- 
leged for  the  panneb  that  they  had  made  any  inquiries  regarding 
him. 

No.  6S.       G£ORG£  M'Kay  oKos  Bain,  fishennao,  residing  at 

M*^  Armadale,  in  the  parish  of  Farr,  and  county  of  Suther- 

"^^**^'^^  land,  and  eleven  other  pannels,  were  charged  with  Theft, 

Theft,    committed  hy  stealing  various  articles  from  the  wreck  of 

a  brig  which  had  been  stranded  in  the  bay  of  Armadale. 

They  pleaded  not  guilty. 

The  master  of  the  stranded  brig  was  stated,  in  the  In- 
dictment, to  have  been  **  John  Nixon,  now  or  lately  re- 
siding in  Moore  Street,  Coronation  Street,  Sunderland,"  in 
whose  lawful  possession  most  of  the  articles  were  libelled 
to  have  been.  He  was  similarly  designed  in  the  list  of 
witnesses. 

Before  the  jury  were  sworn,  E.  S.  Gordon,  for  the 
pannels,  objected  to  the  designation  of  this  witness,  John 
Nixon,  that  he  did  not  reside  in  Sunderland,  and  had  not 
done  so  for  the  last  two  years. 
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The  Court  repelled  the  objection,  in  respect  it  was  not  No.  66. 
alleged  that  the  pannels  had  made  inquiry  for  the  witness,  ^k% 
and  been  unable  to  find  him.  *?^  o^«»- 

A  proof  having  been  led,  the  Jury  found  the  pannel,  ^p"!  ^^ 

George M'Kayo&M  Bain,  and  five  others,  guilty;  but,  from L 

their  great  anxiety  to  save  the  lives  of  the  crew,  recom-    ^^"^ 
mended  them  to  the  leniency  of  the  Court ;  and  found  the 
other  six  not  guilty. 

In  respect  of  which  verdict  of  Assize,  the  pannels  who 
had  been  found  guilty,  were  sentenced  to  be  imprisoned 
in  the  jail  of  Dornoch,  for  the  period  of  three  calendar 
months. 


Heb  Majesty's  Advocate — Craujurd. 

AOAIN8T 

RoDEBiCK  Mackenzie. — E.  S.  Gordon. 

Declaration.— The  declaration  of  a  pannel  who  had  deponed  in 
Gaelic,  found  not  to  be  sufficiently  proved  by  the  evidence  of  two 
witnesses,  one  of  whom  did  not  understand  that  language. 

Roderick    Mackenzie  was  charged  with  Theft,   no.67. 
particularly  Horse  Stealing.  '  Boderidc 

Mackenzie, 
Inverness, 

He  pleaded  not  guilty,  and  a  proof  was  led.  ^^? 

Two  witnesses  were  adduced  to  prove  the  declarations  sK. 
of  the  pannel,  of  whom  one  did  not  understand  Gaelic,  in 
which  language  the  pannel's  answers  were  given,  and  the 
odier  had  acted  as  interpreter. 

E.  8.  OoBDON,  for  the  pannel,  objected,  that  the  decla- 
rations could  not,  on  such  proof,  be  admitted  as  evidence. 

The  Court  sustained  the  objection. 
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No.  67.       The  proof  having  been  concluded,  the  Jury  found  the 

Roderick  ,.t_   i        ^ 
Mackenzie,  llOel  not  prOVCn. 

Inverueu, 

1839.         In  respect  of  which  verdict  of  Assize,  the  pannel  was 


Hone 
Stealing. 


assoilzied  simpliciter,  and  dismissed  from  the  bar. 


April  18 
1839. 


ABERDEEN. 
Judges — Lords  Moncreiff  and  Cockburit. 
Her  Majesty's  Advocate — Innes, 

AGAINST 

James  Smith. — Fardyce. 

Falsehood,  Fraud,  and  Wilful  Imposition. — 1.  A  panoel  who, 
having  ordered  goods  from  various  tradesmen,  on  the  assurance  of 
payment  on  delivery,  afterwards  obtained  possession  of  them  by 
falsely  representing  himself  as  obliged  suddenly  to  leave  town  in  the 
course  of  his  employment  as  a  workman,  and  promising,  if  the  goods 
were  delivered  at  his  house,  to  pay  for  them  on  the  following  lawful 
day,  which  promise  he  never  performed,  and  thus  imposed  upon  the 
tradesmen,  and  cheated  them  out  of  their  property,  found  to  be  rele- 
vantly charged  with  Falsehood,  Fraud,  and  Wilful  Imposition. 

2.  Observed,  that  the  assumption  of  a  false  character  is  not  necessary 
to  the  constitution  of  this  crime. 


No.  68.       James  Smith  was  charged  with  Falsehood,  Fraud, 

James  "  __ 

Smith,    and  wilful  Imposition,  as  also  Swindling,  as  also  Theft : 


Falsrfiood,      jjj  g^  j.^jj  ^g  Jq  ^jjg  course  of  the  months  of  November  and  Decern- 

rrauOj  ac. 

ber  1837,  and  January  1838,  the  said  James  Smith  did  call  at  the 
shops  of  various  tradesmen  >d  Aberdeen,  and  did  order  from  each  of 
them  articles  of  wearing  apparel  for  himself;  and  having  induced  them 
severally  to  execute  his  orders,  on  the  assurance  to  each  that  he  would, 
on  a  particular  day  named  by  him,  call  personally  and  receive  delivery 
of  the  article  ordered,  and  on  thfe  agreement  or  understanding,  he  being 
a  stranger  to  them  all,  that  he  would  on  delivery  pay  the  price  of  the 
article  ordered  in  cash,  he  the  said  James  Smith  did,  on  the  partfcolar 
day  so  named,  write,  and  cause  to  be  delivered  to  each  of  those 
tradesmen,  false  and  fraudulent  letters,  representing  and  pretending 
that  he  was  unable  to  call  and  take  delivery  of  the  articles  as  agreed  on, 
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Ij  having  been  suddenly  called  out  of  Aberdeen  to  some  place  in  the    Na  58. 
ne^hboorhoody  or  in  the  county  of  Aberdeen,  which  he  specified,  and    t^^ 
this,  io  the  course  of  his  employment  as  a  workman,  or  in  some  other  Aberdeen, 
ctpacity;  and  on  this  false  and  fraudulent  statement,  requesting  that  '^f^n^^ 
the  particular  article  ordered  by  him  should  be  sent  to  his  house,  and  _____ 
promising  to  pay  for  it  on  the  next  following  lawful  day ;  and  by  these  Falsehood, 
iehe  and  fraudulent  representations,  he  induced  various  tradesmen  to  ^^i^wid,  &g. 
deliver  the  articles  so  ordered  by  him,  as  he  directed,  and  to  give  him 
credit  for  the  price  thereof;  and  did  wilfully  impose  himself  upon  them 
io  the  kJise  character  of  a  person  then  engaged  in  some  lawful  employ- 
ment at  the  places  specified  by  him,  although  he  was  not  so  engaged, 
nor  deriving  the  means  of  subsistence  from  any  lawful  employment 
whatever;  and  he  did  fail  to  pay  the  price  of  the  said  articles  deliver- 
ed to,  and  received  by  him ;  and  by  the  said  false  and  fraudulent  re- 
presentations, and  the  assumption  of  the  foresaid  false  character,  he 
wilfully  imposed  upon  various  tradesmen,  and  did  cozen,  and  defraud, 
and  cheat,  and  swindle  them  out  of  their  property. 

This  narrative  was  followed  by  eight  specilSc  charges 
of  Swindling,  and  one  of  Theft. 

FoRDYCE,  for  the  pannel,  objected  to  the  relevancy  of 
the  Indictment.  The  detail  given  in  the  minor  proposi- 
tion, of  the  pannel's  transactions  with  the  different  trades- 
men, amounted  to  no  more  than  an  ordinary  dealing  with 
a  stranger,  with  whom  they  were  willing  to  transact,  not 
on  the  faith  of  personal  credit  arising  from  status  or  other- 
wise, but  on  the  sole  condition  of  payment  on  delivery. 
The  idea  of  an  assumption  of  a  false  character  is  thus  ex- 
cluded, and  if  any  of  the  tradesmen  afterwards  delivered 
the  articles  ordered,  without  receiving  payment,  he,  by 
doing  so,  gave  his  consent  to  a  new  form  of  transaction, 
namely,  one  of  debit  and  credit,  for  which  he  may  have 
the  usual  civil  remedy,  but  which  necessarily  excludes  the 
crime  libelled. 

The  Court  repelled  the  objection,  observing,  that  the 
assumption  of  a  false  character  was  not  necessary  to  con- 
stitute the  crime  of  swindling,  which  was  clearly  commit- 
ted by  a  party  who  having  ordered  goods  without  the  in- 
tention of  paying  for  them,  coi^trives  to  get  them  into  his 
possession  by  such  a  device  as  that  set  forth  in  the  Indict- 
ment. 
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No.  58.       The  pannel  pleaded  guilty. 

James 

Aberdeen,  In  respect  of  which  judicial  confession,  he  was  sen- 
^1839.^  tenced  to  be  transported  beyond  seas  for  the  period  of 
seven  years. 


Falsehood, 
Fraud,  &c. 


April  20  Her  Majesty's  Advocate — Innes. 

,1839. 

AGAINST 

Alexander  Stephens — E,  S.  Gordon. 

Procurator- Fiscal — Precognition — Witness. — 1.  The  evidence 
of  the  Procarator-Fiscal  held  admissible,  for  the  purpose  of  proving  what 
a  deceased  witness  said  on  precognition ;  but  he  having  stated  that  he 
had  recently  read  the  precognition,  and  that  he  could  not  accurately 
distinguish  between  his  recollection  of  what  the  witness  said,  and  of 
what  was  contained  in  her  written  deposition,  his  evidence  rejected. " 

2.  The  evidence  of  the  clerk  by  whom  the  precognition  of  a  deceased 
witness  was  taken  down,  admitted,  to  prove  what  the  witness  said  on 
that  occasion. 

3.  Circumstances  in  which  proof  was  allowed  on  the  part  of  the  pannel, 
that  a  witness  had,  when  not  on  oath,  made  a  statement  different  from 
that  to  which  he  swore  in  the  witness  box. 

4.  A  witness  is  not  bound  to  answer  a  question  inferring  against  bim 
the  crime  of  adultery.  , 

ifo.  69.   Alexander  Stephens  was  charged  alternatively  with 
Stevens'  Rape,  or  Assault  with  intent  to  Ravish.     The  person  on 
Aberdeen,  ^jjoj^  the  crimes  wcrc  alleged  to  have  been  committed,  was 
Rape.    &  married  woman,  who  was  since  dead. 

The  pannel  pleaded  not  guilty,  and  special  defences  were 
lodged  for  him,  adhering  to  the  statement  in  his  declara- 
tion, wherein  he  admitted  the  fact  of  connection,  but  stated 
that  it  was  voluntary,  and  offering  to  prove  circumstances 
tending  to  establish,  that  the  woman  was  not  a  person  of 
chaste  character  and  correct  behaviour. 

1.  In  the  course  of  the  proof,  the  Procurator  Fiscal  was 
tendered  as  a  witness  for  the  prosecution,  for  the  purpose 
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of  proving  statements  regarding  the  crime  charged,  made    No.  69^^ 
to  bim  by  the  woman  alleged  to  have  been  assaulted.  Stephens, 

E.  S.  Gordon,  for  the  pannel,  objected  to  his  admissi-  April  20' 
bility.    (1.)  The  agent  for  the  prosecution  is  undoubtedly     ^^^'  . 
admitted,  to  prove  certain  points  in  a  case,  such  as  decla-    Rape, 
rations;  but  he  is  not  a  competentwitness  in  regard  to  state- 
ments made  to  him  while  collecting  evidence  in  support  of 
the  charge,  as  to  which  it  is  not  likely  that  he  can  be  free 
from  bias.     (2.)  The  oli^ect  is  to  prove  what  the  deceased 
said  on  precognition  as  a  witness.     Now,  the  pannel  is 
prepared  to  prove,  that  her  examination  on  that  occasion 
was  reduced  to  writing,  and  signed  by  herself.     If,  there- 
fore, this  written  precognition  would  have  been  competent 
evidence,  it  ought  to  have  been  libelled  on,  and  produced. 
And  if,  (as  is  maintained,)  it  would  have  been  inadmissi- 
ble, the  objection  applies  a  fortiori  to  the*evidence  of 
the  proposed  witness,  who  can  speak  only^^o  ^its   con- 
tents.    (Opinion  of  Lord  Gillies  in  the  case  of  Watson^r. 
Glass;  7  March  1887.     15  Dunlop  and  Bell^757.) 

The  Court  found,  that,  in  the  circumstances  of  this  case, 
the  witness  tendered  was  not  inadmissible,  reserving  all 
objections  to  his  credit,  or  to  any  particular  question  that 
might  be  put  to  him. 

The  Procurator 'Fiscal  was  accordingly  sworn,  and  ex- 
amined in  initialibus.  He  deponed  that  he  had  had  se- 
Teral  conversations  with  the  deceased,  relative  to  the  case, 
before  taking  the  formal  precognition  ;  that  he  had  lately 
read  over  the  precognition  with  a  view  to  his  being  called 
as  a  witness  on  this  trial ;  and  that  he  could  not  accurately 
distinguish  between  the  answers  which  the  woman  gave 
in  conversation,  and  her  statements  as  contained  in  the 
written  precognition. 

On  this  statement,  the  Court  refused  to  receive  his  evi- 
dence, in  respect  that  in  his  recollection,  what  was  said  by 
the  woman  was  confused  with  what  was  written  in  the 
precognition. 
2.  The  clerk  by  whom  the  deceased  witness'  precogni- 
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No.  59.   tion  was  taken  was  next  called.     He  stated,  on  examina- 
Ste^en!,'  tion  tu  initiolthuSy  that  he  had  written  the  precognition 
^aI^xVo  under  the  Procurator-Fiscal's  dictation,  as  delivered  by 
1839.     the  woman,  and  had  soon  afterwards  made  a  copy  of  it  by 
jj^       his  directions,  but  that  he  has  not  seen  it  since  the  wo- 
man's death. 

E.  S.  Gordon,  for  the  pannel,  repeated  the  objection 
to  the  admissibility  of  this  witness.  But  the  Court  re- 
pelled the  objection,  and  held  him  admissible. 

3.  The  husband  of  the  woman  alleged  to  have  been 
assaulted,  deponed,  that  he  had  seen  from  some  distance 
a  part  of  the  assault,  but  that  he  had  not  seen  the  pannel 
throw  his  wife  down.  The  deceased  had  stated  in  her 
precognition,  that  she  did  not  think  she  could  have  been 
seen  by  her  husband,  at  the  place  where  the  assault  was 
committed. 

E.  S.  Gordon,  for  the  pannel,  proposed  to  ask  a  subse- 
quent witness,  whether  the  husband  had  not  said  in  the 
presence,  and  within  the  hearing  of  the  deceased,  that  he 
saw  the  pannel  throw  her  down. 

Innes,  for  the  prosecution,  objected,  that  it  was  incom- 
petent to  contradict  a  witness'  statement  on  oath  by  proof 
of  what  he  may  have  said  when  not  on  oath. 

E.  S.  Gordon,  for  the  pannel,  answered. — It  is  com- 
petent in  ordinary  cases  of  rape  to  contradict  the  evidence 
of  the  woman,  by  proving  what  she  may  have  said  extra- 
judicially. And  anything  said  in  her  presence,  and  with- 
in her  hearing,  when  not  contradicted  by  her,  is  as  admis- 
sible to  affect  her  evidence  as  a  statement  by  herself. 
Farther,  in  this  case,  the  woman  is  dead.  It  is  competent, 
therefore,  to  prove  her  statements  by  those  who  heard  them ; 
and  any  statement  made  in  her  presence,  and  not  contra- 
dicted by  her,  became,  to  a  certain  extent,  her  statement. 
The  Court  sustained  the  competency  df  the  question 
proposed  to  be  put  to  the  witness. 

4.  A  medical  gentleman,  who  had  signed  one  of  the  certi- 
ficates libelled  on,deponed,  that  he  had  occasionally  attended 


Rape. 
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the  deceased  and  her  husband,  and  that  he  had  thus  op-    No.  &9. 
portunities  of  seeing  and  judging  of  her  conduct,  which  Stephens^ 
was  that  of  a  modest  woman.  A*^rii?o ' 

On  cross-examination  for  the  pannel,  he  was  asked     ^^•• 
whether  he  had  himself  ever  had  carnal  coilnection  with 
the  deceased. 

The  Court  intimated  to  the  witness,  that,  as  the  ques- 
tion was  one  inferring  the  guilt  of  adultery,  and  tending 
to  criminate  himself,  he  was  not  bound  to  answer  it  unless 
he  pleased. 

The  witness,  after  some  hesitation,  declined  to  answer 
the  question. 

The  proof  having  been  concluded.  Lord  Cockbum 
charged  the  Jury.  His  Lordship  indicated  an  opinion  that 
the  verdict  ought  to  be  one  of  not  guilty. 

The  Jury  unanimously  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


SOUTH  CIRCUIT. 

Spring  1839. 


JEDBURGH. 

Judge — Lord  Mackenzie.  April  17 

1839. 

Heb  Majesty's  Advocate — Handyside* 

AGAIirST 

Alxexandeb  Whitelaw — Sumtan. 

FoEGBBY.-»A  pannel  having  pleaded  guilty  to  a  charge  of  forging  the 
name  of  another,  as  co-acceptor  along  with  himself  to  a  bill  of  ex- 
change, prepared  by  the  clerk  of  a  road  trust,  in  order  to  constitute 
a  cautionery  obligation  for  payment  of  the  rent  offered  by  the  pannel 
for  a  toll-bar ;  held,  that  the  crime  was  one  which,  previous  to  the 
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No.  60.  passing  of  the  act  2d  and  8d  William  IV.  c.  123,  would  have  been 
^^^^^^  capital,  and  the  punishment  of  which  was  therefore  now  regulated  by 
Jedburgh/      the  act  Ist  Victoria,  c.  84. 

AprU  17 
1839. 

■  Alexander  Whitelaw  was  charged  with  Forgery,  as 

Forgery,  ^jg^  jjj^  ^Jckcdly  and  feloniously  Using  and  Uttering  as 
genuine  any  Forged  Bill  of  Exchange,  or  other  obligatory 
writing,  knowing  the  same  to  be  forged. 

In  so  fab  as,  the  said  Alexander  Whitelaw  having  become  tenant  of 
Skinlaws  toll-bar,  situated  in  the  parish  of  Nenthorn  and  county  of 
Berwick,  under  the  trustees  and  commissioners  appointed  by  act  of 
Parliament,  upon  the  road  called  the  Whiteburn  and  Kelso  road,  in  the 
county  of  Berwick,  and  that  for  the  year  from  the  26th  day  of  May 
1836,  to  the  26th  day  of  May  1837,  and  it  being  one  of  the  articles 
and  conditions  of  letting  to  him  the  said  toll-bar,  that  he  should  find 
caution  for  payment  of  the  rent  offered  by  him  to  the  satisfaction  of  the 
said  trustees,  and  he,  on  being  preferred  as  tenant  of  the  said  toll-bar, 
having  named  and  offered  Ralph  Story,  then  and  now  or  lately  berd, 
Blanerne,  West-side,  parish  of  Buncle,  and  county  of  Berwick,  and 
William  Trotter,  steward,  Todrigg,  and  John  Mann  at  PolwarthmiU,  to 
be  his  cautioners,  and  the  same  having  been  accepted  by  John  Romanes, 
clerk  to,  and  as  authorised  by,  and  acting  for  the  said  trustees  and  com- 
missioners, and  the  said  John  Romanes  having  drawn  out,  or  caused  to 
be  drawn  out,  in  order  to  constitute  a  cautionary  obligation,  a  bill  of 
exchange,  conceived  in  the  following  or  similar  terms : 

L.44.  «  Lauder,  21st  April  1836. 

<<  Conjutictly  and  severally  against  the  twenty-sixth  day  of  May, 
*<  in  the  year  eighteen  hundred  and  thirty-seven,  in  the  Bank  of 
*<  Scotland's  Office  here,  pay  to  me,  or  my  order,  forty-four  pounds 
^*  stg.  being  a  quarter's  rent  of  Skinlaws  toll-bar. 

'*  To  Messrs.  Alexr.  Whitelaw,  Stockbridge  toll, 
<<  Ralph  Story,  Herd,  Blanerne,  Westside, 
"  Wm.  Trotter,  Steward  to  Mr.  Johnstone, 
"  Todrigg,and  John  Mann,  PolwarthmiU  toll;" 

and  having  delivered  or  transmitted  the  same  to  the  said  Alexander 
Whitelaw,  on  of  about  the  date  thereof,  in  order  that  he  might  subscribe 
the  same  himself  as  acceptor,  and  obtain  the  subscriptions  thereto  of  tiie 
other  persons  to  whom  the  same  was  addressed,  as  co-acceptors  with 
him,  and  he  having  received  the  said  bill,  and  subscribed  his  own  name 
thereto  as  acceptor,  and  having  procured  the  subscriptions  likewise  of 
the  said  William  Trotter,  he  the  said  Alexander  Whitehiw  did,  on  the 
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2l8t  of  April  1886,  witbin  the  toll  house  at  Skinlaws  aforesaid,  or  with-    Na  eo. 
io  the  toll  house  of  Stockbridge,  situated  in  the  parish  of  Westruther,  ^vHiiteUw, 
and  county  of  Berwick,  or  at  some  other  time  and  place  to  the  Jedburgh, 
Prosecutor  unknown,   wickedly  and    feloniously  forge  and  adhibit,      f^ 
or  cause  and  procure  to  be  forged  and  adhibited  to  the  said  bill, ......_ 

the  subscription  "  Ralph  Story,*'  as  an  acceptor  thereof,  intending    Forgery, 
the  same  to  pass  for,  and  to  be  received  as  the  genuine  subscrip- 
tion of  the  said  Ralph  Story,  then  herd,  Blanerne,  Westside,  and  now 
or  lately  shepherd  at  Mungoswallsy  parish  of   Edrom,  and  county 
of  Berwick :  Fartbbr,  time  last  libelled,  and  within  the  office  or  house 
sitaated  in  Lauder  aforesaid,  of  the  said  John  Romanes,  the  said  Alex- 
aDder  Whitelaw  did,  wickedly  and  feloniously  use  and  utter  as  genuine^ 
the  said  bill  of  exchange,  having  thereon  the  said  forged  subscription, 
he  well  knowing  the  same  to  be  forged,  by  then  and  there  delivering  the 
same  himself,  or  causing  and  procuring,  through  the  intervention  of 
some  person  to  the  prosecutor  unknown,  the  same  to  be  delivered  to  the 
said  John  Romanes,  as  clerk  to  the  said  trustees,  in  order  to  the  same 
being  retained  and  made  use  of  by  him,  or  the  said  trustees,  as  a  security 
or  cautionary  obligation,  for  the  due  payment  of  a  quarter's  rent  to  be- 
come due  by  the  said  Alexander  Whitelaw,  as  tenant  of  Skinlaws  toll- 
bar  aforesaid ;    and  the   said   bill,  having  the  said   forged    subscrip- 
tion thereon,  having  been  taken  and  received  by  the  said  John  Ro- 
manes, was  subscribed  as  drawn  by  John  Spottiswoode,  Esq.  of  Spottis- 
woode,  in  the  county  of  Berwick,  one  of  the  trustees  and  commissioners 
of  said  road. 


There  was  also  a  second  charge,  of  a  precisely  similar 
nature. 

The  pannel  pleaded  guilty. 

SwiNTON,  for  the  pannel,  argued,  that  the  crime  charged 
in  the  Indictment  would  not  have  been  capital  previous  to 
the  passing  of  the  act  2d  and  3d  William  IV.  c.  123,  and, 
therefore,  that  the  Court,  in  awarding  sentence,  was  not 
limited  to  the  punishments  prescribed  by  the  act  1st  Vic- 
toria, c.  84,  (Case  of  John  Jerdon,  Jedburgh,  May  8 
1837,  Swinton,  Vol.  I.  p.  502.) 

Lord  Mackenzie  delayed  pronouncing  sentence  till  the 
following  day,  when  he  stated  his  opinion  that  the  case 
was  one  which  must  have  been  capital  before  the  passing 
of  the  act  2d  and  3d  William  IV.  c.  123. 

2a 
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No.  CO.  In  respect  of  his  judicial  confession,  the  pannel  was 
whitSaw,  sentenced  to  be  transported  beyond  seas,  for  the  period  of 
't^fii  seven  years. 

1839. 


Forgery. 


WEST  CIRCUIT. 

Spring  1889. 


,     ,  GLASGOW. 

Mav  4 

183fl. 

Judges — Lords  Meadowbank  and  Medwtk. 
Hbb  Majesty's  Advocate — Napier — Davidson, 

AGAINST 

Daniel  Mackenzie,  William  Johnston,  and  Maby  Ferguson.— 

Broun — C.  G»  Robertson, 

Indictment — Witness. — Held  competent  to  strike  certain  letters  out 
of  an  Indictment,  for  the  purpose  of  correcting  an  error  in  the  desig- 
nations of  some  of  the  witnesses. 

No.  61.  Daniel  Mackenzie,  William  Johnston,  and  Mary 
Mackenzie  FERGUSON,  Were  charged  with  Theft,  aggravated  by 

o^n.   having  been  committed  by  means  of  Housebreaking,  and 

farther  aggravated,  in  the  case  of  Mackenzie,  by  his  hav- 

^^  ^   ^'  ing  been  previously  convicted  of  Theft. 

The  premises  alleged  to  have  been  broken  into  were  the 
shop  or  warehouse  in  or  near  Buchanan  Street,  &c.  **  oc- 
cupied by  the  firm  or  company  of  James  H.  Paterson  and 
Company."  In  the  list  of  witnesses,  Mr.  Paterson,  the  only 
partner  of  the  firm,  was  designed  "James  JTtwg'A  Paterson," 
whereas  his  name  was  understood  to  be  James  Henry 
Paterson.  And  two  other  witnesses  were  designed  as 
"  in  the  service  of  James  Hugh  Paterson  and  Company." 

Napier,  for  the  prosecution,  moved,  that  before  calling 
upon  the  pannels  to  plead  to  the  Indictment,  the  word 
"  Hugh,"  as  occurring  in  the  name  of  "  James  Hugh  Pa- 
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terson,"  both  in  the  designation  of  that  gentleman  and  of   No.  6i. 
the  two  witnesses  in  his  service  >  should  be  struck  out  of  Ma^^e 
the  Indictment    (Hume,  Vol.  11.  p.  280,  note  (a).    Statute    ^^ 
9th  Geo.  IV.  c.  29,  f  11-    Case  of  James  Matheson,  Nov.  ow^f. 
20th  1887.     Swinton,  Vol.  I.  p.  593.)  i839. 

Broun,  for  the  pannels,  objected,  that  it  was  not  com-  j. 
petent  to  alter  an  Indictment  after  service,  and  that,  if  the 
present  motion  were  allowed,  other  witnesses  than  those 
described  might  be  brought  forward. 

The  Court  granted  the  proposal  made  on  the  part  of 
the  prosecution,  which,  by  their  Lordships  suggestion, 
was  altered  so  as  to  strike  out  only  the  letters  u,  g,  h  of 
the  word  "  Hugh"  in  the  several  places  referred  to,  leav- 
ing the  name  ^^  James  H.  Paterson,"  as  in  the  body  of  the 
Indictment.  Their  Lordships,  at  the  same  time,  observed, 
that  the  correction  now  made  did  not  affect  the  right  of 
the  pannels  to  show,  under  the  statute,  before  the  Jury 
were  sworn,  that  they  had  been  misled  as  to  these  or  other 
witnesses. 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 

The  Jury  found  the  pannels,  Mackenzie  and  Johnston 

« 

guilty  as  libelled,  and  the  pannel  Ferguson  guilty  without 
the  aggravation  of  housebreaking. 

In  respect  of  which  verdict  of  Assize,  the  pannels, 
Mackenzie  and  Johnston,  were  sentenced  to  be  transported 
beyond  seas,  for  the  period  of  seven  years,  and  the  pannel 
Ferguson  to  be  imprisoned  in  the  Bridewell  of  Glasgow, 
for  the  period  of  twelve  calendar  months. 
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HIGH  COURT, 


April  29  Present, 

J838. 

Lords  Meaoowbank,  Mackbnzib,  Moncrbiff,  Cockburit. 

Hbr  Majesty's  Advocate — Lord  Advocate  Rutherfwrd* — SoL-Gen. 

Ivory^ — Innes — Handyside. 

▲GAINST 

Alvxandbr  Humphrbts  or  Alexakdbr — Robertson — Andentm 

Inglis. 

Forobrt. — Evidence — Process. — Production. — Foreign — Wit- 
ness.— Sentence. — 1.  (1.)  In  a  trial  for  Forgery,  a  chemical  ex* 
periment  permitted  to  be  made  on  a  part  of  one  of  the  documents 
alleged  to  be  forged,  with  a  view  of  ascertaining  whether  the  colour 
of  the  paper  was  the  effect  of  age,  or  was  produced  by  artificial 
means — ^this  experiment  not  being  such  as  could  injure  the  body  of 
the  document.  (2.)  Question,  whether  such  an  experiment  should 
be  conducted  jointly  by  two  scientific  witnesses,  or  by  each  separately. 

2.  Form  of  adjournment  at  the  close  of  each  day  of  a  protracted  trial. 

8.  Circumstances  in  which  the  Prosecutor  was  allowed  to  libel  on  as  a 
production,  and  to  read  to  the  Jury  a  judgment  by  a  Lord  Ordinary 
in  the  Court  of  Session,  in  a  case  in  which  the  pannel  was  a  party, 
although  that  judgment  commented  on  certain  documents  on  which 
the  pannel  intended  to  found. 

4.  An  objection,  founded  on  the  insufficient  description  of  one  of  the 
productions  libelled  on,  repelled. 

5.  Question  as  to  the  competency  of  producing  an  extract  from  a  fo- 
reign  register,  without  evidence  as  to  the  accuracy  of  the  record  from 
which  it  b  taken,  and  as  to  the  faith  which  it  would  have  in  a  foreign 
court. 


*  John  Archibald  Murray,  Esq.  the  late  Lord  AdTOcate,  having  been  appointed 
one  of  the  Lords  of  Council  and  Session,  in  room  of  Lord  Corehoose  resigned,  the 
'late  Solidtor-Oeneral,  {Rutherfurd\  appeared  in  Court  on  the  23d  of  April,  aiul 
presented  a  commission  nominating  and  appointing  him  to  the  vacant  office ;  which 
having  been  recorded,  he  qualified  himself  by  taking  the  necessary  oaths,  and  ws» 
thereupon  received  in  Court  as  her  Majesty's  Advocate.  James  Ivory,  Esq.  Advoeste, 
was,  at  the  same  time,  appointed  to  the  office  of  Solicitor-Ueneral. 


Forgery* 
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6.  it  is  no  objection  to  the  admissibility  of  a  foreign  witness  that,  iu  Al^iidttf 
order  to  induce  htm  to  come  to  this  country  to  give  evidence,  he  has  Humphreyt 
received,  besides  his  expenses,  a  sum  considerably  greater  than  what  41  ^  ^ 

be  could  have  derived  at  home  from  the  profits  of  his  trade.  April  29* 

7.  The  hand  writing  of  a  party,  deceased  more  than  a  hundred  years      '^^' 
ago^  allowed  to  be  proved,  for  the  purpose  of  allowing  an  attestation,' 
to  which  his  signature  was  attached,  to  be  read  to  the  Jury ;  but  held, 
that  this  attestation  could  not  be  read,  to  the  effect  of  proving  the 
truth  of  any  fact  therein  set  forth. 

8.  Held  incompetent  to  produce  in  evidence  letters  written  by  a  party 
who  was  proved  to  be  alive,  although  the  hand  writing  was  proved  by 
a  witness,  and  the  post-marks  were  admitted. 

9.  Circumstances  in  which  a  sentence  of  abiolviior  was  pronounced  in 
absence  of  the  pannel. 

Alexander  Humphreys  or  Alexander,  pretending 
to  be  Earl  of  Stirling,  was  charged^  with  "  Forgery,  as  also 
'*  the  wickedly  and  feloniously  using  and  uttering  as  ge- 
"  nuine  any  forged  document,  knowing  the  same  to  be  for- 
"  ged ;  as  also  the  wickedly  and  feloniously  fabricating 
"*  false  and  simulate  writings  to  be  used  as  evidence  in 
''  Courts  of  law,  and  so  using  the  same  as  genuine ;  as 
'*  also  the  wickedly  and  feloniously  using  and  uttering  as 
''  genuine,  fabricated,  false,  and  simulate  writings,  know- 
''  ing  them  to  be  fabricated,  false,  and  simulate,  by  pro- 
"  ducing  the  same  as  evidence  in  Courts  of  law." 
The  Indictment  narrated,  that  the  pannel  had  formed 


^  The  pannel  was  first  brought  before  the  Court  under  this  Indict- 
ment on  the  3d  of  April.  The  defences  which  had  been  lodged  for  him 
itated,  that  his  services  as  nearest  and  lawful  heir  to  William,  first  Earl 
of  Stirling,  having  been  reduced  by  Interlocutor  of  Lord  Cockburn,  al* 
though  that  Interlocutor  was  not  yet  final,  he  was  advised  that  he  was 
Dot  in  a  condition  to  plead  the  privilege  of  peerage,  but  was  bound  to 
acknowledge  the  competency  of  the  Court  to  proceed  in  the  trial  of  the 
felonies  libelled,  but  prayed  the  Court  to  delay  the  trial,  in  order  to  af- 
ford him  time  to  adduce  exculpatory  witnesses.  The  Court  accordingly, 
after  pronouncing  the  Interlocutor  of  relevancy,  continued  the  diet 
against  the  pannel  till  the  29th  of  April.  The  very  interesting  nature 
of  the  trial  which  then  took  place,  has  led  to  its  publication  in  a  sepa- 
rate volume*  containing  the  whole  evidence,  oral  and  documentary,  and 
the  speeches  of  Counsel,  and  the  charge  of  the  presiding  Judge,  carefully 
revised,  and  illustrated  by  fac-similes  of  the  forged  documents. 
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No.  62.  the  fraudulent  design  of  procuring  himself  to  be  recognis- 
Hui^eyt  ed  as  Earl  of  Stirling  in  Scotland,  and  of  obtaining  certain 
Alexander,  great  cBtatcs  OT  territories  in  North  America  and  Scotland, 
^m9^  with  the  pretended  right  of  conferring  the  honours,  and 
.  bestowing  the  titles  of  baronets  of  Nova  Scotia,  as  being  the 
Forgery,  representative,  and  entitled  to  the  honours,  privileges,  and 
estates  of  William,  first  Earl  of  Stirling,  and  of  procuring 
loans  or  advances  of  money  from  ignorant  and  credulous 
persons,  on  the  faith  of  his  being  entitled  to  those  estates 
and  privileges,  as  he  falsely  represented.  The  ^rst  and 
second  charges  bore,  that  in  pursuance  of  the  said  fraudu- 
lent designs,  he  did,  at  some  time  and  place  to  the  Prose- 
cutor unknown,  forge,  or  procure  to  be  forged,  a  docu- 
ment, (the  terms  of  which  were  set  forth  in  an  Appendix 
to  the  Indictment,  both  in  the  original  Latin,  and  in  an 
English  translation,)  which  document  was  intended  by 
him  to  pass  for  an  ancient  and  authentic  excerpt,  or  abridg- 
ed copy,  or  abstract,  of  an  alleged  charter  of  novodamus 
by  King  Charles  the  First,  in  favour  of  William,  first  Earl 
of  Stirling  ;  and  that  on  the  18th  of  January,  and  17th  of 
November,  1830,  he  used  and  uttered  as  genuine  the  said 
forged  document,  by  producing  it  as  an  adminicle  of  evi- 
dence in  two  different  actions  raised  by  him  in  the  Court 
of  Session,  for  proving  the  tenor  of  the  said  alleged  charter 
of  novodamus.  The  third  charge  set  forth,  that  having 
procured  himself  to  be  served  heir,  both  in  general  and 
in  special,  of  William  the  first  Earl  of  Stirling,  and  to  be 
infeft  as  such  in  certain  lands,  continents,  and  islands  in 
North  America,  and  an  action  of  reduction  improbation 
having  been  raised  against  him  at  the  instance  of  the  Officers 
of  State  for  Scotland,  and  Lord  Cockbum,  Ordinary,  having 
in  this  action  pronounced  an  interlocutor,  accompanied  by 
a  note  pointing  out  certain  defects  in  the  evidence  for  prov- 
ing his  alleged  pedigree,  he  did,  with  the  view  of  supply- 
ing these  defects,  within  the  house  situated  in  the  Rue  de 
Toumon,  at  Paris,  occupied  by  Marie  Anne  le  Normand, 
bookseller,  or  fortune-teller,  at  some  time  between  the  21st 
December  1886,  and  the  27th  July  1887,  forge,  or  pro- 
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cure  to  be  forged,  certain  documents,  some  of  which  were   No.  62. 
written,  and  others  pasted  on  the  back  of  an  ancient  map  Humphreys 
of  Canada,  and  did  on  the  25th  November  1887,  use  and  AieMnder, 
utter  as  genuine  the  said  forged  documents,  by  producing   ^f^^^ 

them  in  process  as  evidence  in  his  behalf,  in  the  said  ac-  . 

tion  of  reduction  improbation, — with  an  alternative  charge    ^'o'gery. 
of  guilty  uttering  only.     The  writings  referred  to,  (all  of 
which  were  set  forth  at  length  in  the  Indictment,  both  in 
the  original  French  and  in  an  English  translation,)  were, 
(1.)  A  note  relative  to  the  alleged  charter  of  novodamus  by 
King  Charles  the  First,  in  favour  of  William,  first  Earl 
of  Stirling,  dated  '^  Lyons,  4th  August  1706,"  and  signed 
"  Ph.  Mallei;"  (2  and  3,)  two  other  writings  on  the 
same  subject,  the*  one  dated  **  Lyons,  b'th  April  1707»"  and 
signed  ^*  Caron  Saint  Estienne,"  and   the  other  dated 
''  Nismes,  3  June  1707»"  and  bearing  what  was  meant 
to  pass   for  the   genuine    subscription   of  Esprit    Fie- 
chier,  sometime  Bishop  of  Nismes;  (4  and  5,)  a  letter  dated 
"  Antrim,  25th  August  1707»"  and  signed  ''  John  Alex- 
ander," the  said  signature  being  meant  to  pass  for  the 
genuine  subscription  of  the  grandson  of  William,  first  Earl 
of  Stirling,  and  a  marginal  note  on  the  said  letter,  bearing 
what  was  meant  to  pass  for  the  genuine  subscription  of 
Fran9ols  Fenelon,    sometime  Archbishop  of  Cambray; 
(6  and  7>)  an  inscription  to  the  memory  of  John  Alexan- 
der, Esquire,  alleged  to  be  taken  from  a  tomb*stone  at 
Newton  Ardes,  county  of  Down,  Ireland,  with  two  mar- 
ginal notes  relative  to  the  same ;  and  (8,)  a  note  or  writing 
rrferring  to  the  document  bearing  to  be  signed  *'  Ph.  Mal- 
let," and  meant  to  pass  for  a  genuine  note  or  writing  of 
Lewis  XV.,  King  of  France,  or  some  person  to  the  Pro- 
secutor  unknown.     The  fourth  charge  was  to  the  effect, 
that  the  pannel,  within  the  house  of  Marie  Anne  Le  Nor- 
raand,  at  Paris,  between  the  2l8t  December  1836,  and  the 
Slst  April  1837,  forged  or  procured  to  be  forged,  two 
letters  addressed  to  Messrs.  De  Porquet  &  Co.,  booksellers, 
London, — a  note  or  writing  on  a  parchment  case,  with  three 
fabricated  impressions  of  a  seal^  the  same  being  meant  to 
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Alexander  pass  for  R  genume  writing,  and  a  genuine  and  contempo- 
Humphreys ^^^y,  impression  of  a  seal  of  the  pannel's  deceased  father-^ 
^A*rSlSi'  ^  writing  or  table  bearing  to  be  part  of  the  genealogical 
1839.  tree  of  the  Alexanders  of  Menstry,  Earls  of  Stirling  in 
j,^  Scotland,  and  to  be  <bt;ed  April  15,  1759, — a  letter  dated 
London,  August  20, 1765,  bearing  what  was  meant  to 
pass  for  the  genuine  subscription  of  the  deceased  Benja- 
min Alexander,  said  to  be  the  pannel's  uncle, — and  ano- 
ther letter  dated  **  Dublin,  September  16, 1765,"  and  sign- 
ed "  A.  E.  Baillie ;"  and  that  on  the  27th  of  November 
1837,  he  used  and  uttered  as  genuine  these  six  forged 
writings,  by  lodging  them  in  process  as  evidence  in  his 
behalf  in  the  action  of  reduction  improbation — with  an 
alternative  charge  of  guilty  uttering  only.  The  J^ 
charge  set  forth,  that  the  Second  Division  of  the  Court  of 
Session  having  appointed  the  pannel  to  appear  at  the  bar, 
to  be  judicially  examined  as  to  how  certain  of  these  docu- 
ments came  into  his  possession,  or  to  his  knowledge,  and 
he,  in  the  course  of  that  examination,  on  or  about  the  18th 
of  December  1838,  having  stated  that  he  had  received  the 
map  of  Canada,  with  the  various  documents  written  or 
pasted  thereon,  from  the  said  Marie  Anne  le  Normand, 
and  that  she  received  a  letter  along  with  the  documents, 
a  copy  of  which  he  undertook  to  procure,  he  did,  at  some 
time  and  place  to  the  Prosecutor  unknown,  forge  or  pro- 
cure to  be  forged,  a  writing  bearing  to  be  "  Copy  letter 
found  by  Mademoiselle  le  Normand,  enclosed  in  the  same 
packet  which  contained  the  map  of  Canada,  and  was  left 
at  her  Cabinet  on  July  11,  1837,''— and  did,  on  the  20th 
December  1838,  use  and  utter  as  genuine  the  said  forged 
writing,  by  lodging  it  in  process  as  evidence  in  his  behalf 
in  the  action  of  reduction  improbation.^ 


1  ^wo  separate  lists  of  Assize  were  appended  to  the  Indictment,  to 
meet  the  contiDgency  of  the  pannel  claiming,  or  being  found  entitled  to 
the  privilege  of  a  landed  man.  But  at  the  diet  of  the  Sd  of  April,  it  was 
stated  by  his  counsel  that  he  did  not  intend  to  claim  this  privilege* 
And  accordingly  the  Interlocutor  of  relevancy  pronounced  on  that  occa- 
Bion,  remitted  the  libel  to  the  knowledge  of  the  ordinary  Assize. 
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The  pannel  pleaded  not  guilty.     Defences  had  been  Alexander 
lodged  for  him,  in  which  he  denied  "  that  he  had  the  H^"P^"y» 
slightest  ground  to  suspect  that  all  or  any  of  the  docu-  "^^^JJ^jJ' 
ments  libelled  on  were  forged  or  fabricated/'  and  stated     i839. 
that  "  he  produced  them  under  legal  advice,  in  the  belief  "T      [" 
of  their  being  genuine,  and  usefiU  for  the  support  of  his 

interest." 

I.  In  the  course  of  the  proof,  the  Lord  Advocate, 
for  the  prosecution,  proposed  that  two  scientific  gentlemen, 
whose  names  were  included  in  the  list  of  witnesses,  should 
be  allowed  to  make  chemical  experiments  upon  some  of  the 
documents  charged  to  have  been  forged,  particularly  upon 
the  alleged  excerpt  from  a  charter  of  novodamus  by  King 
Charles  the  First,  in  order  that  they  might  be  able  to  give 
an  opinion,  as  to  whether  or  not  the  paper  on  which  it  was 
written  had  been  tampered  with,  and  whether  there  was 
anything  particular  in  the  ink  with  which  it  was  written. 

Robertson,  for  the  pannel,  objected  to  the  proposed 
proceeding,  on  the  ground  that  a  chemical  experiment 
might  change  the  whole  appearance  of  the  document,  on 
which,  from  the  evidence  already  adduced,  the  whole  case 
seemed  to  depend. 

Lord  Moncreiff. — The  strictest  case  which  can  be 
maintained  against  the  Crown  is,  that  the  witnesses  can 
make  the  proposed  experiment  only  in  Court 

Lord  Cockburn. — Suppose  that  one  of  these  scientific 
witaiesses  should  state  in  the  course  of  his  examination,  in 
regard  to  the  documents  in  question,  that  he  wished  to 
test  the  ink  and  the  appearance  of  the  paper  by  a  chemi- 
cal operation,  which  he  could  not  perform  except  at  his 
own  house,  would  not  the  Court  allow  him  to  do  so  ? 

Dr.  Andrew  Fyfe,  Lecturer  on  Chemistry^  was  ex- 
amined, and  stated  that  the  alleged  excerpt  charter  had 
been  placed  in  his  hands  sometime  before  by  the  Crown 
agent,  and  that  he  had  tested  the  paper  on  which  it  was 
written  with  bleaching  powder, — ^that  the  result  of  his 
experiment,  so  far  as  it  went,  was  a  conviction  that  the 
colour  of  the  paper  was  owing  to  some  organic  matter, . 
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No.  62.   either  vegetable  or  animal,  and  that  the  paper  itself  con- 
Alexander     .  ^  -.  .« 
Humphreys  tamed  some  acid, — ^that  it  would  be  satisfactory  to  himself, 

Alexander,  Rnd  would  enable  him  to  give  a  sounder  opinion,  were  he 

^1839?^  allowed  to  extend  his  experiments  to  a  larger  portion  of 

the  paper, — and  that  this  could   be  done  by  operating 

Forgery,  merely  on  the  blank  leaf  at  the  end  of  the  document,  and 

without  at  all  touching  the  writing. 

The  Lord  Advocate,  for  the  prosecution,  then  re- 
newed his  application  for  a  chemical  experiment. 

Robertson,  for  the  pannel,  had  no  objections  to  the 
course  proposed  to  be  taken,  provided  that  the  witness's 
operations  were  strictly  confined  to  the  blank  leaf  of 
paper,  and  that  this  examination,  by  chemical  gentlemen, 
was  made  apart  from  one  another. 

The  Lord  Advocate. — In  the  case  of  pn^essionai 
witnesses,  their  reports  are  usually  conjoint. 

Anderson. — But  such  reports  are  not  prepared  after 
they  have  been  enclosed. 

Lord  Moncreiff. — It  is  better  in  this  case  that  the 
examination  should  be  separate. 

Henry  R.  Madden,  surgeon,  was  called  in,  and  the 
oath  administered  to  him.  The  blank  leaf  was  detached 
from  the  document  by  the  Clerk  of  Court,  and  one  half 
of  it  given  to  him,  and  the  other  to  Dr.  Fyfe.  It  was 
explained  to  these  gentlemen,  that  they  were  separately, 
and  in  their  own  houses,  to  subject  the  paper  to  any  che- 
mical process  which  they  thought  fit,  specially  in  order 
to  discover  whether  it  contained  any  liquid  or  colouriog 
matter. 

Lord  Meadowbank. — It  is  to  be  understood,  that  we 
lay  down  no  rule,  as  to  the  competency  Or  incompetency 
of  a  joint  examination  by  scientific  gentlemen,  in  a  matter 
of  this  nature. 

2.  At  half-past  six  o'clock,  the  Court  adjourned,  after 
pronouncing  the  following  Interlocutor : — 

"  In  respect  of  the  length  of  time  already  occupied  by  this  trial;  and 
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the  impoflsibility  of  bringing  it  to  a  coodusion  in  the  course  of  the  pre-    No.  62. 
sent  sederunt,  the  Lords  Commissioners  of  Justiciary,  with  the  consent  Alexander 
of  botii  parties,  and  in  respect  of  the  necessity  of  the  case,  continue  the        or 
diet  against  the  pannel  till  to-morrow  morning  at  nine  o'clock ;  and  or-  Alexander, 
daio  the  haill  parties,  pannel,  witnesses,  assizers,  and  all  concerned,  then      f^g^ 
to  attend,  each  under  the  pains  of  law  ;  the  pannel  being  in  the  mean  .._ 
time  carried  to,  and  detained  in,  the  Tolbooth  of  Edinburgh;  and  the   Forgery. 
iiaill  fifteen  jurors  now  in  the  box,  being  hereby  ordained  to  repair, 
uoder  the  charge  of  John  Amory,  and  William  John  Munro,  two  of  the 
macers  of  Court,  to  McQueen's  Hotel,  Prince's  Street,  Edinburgh,  where 
it  is  stated  that  proper  accommodation  has  been  provided  for  them,  to  re- 
main under  the  charge  of  said  macers  till  brought  here  to-morrow  morning 
io  the  hour  of  cause  above  mentioned,  and  being  strictly  secluded,  dur- 
ing the  period  of  adjournment,  from  all  communication  with  any  person 
whatever,  on  the  subject  of  this  trial — the  said  macers  always  having 
uecessary  access  to  them,  for  the  purpose  of  seeing  to  their  proper  ac* 
Gommodation,  and  the  Clerk  of  Court  having  access  to,  and  liberty  to 
comnanicate  with  them,  in  relation  to  their  private  or  personal  affairs,  if 
this  shall  become  necessary.    And  the  said  John  Amory  and  William 
John  Munro,  ooacers,  and  Charles  Neaves,  depute-clerk  of  Court,  had 
administered  to  them  respectively  the  oath  de  fidelU  to  have  no  com- 
munication  themselves,  and  to  permit  no  communication  by  others,  with 
the  Jtnry  on  the  subject  of  this  trial,  and  to  be  otherwise  faithful  in  the 
premises."* 

3.  iNNESy  for  the  prosecution,  proposed  to  read  to  April  so 
the  Jury  the  judgment  of  the  Lord  Ordinary  in  the 
action  of  reduction  improbation,  raised  by  the  Officers 
of  State  for  the  purpose  of  reducing  the  pannel's  services 
as  heir,  in  general  and  in  special,  of  William,  first  Earl  of 
Stirling.  The  process  in  which  this  judgment  was  pro- 
nounced was  among  the  productions  libelled  on. 

Robertson,  for  the  pannel,  objected,  on  the  ground 
that  the  note  by  the  Lord  Ordinary  contained  com- 
ments on   the   evidence   in    the    case,    and  particularly 


^  The  Court  adjourned  on  the  three  following  evenings  under  simi- 
lar provisions.  And  at  the  close  of  the  trial,  the  presiding  Judge  inti- 
mated to  the  Jury  that,  in  consequence  of  the  laborious  duty  which 
they  had  undergone,  they  would  be  excused  from  serving  as  jurymen 
for  two  years.  A  similar  exemption  was  granted  to  the  Jury  who 
acted  on  the  trial  of  the  Glasgow  Cotton-spinners ;  ante  p.  15. 
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A^iezander  ^^  Certain  affidavits  on  which  the  pannel  intended  to 

Humphnjyi  found, 
or 

Alexander,      LoiiD  MoNCREiFF. — The  Lord  OrdinaiVs  note  is  set 

Apnl  30  '' 

1839.     forth  in  the  Indictment  as  the  moving  cause  of  the  forged 


Forgery. 


documents  having  been  uttered. 

Lord  Mackenzie. — ^The  counsel  for  the  pannel  may 
argue  to  the  Jury  that  the  Lord  Ordinary  was  mistaken 
in  this  opinion,  but  they  cannot  prevent  the  note  being 
read. 

The  objection  was  accordingly  repelled. 

4.  Among  the  productions  libelled  on  was  **  a  volume 
of  maps  without  title.'*  Mr.  Teulet,  JotnUSecre- 
tary  of  the  Archives  of  France^  being  under  exami- 
nation,— 

Innes,  for  the  prosecution,  proposed  to  put  this  volume 
into  the  witness'  hands,  for  the  purpose,  (as  afterwards 
appeared,)  of  eliciting  some  information  regarding  certain 
points  of  resemblance  between  some  of  the  maps  con- 
tained in  it,  and  the  map  on  the  back  of  which  the  writings 
referred  to  in  the  fifth  charge  of  the  Indictment  were 
written  or  pasted.^ 

Robertson,  for  the  pannel,  objected  to  the  production 


It  will  be  observed  that  some  of  the  documents  written  on  tlie  back 
of  the  map  libelled  on,  were  dated  iu  1706  and  1707;  and  that  othen 
of  them  bore  to  be  autographs  of  Fenelon  and  Flechier»  the  former  of 
whom  died  in  1715,  and  the  latter  in  1711.  In  order  to  establish  tbat 
these  docunieuts  were  forgeries,  evidence  was  brought,  on  the  part  of 
th^  prosecution,  to  prove,  that  though  the  map  bore  to  be  dated  in  1703, 
this  particular  impression  could  not  have  been  thrown  off  till  after  1718, 
that  being  the  date  at  which  the  author,  Guillaume  Delisle,  was  appoint- 
ed <*  Premier  Giographe  du  Roi^  which  addition  was  appended  to  bis 
name  on  the  title  of  the  map.  And  the  object  of  referring  to  the  volume 
noticed  in  the  text,  was  to  show,  by  the  production  of  several  maps  of 
Delisle*s, — avowedly  not  printed  till  1745, — that  the  titles,  even  of  these 
late  impressions,  while  they  contained  any  alterations  that  had  taken 
place  in  the  designation  or  residence  of  the  author,  preserved  the  on 
ginal  date.  The  reason  of  this  proceeding  was  explained  by  the  wit- 
ness to  be,  that  the  date  at  which  the  map  was  originally  published,  wis 
that  from  which  the  copy-right  commenced  to  run. 
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of  the  volume,  in  respect,  (1.)  that  no  information  was   No.  e?. 
given  as  to  where  it  came  from,  and  no  intimation  made  Homphrf  ys 
to  the  pannel  of  the  prosecutor's  object  in  producing  it ;  Alexander, 
and,  (2.)  that  it  was  not  competent  to  prove  by  this  wit-  ^fj^f^ 

ness,  that  any  map  in  the  volume  is  by  Delisle — ^the  au-. 

ihor  of  the  map  libelled  on.  ^'''«^' 

Lord  Cockbubn. — It  is  competent  to  libel  on  fifty 
watches  or  fifty  penknives,* and  then  to  produce  any  one 
watch  or  penknife.  The  objection  just  is,  that  the  pro- 
duction is  not  sufficiently  described. 

Lord  Meadowbank. — I  remember  a  case  in  this 
Court,  in  which  I  was  in  the  minority.  A  pair  of  shoes 
was  libelled  on, — ^five  pairs  were  produced.  The  Court 
held  that  the  public  prosecutor  might  take  any  pair  of  the 
five  that  he  chose,  and  found  upon  it  as  the  pair  described 
in  the  Indictment. 

The  objection  was  repelled,  and  the  volume  of  maps 
shown  to  the  witness. 

5.  The  same  witness,  in  order  to  prove  the  date  of  the  ap- 
pointment of  Guillaume  Delisle  to  the  office  of  "  Premier 
Geographe  du  Roi,"  produced  an  extract,  which  he  had 
himself  made,  from  the  Register  of  the  Secretary  of  State 
of  France,  and  which  was  libelled  on  as  a  production. 

Anderson,  for  the  pannel,  objected  to  the  production  of 
this  extract — ^What  is  tendered  in  evidence  is  a  copy  taken 
from  an  entry  in  a  foreign  register,  and  there  is  no  evidence 
laid  before  the  Court,  that  by  the  law  of  France,  and  in  the 
opinion  of  French  lawyers,  this  register  is  genuine,  or 
would  be  received  as  an  authentic  register  in  the  courts  of 
France.  The  authority  which  any  register  in  this  country 
hears  in  courts  of  law,  depends  on  the  regularity  with 
which  it  is  kept.  The  records  of  births  and  baptisms 
were  not  received  as  evidence  till  very  recently,  because 
they  were  not  so  kept  as  that  confidence  could  be  placed 
in  them  as  genuine  records ;  and  they  are  only  now  re- 
ceived and  admitted  as  evidence  in  courts  of  law,  when 
the  party  who  keeps  them  is  present  to  prove  them  to  be 
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No.  02.   genuine^  and  satisfy  the  Court  that  they  have  been  regu- 

Humphreyslarly  kept.     An  extract  from  the  register  of  sasines  is  re- 

Aiex**ander,ceived  in  evidcncc,  only  because  the  Court  knows  that  by 

"^l^g^^  legislative  authority  such  a  document  is  probative,  and 

will  bear  faith  in  judgment.     But  in  the  case  of  the  re- 

Forgery.  gi^^Qj.  q{  ^  foreign  couutry,  the  court  must  be  satisfied  as 
to  the  general  accuracy  of  the  record,  and  that  it  is  so  re- 
ceived in  that  country.  Lobking  to  the  application  o{ 
this  principle  here,  it  must  be  proved  (1.)  that  the  register 
from  which  this  extract  is  taken,  is  such  as  would  bear 
faith  in  a  court  of  justice  in  France,  and  (2.)  it  must  be 
proved,  by  the  evidence  of  French  lawyers,  that  this  docu- 
ment would,  by  the  law  of  France,  be  considered  1^1 
evidence  of  what  is  contained  in  the  register.  The  only 
evidence  tendered  to  establish  the  fact  of  Delisle's  com- 
mission, is  a  document  which  the  witness  says  he  wrote 
himself.  No  proof  is  tendered  that  this  would  be  suffi- 
cient evidence  by  the  law  of  France,  or  that  an  attempt 
to  found  on  such  evidence  would  be  supported  by  a  judg- 
ment of  a  foreign  court.  The  question  was  decided  in 
the  civil  court,  in  the  case  of  Robertson  v.  Gordon,  15th 
November,  1814.  The  rubric  of  that  case  is,  "  An  exem- 
plification of  a  foreign  judgment,  attested  to  be  a  true  copy 
by  the  officer  of  Court,  and  bearing  the  chief-justice's  seal, 
is  not  per  se  good  evidence  that  such  judgment  had  been 
pronounced.''  The  case  arose  thus.  The  pursuer  found- 
ed on  an  exemplification,  which  she  affirmed  to  be  a  true 
copy  of  a  judgment  obtained  by  her  against  the  defender 
in  the  Island  of  Granada,  to  be  attested  as  such  by  the 
proper  officer  of  the  foreign  court,  and  to  bear  the  seal  of 
the  chief-justice  for  the  time ;  and  she  argued  that,  in 
such  circumstances,  this  document  was  conclusive  without 
further  proof.  The  defender  contended  that  the  copy 
could  not  be  received  in  Court,  as  good  evidence  of  the 
fact  that  such  judgment  had  ever  been  pronounced.  "  The 
Court  ordered  the  opinion  of  English  counsel  to  be  taken 
on  a  joint  case  prepai'ed  by  the  parties.  The  opinions  of 
Sir  Arthur  Pigott  and  Sir  Samuel  "Romilly  were  decidedly 
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that  the  exeinjplifieatioii  of  the  judgment  was  not  duly  and  No.  62. 
sufficiently  authenticated,  and  would  not,  without  further  Hi!!^ph4yt 
evidence,  be  admissible  in  a  court  of  law  in  England."  Aiex**ander 
The  proceeding  here  adopted  is  not  at  all  an  unusual  one,  ^\^l?^ 

and  the  whole  course  of  practice  is  in  its  favour.      Mr ^ 

Burnett  says  (page  488),  "  When  the  record  of  a  foreign  ^orgerj. 
court  is  founded  on,  it  must  be  verified  agreeably  to  the 
forms  in  use  in  that  country.  Thus  a  copy,  or  an  exem- 
plification of  a  record  of  an  English  court,  is  not  received 
with  us,  unless  it  be  under  the  seal  of  that  court,  which 
is  the  usual  form  of  authenticating  copies  of  records  by 

the  English  law Accordingly,  in  the  case  of 

William  Deans,  for  coining,  an  objection  having  been 
taken  to  a  witness,  that  he  had  been  pilloried  in  Ireland 
for  a  similar  crime,  and  so  was  an  infamous  person  ;  and  a 
cop7  of  the  judgment  in  the  King's  Bench  in  Ireland,  signed, 
as  was  saidy  by  the  proper  officer,  having  been  offered  in 
evidence  of  the  objection,  it  was  contended  that  it  was  in- 
admissible, not  being  an  exemplification  under  the  proper 
seal.  The  Court  gave  effect  to  this,  and  rejected  the  copy, 
in  consequence  of  which  the  witness  was  received."  And 
the  law  is  laid  down  precisely  to  the  same  effect  by  Mr. 
Alison,  Vol.  ii.  page  699. 

The  Lord  Advocate,  for  the  prosecution,  suggested 
that  the  witness  should  be  examined  as  to  his  knowledge 
of  the  authenticity  of  the  register,  and  of  the  practice  of 
French  courts. 

The  witness,  who  had  gone  through  a  course  of  legal 
study  in  the  University  of  Paris,  and  was  a  licentiate  of 
laH^,  was  accordingly  examined  on  these  points,  and  stated, 
that  the  register  from  which  the  extract  libelled  on  was 
taken,  was  an  authentic  record,  and  the  jNroper  and  only  re- 
gister in  which  the  grant  in  favour  of  Delisle,  as  "  Premier 
Geographe  du  Roi,"  could  be  recorded — that  he  was  him- 
self one  of  the  keepers  of  this  register — and  that  the  ex- 
tract was  in  the  regular  and  common  form,  and  would  be 
received  as  evidence  in  a  French  court. 

After  this  evidence,  the  objection  to  the  production  of 
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No.  62.  the  extract  was  withdrawn.     But  an  opinion  was  indicat- 
Humphreys  ed  from  the  Bench,  that  even  independently  of  that  evi- 
Aiex^der,  d^^ce,  the  Court  would  have  doubted  the  soundness  of  the 
^y^^  argument  maintained  for  the  pannel. 

6.  Several  of  the  witnesses  for  the  prosecution  had  been 

Forgery,  brought  from  Parfs,  under  an  agreement  regularly  reduced 
to  writing,  that  besides  their  expenses,  they  were  to  re- 
ceive payment  at  the  rate  of  L.40  per  month,  for  the 
period  of  their  absence.  One  of  these  witnesses  was  a 
shoemaker,  who  stated  in  his  examination  in  initialibus, 
that  his  profits  from  his  trade  amounted  to  about  200 
francs  (L.8.)  a  month.  He  had  been  nearly  three  months 
absent  from  Paris. 

Robertson  and  Anderson,  for  the  pannel,  objected 
to  the  admissibility  of  this  witness,  on  the  ground,  (1.)  that 
any  payment  made  to  a  witness  beyond  his  necessary  ex- 
penses, is  of  the  nature  of  a  good  deed,  and  tends  to  dis- 
qualify him,  (Alison,  Vol.  ii.  p.  498,')  and  (2.)  that  the 
amount  of  payment  in  this  particular  case  was  excessive,  as 
it  was  at  the  rate  of  L.480  a  year ;  and  the  witness  before 
he  returned  home  would  receive  L.120  sterling,  besides  his 
expenses. 

The  Lord  Advocate,  for  the  prosecution,  answered, 
— ^the  rule  laid  down  by  Mr.  Alison  refers  to  witnesses 
resident  in  this  country,  and  would  probably  be  held  to 
extend  to  England  also,  now  that,  by  recent  statutes,  wit- 
nesses from  England  may  be  compelled  to  attend  and 
give  evidence  in  Scotch  courts ;  but  it  cannot  apply  to 
foreign  witnesses,  over  whom  the  court  possesses  no  cotih 
pulsitar. 

Lord  Mackenzie. — To  lay  down  the  rule,  that  no- 
thing is  to  be  paid  to  a  foreign  witness  beyond  his  neces- 


^"  As  every  witoess  must,  sooner  or  later,  be  paid  his  travelling  expenses 
**  for  coming  to  the  trial,  it  follows  that  he.  is  not  to  be  considered  as 
"  disqualified,  or  even  suspected,  if  he  has  received  a  sum  of  monej 
M  adequate,  and  not  more  than  adequatey  for  that  purpose,  either  from 
<<  any  of  the  public  authorities,  or  the  private  party  injured.* 
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saiy  expenses,  would  just  be  to  decide,  that  no  foreign   No.  62. 
witness  can  be  brought    to  giye  evidence  in  this  Court.  Humpii^ 
A  witoess  cannot  come  here  from  a  foreign  country  with-  ^j^^er 
out  expense  and  loss;  and  it  is  impossible  for  us  to  apply  to  ^v^^ 

sach  a  case  the  rule  of  law  laid  down  by  Mr.  Alison ;  nor 

does  there  appear  to  me  the  least  reason  why  we  should.  Forgery. 
A  witness  in  this  country  being  bound  by  law  to  attend 
and  give  evidence  when  required,  more  than  his  necessary 
expenses  is  not  allowed.     But  it  is  quite  plain  that  foreign  ! 

witnesses,  living  beyond  the  jurisdiction  of  the  Court,  are  j 

in  a  totally  different  position.   Then  if  it  is  lawful  to  give  \ 

indemnification  to  persons  in  that  situation,  I  do  not  see  | 

that  the  indemnification  here  given  is  excessive,  or  such  \ 

as  can  exclude  the  witness.     He  is  making  200  francs  per 
month  of  profit  in  his  trade.   He  has  a  family,  and  resides 
in  Paris.     He  knows  nothing  of  Scotland,  where  he  is  a 
stranger — ^ignorant  even  of  tlie  language  of  the  country, 
and  probably  entertaining  towards  it  some  of  the  horrors 
of  foreign  prejudice.     The  question  is,  if  an  offer  of  1000 
francs  per  month  for  the  period  he  may  be  detained  here 
be  excessive.     I  do  not  think  it  is  so,  especially  for  a 
single  month ;  and  it  is  not  likely  that  his  stay  would 
have  extended  beyond  that,  had  not  the  trial  been  post- 
poned— ^which  postponement  took  place  on  the  application 
of  the  pannel  himself.      I  do  not  think  that  the  Public 
Prosecutor  has  done  any  thing  that  is  unfair,  or  that  the 
sum  which  he  has  stipulated  to  give  is  so  unreasonable, 
as  to  affect  the  testimony  of  this  witness.     I  do  no|  lay 
down  the  rule  that  any  sum,  however  large,  may  be  given 
to  a  foreign  witness ;  because  if  he  received  an  enormous 
snm,  there  would  arise  a  suspicion  that  it  was  given  for 
an  undue  purpose.     But  the  sum  here  stipulated  for  is 
not  of  such  an  amount  as  to  produce  any  suspicion.     The 
witness  himself  asked  that  sum,  and  would  not  take  less. 
I  think  most  men  in  his  situation  would  have  done  the 
same.    A  man  is  not  obliged  to  leave  his  trade  merely  for 
what  his  trade  would  bring.     This  witness  leaves  his 
family — ^he  undertakes  the  fatigue  and  risk  of  a  journey 

2  B 
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No.  e2.  — and  submits  to  all  the  incotovemence  which  must  remit 
Hamphraysfrom  hls  leaving  home.  For  all  this  he  expects,  and  justly 
Aievwder,  expccts,  to  be  liberally  remunerated.    I  do  not  think  that 

^im^  the  Public  Prosecutor  has  gone  too  far  in  regard  Jo  the 
amount  of  remuneration,  and  I  therefore  see  no  reason  for 

Forgery.  j^Qi^ng  the  witucss  disqualified. 

Lord  Moncreiff,  I  am  of  the  same  opinion.    The 
rule  of  our  law  is  very  important,  to  exclude  witnesses 
who  have  had  such  communications  with  either  party,  as 
to  influence  their    evidence  by  expectation   of  reward. 
But  if  we  were  to  sustain  such  an  objection  as  that  taken 
here,  the  result  would  be  inevitable ;  that  this  Court  could 
never  try  a  case  which  depended  on  the  evidence  of  per- 
sons residing  in  a  foreign  country,  and  especially  of  poor 
persons  residing  in  a  foreign  country :  fw  they,  being  un- 
der no  compulsion  to  come  here,  may  say  they  will  not 
come,  unless  arrangements  be  made  to  recompense  them 
amply  for  any  loss  they  may  sustain  in  ther  trade  or  fa- 
mily affairs.     And  there  is  another  principle  in  our  law 
equally  important — ^that,  namely,  which  regards  with  no 
favour  ultroneous  witnesses.     If  this  witness  had  come 
here  without  any  stipulation  as  to  his  remuneration,  I  i 
think  his  testimony  would  have  been  more  suspicious;  ' 
because  not  being  under  any  obligation  to  come,  if  he  had 
come  without  any  previous  arrangement,  it  might  have 
been  an  objection,  that  he  must  have  some  other  motive 
than  the  ends  of  justice.    What  is  the  case  here  ?   There 
is  no  indefinite  bribe,  or  promise  of  reward,  for  the  evi- 
dence the  witness  is  to  give.     There  is  a  specific  written 
agreement  entered  into,  and  the  witness  would  not  have 
come  if  such  an  agreement  had  not  been  made.    If  the 
Public  Prosecutor  had  not  entered  into  that  agreement,  he 
would  not  have  got  this  French  witness,  upon  whose  tes- 
timony, it  may  be,  his  whole  case  depends.     There  is  no 
unfair  dealing  here.     Every  thing  is  above  board.    It  is 
not  a  rule  for  any  case,  that  nothing  is  to  be  given  beyond 
mere  expenses.     There  may  be  a  case  of  clear  excess  of 
pa}rment  sufficient  to  influence  the  mind  of  the  man ;  and 


ll 
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if  it  were  so  here,  his  evidence  should  not  be  received.   No.  e2. 

But  what  is  the  case  here  ?    The  witness  is  a  shoemaker  Hum^e]^ 

in  Piaris,  earning  a  comfc^able  livelihood^  and  he  is^iexrader, 

offered  a  sum,  certainly  much  greater  than  he  is  making  ^f^^^  i 

hf  his  business,  to  induce  him  to  come  here  and  give  evi- r 

dence  in  this  trial.    Was  it  to  be  thought  that  the  Crown  ''<>'f«T- 
agent  was  to  offer  him  no  more  than  he  was  making  by 
Us  trade,  in  order  to  induce  him  to  give  it  up,  to  leave  his  ^ 

wife  and  fiunily  in  France,  and  to  come  here  f     The  thing  ! 

is  impossible :  he  insists  for  more ;  and  they  accordingly  ' 

make  a  stipulation  with  him  that  he  shall  receive  1000  I 

6«nc8  a^^nonth.     He  comes  here  accordingly,  resting  on  * 

the  agreement  that  he  shall  receive  that  sum,  and  expect-  { 

mg  no  more  than  that  payment  for  a  single  month.    And  ] 

when  the  counsel  for  the  prisoner  reckons  up  what  may 
be  ultimately  payable  to  this  witness,  it  should  be  remem- 
bered tiiat  the  additional  amount  of  payment  to  which  he 
will  be  entitled,  is  the  necessary  consequence  of  his  own 
proceeding,  in  moving  for  a  delay  of  this  trial.    The  wit- 
ness has  been  kept  here  for  a  much  longer  period  than  was 
originally  anticipated,  and  is  in  danger,  when  he  returns 
to  France,  of  losing  his  trade  altogether ;  and  now  *  this 
otgection  is  taken,  that  the  crown  have  agreed  to  give 
biffl  what  is  an  unreasonable  sum,  and  may  bias  his  testi- 
mony.   I  cannot  attend  to  such  a  plea ;  and  I  say  that 
tfaere  never  was  a  case  tried  in  this  Court,  or  in  the  civil 
ttmrt,  where  it  was  necessary  to  bring  witnesses  frcMn 
^ad,  in  which  they  were  not  paid  more  than  their  ex- 
penses.   And  where  there  is  no  compubitar  I  have  no 
besitation  in  saying,  that  there  would  not  be  the  means  of 
administering  justice,  if  the  testimony  of  a  person  in  the 
situation  of  this  witness  were  not  to  be  received  in  evi- 
dence.   I  am,  therefore,  very  clearly  of  opinion,  that  the 
evidence  of  this  witness  should  be  received.     If  the  conn- 
ed for  the  prisoner  think  it  right  to  make  any  observa- 
tions as  to  his  credibility,  they  can  do  so.    The  Jury  will 
judge,  how  £ar  this  agreemait  betwixt  him  and  the  pub- 
^  Prosecutor  may  affect  the  credit  which  will  attach  to 
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No.  62.  his  testimony.  I  do  not  think  that  it  ought  to  affect  his 
Humphreys  credibility  at  all ;  and  I  think,  on  the  contrary,  that  he  is  a 
Aiez^der,  ^^^  more  unexceptionable  witness,  than  if  he  had  come  here 

^fm^  without  making  such  an  arrange;raent. 
«     Lord  Coceburn. — I  concur  entirely  in  every  word 

been  so  forcibly  stated.    The  questioii  here  regards  not  the 
credibility  of  the  witness,  but  his  admissibility.     I  do  per- 
fectly agree  with  Lord  Moncreiff  in  this  respect,  that  his 
credit  would  have  been  less  with  me,  if  he  had  come  here 
without  his  price,  or  plainly  for  an  inadequate  price. 
The  rule  of  law  is,  tliat  nothing  shall  be  done  which  cor- 
rupts, or  tends  to  corrupt  the  witness,  or  which  shows  an 
intention  to  corrupt  him  ;  for  if  the  design  of  corrupting 
him  is  formed,  though  the  attempt  should  be  unsuccess- 
ful,  the  witness  would  not  be  received.    Now,  is  there  any 
thing  in  the  facts  here,  to  induce  us  to  form  an  opinion 
that  the  witness  has  received  a  bribe  ?     It  is  idle  to  say 
that  the  payment  he  is  to  receive  is  at  the  rate  of  L.480 
a^year.     A  country  apothecary,  who  may  be  a  very  poor 
man,  generally  gets  two  guineas  a  day  when  called  upon 
to  give  evidence  in  this  Court ;  but  I  should  be  surprised 
to  hear  a  counsel  object  to  such  a  witness, — ^you  are  pay- 
ing him  far  too  much,  you  are  paying  him  at  the  rate  of 
L.800  a-year.     Looking  at  the  facts  of  the  case,  I  am  not 
sure  that  this  man  has  made  a  good  bargain :  I  think  a 
judicious  friend  in  Paris  would  have  said  to  him,  you  had 
better  stay  here  than  go  to  Scotland  on  such  terms.    But 
whether  this  be  so  or  not,  there  is  an  element  in  the  case 
not  to  be  lost  sight  of ;  namely,  the  fact  that  we  have  no 
power  over   a  foreign   witness.     The  question  is,  not 
whether  this  man  has  made  an  imreasonable  demand; 
but  the  question  is,  was  it  unreasonable  in  the  party  who 
was  at  his  mercy  to  comply  with  this  demand  ?     Suppose 
the  case  of  a  man  accused  of  murder,  who  knows  he  is  in- 
nocent, and  that  he  can  prove  his  innocence  by  the  testi- 
mony of  a  witness  residing  in  France ;  but  he  cannot  get 
the  testimony  of  that  witness,  which  is  necessary  to  esta- 
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blish  his  defence,  and  even  to  save  his  life,  by  citing  him    No.  62. 
in  the  ordinary  way,  and  he  is  only  to  be  brought  over  to  Humphivyi 
this  country  by  giving  him  a  sum  of  money.     Would  it  Aieri^der, 
be  an  objection  in  such  a  case  to  say,  that  the  witness  had  ^\^ 

been  unreasonable  in  his  demand  of  remuneration  ?     I  re« 

peat  again  that  the  pa}anent  given  here  is  not  unreason-  Fo«if«T- 
able,  or  such  as  cant  be  supposed  to  have  a  corrupt  influ. 
ence  on  the  mind  of  the  witness.  He  is  not  to  be  paid 
according  to  the  testimony  he  is  expected  to  give.  He 
bas  made  a  legal  bargain,  and  had  it  engrossed  on  stamped 
paper,  and  he  is  as  independeijt  of  the  Lord  Advocate  in 
that  respect  as  the  Lord  Advocate  is  of  him. 

Lord  Meadowbank. — I  am  quite  of  the  same  opinion 
that  the  evidence  of  this  witness  is  admissible.  I  have  no 
doubt  of  it  whatever. 

The  objection  was  accordingly  repelled. 

7.  Among  the  productions  in  the  process  of  reduction  May  i 
of  the  pannel's  services,  (the  whole  of  which  process  was 
libelled  on,)  was  a  paper  bearing  to  be  an  affidavit  made  by 
one  Henry  Hovenden,  in  the  year  1723,  before  one  of  the 
Barons  of  Exchequer,  in  Ireland.  The  note  of  the  Lord 
Ordinary,  which  had  been  read  to  the  Jury  on  the  part 
of  the  prosecution,  contained  comments  on  this  affidavit. 
Appended  to  the  affidavit  was  a  writing,  of  the  same  date, 
bearing  to  be  the  attestation  of  one  Thomas  C!onyers  to 
the  truth  of  the  statement  by  Hovenden,  and  also  con- 
tainmg  information  in  regard  to  the  alleged  charter  of 
nmdamus  in  favour  of  the  first  Earl  of  Stirling. 

In  the  course  of  the  exculpatory  evidence,  Robertson, 
for  the  pannel,  proposed  to  adduce  a  witness  to  prove  the 
handwriting  of  Thomas  Conyers,  and  argued,  that  after 
having  done  this,  he  would  be  entitled  to  read  to  the 
Jury  Uie  paper  bearing  his  signature,  and  that  for  the 
purpose,  (1.)  of  counteracting  the  effect  of  the  Lord  Ordi- 
nary's note ;  and,  (2.)  of  proving  the  existence  in  1728, 
of  documents  referring  to  the  charter  of  navodamus. 

The  Solicitor-General,  for  the  prosecution,  an- 
swered,—even  if  the  handwriting  of  Thomas  Conyers  was 
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No.  62.  proved,  the  attestation  signed  hj  him  is  not  admissible  in 
Hu^kr^  evidence,  as  i^ot  being  the  least  proof  of  the  authenticity 
Aie^der  ^^  Hovendetfs  affidavit. 

^&^  The  Judges  retired  to  consult  together  on  the  point  thus 
raised.    On  their  return,  the  judgment  was  thus  announo- 

Lord  Meadowbank. — ^The  Court  are  of  opinion  that 
the  counsel  for  the  pannel  are  entitled  to  prove  the  hand- 
writing of  Thomas  Conyers,  and  that,  if  it  is  proved,  the 
attestation  to  which  it  is  appended  may  be  read,  but  not 
to  the  effect  of  proving  the  .truth  of  any  fact  which  it  sets 
forth. 

Robertson. — ^Then  it  cannot  be  read  to  the  Jury. 

Lord  Meadowbamk. — ^We  do  not  say  that  it  may  not 
be  read,  but  that  it  cannot  be  read  to  prove  a  fact. 

Robertson. — It  is  proof  that  Conyers  signed  this  at- 
testation. 

Lord  Cockburn. — But  not  that  he  did  so  in  good  faith. 

After  this  judgment,  the  counsel  for  the  pannel  declined 
occupying  the  time  of  the  Court  by  proving  the  hand- 
writing of  Conyers. 

8.  Mr.  Ephraim  Lockhart,  one  of  the  witnesses  for  the 
pn)eecution,  having  proved  that  he  received  the  excerpt 
charter  libelled  on  from  the  pannel  at  Worcester,  in 
May  1829 ;  Rnd  also,  that  the  first  information  which  be 
had  of  its  existence,  was  contained  in  two  letters  received 
by  him  in  April  of  that  year,  from  one  Banks,  an  agent 
of  the  pannel's ;  the  handwriting  of  which  he  proved, — 

Robertson,  for  the  pannel,  moved  the  Court  that  these 
letters  should  be  read  to  the  Jury. 

The  Solicitor-General,  for  the  prosecution,  answer- 
ed.—Banks  had  been  proved  to  be  alive,  and  therefore 
should  have  been  examined,  to  prove  the  letters. 

The  motion  was  refused ;  as  was  also  a  similar  proposal 
regarding  various  letters  from  Banks  to  the  pannel,  the 
handwriting  of  which  had  been  proved,  and  the  postmarks 
admitted. 
May  3       9,  The  Jufy  returned  the  following  verdict : — 

1839.  ''  ^ 


u 


u 


u 


u 
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"  The  Jury  unanimously  find  it  proved  that  the  excerpt  Na  02. 
''charter  libelled  on,  is  a  forged  document,  and   by  aHamphreyt 
majority  find  it  not  proven,  that  the  pannel  forged  the^j^, 
said  document,  or  is  guilty  art  and  part  thereof,  or  that    ^^r  >  ' 
he  uttered  it,  knowing  it  to  be  forged.  ' 

**  Uiiftminou8ly  find  it  proved,  that  the  documents  on  forgery. 
the  map  libelled  are  forged,  and  by  a  majority,  find  it 
not  proven  that  the  pannel  f<H*ged  the  said  documents, 
or  is  guilty  art  and  part  thereof,  or  that  he  uttered  them, 
"*  knowing  them  to  be  forged. 

*^  Unanimously  find  it  not  proven,  that  the  documents 
**  contained  in  De  Porquet's  packet  are  forged,  or  were 
"  uttered  by  the  pannel  as  genuine,  knowing  them  to  be 
"Sorgtd. 

^  Unanimously  find  it  not  proven,  that  the  copy  letter 
''  to  Le  Normand  in  the  fifth  and  last  charge  of  the  Indict- 
**  ment  is  either  forged,  or  was  uttered  by  the  pannel  as 
"  genuine,  knowing  it  to  be  forged." 

After  the  Chancellor  had  delivered  the  verdict  of  the 
Jury,  the  pannel  fainted,  and  was  carried  out  of  Court  to 
an  adjoining  room. 

Anderson  afterwards  stated  to  the  Court,  on  the  autho- 
rity of  a  medical  gentleman  who  was  attending  the  pan- 
nel, that  it  would  be  dangerous  to  bring  him  back  into 
Court,  and  that  a  second  attack  of  his  indisposition  might 
be  the  consequ^ice  of  doing  so. 

The  Court,  with  the  consent  of  the  Public  Prosecutor, 
and  in  respect  of  the  result  of  the  verdict,  dispensed  with 
the  pannel's  attendance.  And,  in  respect  of  the  foregoing 
verdict  of  Assize,  he  was  assoilzied  simpKciter,  and  dis- 
missed from  the  Bar. 


1 
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Mav  2d  Present, 

1839. 

The  Lord  Justice- Clerk, 
Lords  Meadowbank,  Mackenzie,  Moncrbiff,  Cockburit. 

Her  Majesty's  Advocate. — SoL-Gen,  Ivory — Handyiidt* 

AGAINST 

BoBBRT  Young — Cratifurd. 

Culpable  Homicide — Negligent  Manaoehbnt  of  Machinery. 
— L  A  workman  employed  in  the  management  of  a  diving  bell,  by 
whose  alleged  neglect  of  duty  two  lives  were  lost,  indicted  for  col- 
pable  homicide ;  and  an  objection  to  the  relevancy  of  the  Indictment, 
to  the  effect  that  the  presence  of  the  pannel,  at  the  time  the  deceased 
entered  the  bell,  was  not  sufficiently  set  forth,  repelled. 

2.  Question,  whether  culpable  and  negligent  management  of  machinery, 
<*  whereby  the  saf(^ty  of  the  lieges  is  put  in  danger,"  without  any  refu/< 
being  set  forth,  is  an  indictable  offence. 

No.  63.  Robert  Young  was  indicted  to  stand  his  trial  at  the 
Young.  Ayr  Spring  Circuit,  on  an  Indictment  charging  him  al- 


ternatively  with  the  crime  of  Culpable  Homicide,  or  the 

HonHcide.  Culpable  and  Negligent  Management,  by  a  workman,  of 
Machinery  or  Mechanical  Apparatus  imder  his  charge,  or 
the  Culpable  and  Reckless  Neglect  of  Duty,  by  a  workman, 
in  the  Management  or  Use  of  Machinery,  or  Mechanical 
Apparatus,  whereby  lives  are  lost,  or  bodily  injuries 
suJBTered,  or  the  safety  of  the  lieges  put  in  danger ; 

In  so  far  as,  the  said  Robert  Young,  being  in  the  employment  of 
the  Commissioners  for  improving  the  Harbour  of  Portpatrick,  in  the 
capacity  of  chief  bell- director,  and  it  being  his  duty  to  take  charge  of, 
and  superintend  the  shifting,  when  ordered,  of  the  diving-bell  employed 
in  the  operations  carrying  on  at  said  harbour,  and  to  give  the  necessaiy 
directions  to  the  persons  associated  with  him  in  the  performance  of  the 
duty  of  shifting  the  diving-bell,  and  to  see  that  the  duty  was  performed, 
and  that  the  diving-bell  was  properly  shifted  before  being  again  used  or 
worked ;  and,  in  particular,  it  being  his  duty,  as  chief  bell-director,  or 
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as  dittoed,  for  the  occamon,  with  shifting  the  position  of  the  diving-bell^  No.  iS. 

and  sedog  it  done,  to  take  especial  care  that  the  counterbalance  to  the  youj^ 

diying-bell  was  properly  shifted,  and  its  place  changed  as  need  might  be.  May  20 

00  as  to  enable  the  dlTing-bell  to  be  ssdely  used  in  its  altered  position»  ^^* 


aod  to  see  that  the  counterbalance  was  so  shifted  and  changed,  before  ^^^p^),]^ 
the  diving-bell  was  allowed  to  be  used  in  its  altered  position ;  and  he  Homidde* 
bdDg  weU  aware  that  it  is  indispensably  necessary,  in  order  to  the  divi* 
iog-bell  being  used  in  a  new  and  altered  position,  with  safety  to  the 
persons  entering  the  said  diving-bell,  in  order  to  be  lowered  therein,  and 
to  the  persons  employed  in  working  the  machinery  to  lower  the  said 
diviog-bell  in  its  new  position,  and  to  other  persons  employed  in  the 
near  neighbourhood  of  the  diving-bell,  or  of  the  machinery  and  appa- 
nim  connected  therewith,  that  the  counterbalance  to  the  diving-bell 
sboald  have  been  previously  shifted  in  correspondence  with,  or  in  re- 
lation to  the  new  and  altered  position  of  the  diving-bell ;  and  that  by 
negieeting  or  failing  so  to  shift  the  counterbalance  to  the  diving-bell, 
the  other  machinery  and  apparatus  connected  with  the  diving-bell  would 
become  unmanageable  as  soon  as  an  attempt  should  be  made  to  use  the 
diviDg-bell  in  its  altered  position,  and  the  diving-bell  itself,  and  the 
earriage,  winches,  and  machinery  and  apparatus  designed  and  necessary 
for  using  the  diving-bell,  would  be  overset,  to  the  loss,  or  to  the  great 
daoger,  of  the  lives  of  such  persons  as  might  enter,  or  be  entering  the  div- 
'mg-bell,  and  such  persons  as  might  attempt  to  work,  or  were  preparing 
to  attempt  to  work  the  machinery  and  use  the  apparatus  connected  there- 
with, and  of  all  persons  in  the  neighbourhood  of  the  diving-bell,  its  ma- 
dinery,  and  apparatus :  Nevertheless,  the  said  Robert  Young,  on  the 
27th  of  July  1838,  being  then  employed  as  chief*bell  director  aforesaid, 
at  the  harbour  of  Portpatrick  aforesaid,  having  received  orders  from  James 
M<Clymont,  chief  diver  to  the  said' Commissioners,  to  shift  the  diving- 
hell  from  the  cross  wall  to  the  outer  or  west  wall  of  the  north  pier  at 
Portpatrick  aforesaid,  and  having,  in  obedience  to  these  orders,  given 
instmctions  to  Thomas  Boyd  and  Henry  Hendry,  winchers,  or  other 
persons  to  the  prosecutor  unknown,  acting  under  his  directions,  to  shift 
the  diving-bell  to  the  said  outer  or  west  wall,  and  they  having  ac- 
Gordiogly  done  so  under  his  immediate  superintendence  or  direction, 
and  the  diving-bell  having  been  accordingly  altered  in  its  position,  he 
M  fiul  and  neglect  to  order  the  metals  constituting  the  counterbalance 
to  the  diving-bell  to  be  at  the  same  time  or  thereafter  shifted,  or  at  least 
to  fuperintend  the  shifting  of  them,  and  to  see  that  they  were  duly  and 
properly  shifted,  so  that  there  should  be  and  exist  the  proper  and  ne- 
cessary counterbalance  to  the  diving-bell  when  it  came  to  be  used  in  its 
new  position  ;  and  he  did,  reckless  of  the  consequences,  suffer  and  per- 
mit the  diving-bell  to  be  placed  or  suspended  in  its  new  and  altered 
position,  and  did  himself  leave  the  carriage  or  framework  from  which, 
or  in  connection  with  which,  it  was  suspended,  and  did  allow  and  give 
leave  to  the  winchers,  or  other  workmen  acting  under  his  orders,  to 
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No.  «a.    leaye  their  posti^  without  giving  waning  and  oiaU^g  i|  known  to  the 
Robert    ^arioua  peiBoiis  engaged  in  using  or  about  to  use  the  diving-beU,  or 
May  20  assisting  those  engaged  in  using  or  fireparing  to  use  the  diviag-beU,  or 
1830.     [ji  working  the  machinery  and  apparatus  bebogiog  to  or  eonneeted 
"T  with  the  difing.beli,  that  the  counterbaknce  had  not  been  shifted,  sad 

HmJiddl  ^^^  diving-bell  was  not  ready  and  prepared  to  be  used  in  its  altered  po« 
sition,  and  he  did  leave  the  harbour  or  pier  for  some  time,  and  having 
returned  thereto^  and  the  eounterbalanoe  still  remaining  uashifted,  aad 
the  said  James  M'Clymont,  and  other  workmen  belonging  to  the  (Sving- 
bdl,  being  about  to  enter  the  same  in  order  to  its  being  toweied  iato  the 
sea  and  used  in  its  new  and  altered  position  in  the  operations  carryiag 
on  at  said  harbour  or  pier,  trusting  and  confiding  in  his  having  perform- 
ed his  duty  as  aforesaid  in  shifting  the  diving-bell  and  its  counterbalance, 
and  that  the  said  diving-beU  might  be  sajfe^y  used  in  its  altered  posiUoo, 
and  the  other  workmen  employed,  or  about  to  be  employed,  in  working 
the  machinery  connected  with  the  lowering  of  the  diving-beU,  or  vitk 
Its  being  put  to  use,  having  proceeded  to  take  their  places,  and  to  lower^ 
or  to  prepare  to  lower,  the  diving-bell,  and  he  being  present  and  cog- 
nizant of  these  proceedings,  he  did  contrary  to  his  duty,  culpably  ne- 
glect to  ascertain  whether  the  counterbalance  had  been  sUfted»  snd  to 
see  that  it  was  shifted,  or  to  warn  the  workmen  about  to  enter  the 
diving-bell,  and  the  other  workmen  and  other  persona  engaged  io  as- 
sisting in  putting  the  diving-bell  to  use,  that  the  diving-bell,  or  the 
machiaery  or  apparatus  oonnected  therewith,  was  not  in  a  pr^er  state 
to  be  used,  by  reason  that  the  counterbalance  had  no!  been  shifted; 
and  by  his  said  reckless,  negligent,  and  culpable  conduct  and  fiulare  in 
the  duty  required  ol  him  as  aforesaid,  as  chief  bell-direotor,  as  soon 
as  the  said  James  M'CIymont  and  Williain   Campbell,   diver,  and 
John  Maltman,   labourer,   who  had  proceeded  in   a  boat  far  that 
purpose,  had  entered  the  diving-beU,  the  canriagc^  winch,  or  wineha^ 
or   other   machinery   and  apparatus  conoected   with  ike  Miid  div- 
ing-bell were  overset,  on  account   of  the  diving-beB  and  conater- 
baiance  acting  together,  instead  of  being  opposed  to  each  other,  aad 
the  carriage,  winch,  or  winches^  or  other  machinery  and  apparatus, 
and  the  diving-beU  itself,  were  instantaneously  plunged  into  theses; 
and  Alexander  M^Culloch,  boatman,  who  had  been  employed  in  ooa- 
veying  the  said  James  M*Clymont  and  others  in  a  boat  to  the  diving 
bell,  having  been  struck  by  the  said  diving-beU  or  carriage^  or  aone 
of  the  apparatus,  had  his  skull  fractured  and  was  killed ;  or  otherwise, 
the  said  boat  being  struck  by  the  said  diving-bell  or  carriage,  or  some 
of  the  apparatus,  the  said  Alexander  M*Culloch  was  thereby  thrown 
into  the  sea  and  was  drowned ;  and  Henry  Hendry,  wincher,  then  re- 
siding in  Portpatrick  aforesaid,  who  was  standing  on  the  said  carriage, 
and  working,  or  preparing  to  work,  one  of  the  winches,  was,  by  the 
overturning  of  the  said  carriage,  or  oth^wise,  thrown  into  the  sea  and 
was  drowned ;  and  Robert  Byres,  labourer^  now  or  lately  residing  J» 
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Portpatrick  dbresaid^  who  was  in  the  said  boat,  was  struck  by  the  said  No.  SSL 
diTing^belly  or  machiDery  or  apparatus,  and  received  a  compound  firao*  Robert 
tore  of  his  right  leg  near  the  ancle  joint ;  and  William  M*Nair,  labourer,  MaySO 
oov  or  lately  residing  in  Portpalrick  aforesiud,  who  was  likewise  m  1^38. 
tbe  Mid  boat,  was  struck  by  the  said  diving-bell»  or  machinery  or  ' 
ippsrattts,  and  had  his  left  clavicle  fractured,  and  received  wounds  on  Q,^^|S^i4^ 
bis  head  and  one  of  hb  fingers ;  and  John  Hendry^  labourer,  now  or 
ktdy  residing  in  Portpatrick  aforesaid,  Joseph  Hannay,  labourer,  now 
or  lately  residing  at  Port  of  Spittal,  parish  of  Stoneykirk  and  county  of 
^igtoun,  Peter  Henderson,  labourer,  now  or  lately  residing  in  Port* 
pitriek  aforesaid,  George  Bitohie,  laboorer,  now  or  lately  residing  at 
Townland  of  Cunningburn,  in  the  parish  of  Newtooards,  county  Down, 
Ireland,  who  were  severally  on  the  said  carriage,  in  the  discharge  of 
their  respective  duties,  were,  by  the  overturning  of  the  said  carriage, 
phinged  into  the  sea,  and  they  were  severally  injured  by  blows  from 
thssaid  carrii^e,  machinery,  dr  apparatus,  or  by  being  thrown  into  the 
m;  the  said  John  Hendry  having  his  right  shoulder  dislocated,  his 
right  1^  firaotured  between  the  knee  and  ancle  joints,  and  being  other- 
vise  bruised ;  the  said  Joseph  Hannay  being  wounded  in  two  places 
upon  the  face;  the  said  Peter  Henderson  having  received  a  concussion 
of  the  brun  and  a  contusicm  in  his  body ;  and  the  said  George  Ritchie 
having  one  or  more  of  hb  ribs  fcactnred,  and  being  otherwise  bruised 
in  his  body;  and  William  Lightbody,  labourer,  now  or  lately  residing 
at  Lisbamet,  parish  of  Kilinsha,  county  Down,  Ireland,  and  now  or 
lately  in  Portpatrick  aforesaid,  and  Thomas  Boyd,  labourer,  now  or 
lately  in  Portpatrick  aforesaid,  and  now  or  lately  residing  in 
Dooaghadee,  parish  of  Donaghadee,  county  Down  aforesaid,  who 
were  likewise  on  the  said  carriage  in  the  discharge  of  their  respeo- 
tiTB  duties,  were,  by  its  overturn  thrown  into  the  sea,  and  their  lives 
endangered;  and  the  said  Alexander  M^CuUoch  and  Henry  Hendry 
Tere  thus  bereaved  of  life  by  the  culpable  and  reckless  neglect  of  duty 
aixl  conduct  as  aforesaid,  of  the  said  Robert  Young;  and  the  said 
lUfaert  Byres,  William  M*Nair,  John  Hendry,  Joseph  Hannay,  Peter 
Henderson,  and  George  Ritchie  were  severally  injured  in  their  person* 
as  before  mentioned,  and  their  lives  endangered ;  and  the  said  William 
Lightbody  and  Thomas  Boyd  had  their  lives  put  in  danger,  all  by  the 
enlpable  and  negligent  management,  and  reckless  neglect  of  duty  of  the 
■aid  Robert  Young,  after  shifting  the  said  diving-bell,  leaving  the  coun- 
terfaalanoe  thereto  to  remain  unshifted  as  aforesaid. 

An  objection  having  been  taken  to  the  relevancy  of  the 
Indictment,  the  Lord  Justice  Clerk  certified  the  case, 
which  came  on  for  discussion  this  day. 

Craufubd,  for  the  pannel,  objected,  (1.)  to  the  Sd 
charge  in  the  major  proposition,  which  sets  forth,  as  the 
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2^63.  coTisequence  of  the  culpable  and  reckless  neglect,  not 
Young,  merely  thejloss  of  life,  and  the  infliction  of  bodily  injury, 
1839?^  but  also  danger  to  the  safety  of  the  lieges.  The  three 
result^are  put  alternatively,  being  connected  by  the  woid 


HoiSdde.  ^9  *°^  therefore  the  pannel  is  charged  with  culpable  and 
reckless  neglect,  whereby  the  safety  of  the  lieges  is  put 
in  danger.  This  charge  is  not  relevant.  In  order  to 
constitute  a  crime  punishable  by  law,  there  must  be  a  re- 
sult produced  or  intended.  No  intent  is  set  forth,  and  an 
unintentional  act,  however  culpable,  is  not  indictable  with- 
out a  result.  Thus  furious  driving,  or  riding,  if  no  one 
is  injured,  is  merely  a  police  offence,  and  has  never  been 
otherwise  considered.  (Alison,  Vol.  I.  p.  625.)  The  case 
of  culpable  neglect  leading  to  no  result,  and  occasioning 
no  injury,  is  still  stronger,  and  has  never  been  indicted  as 
a  substantive  offence.  It  is  true,  that  if  a  collision  takes 
place,  though  no  lives  are  lost,  negligent  steering  or 
driving  is  punishable,  but  then  there  is  a  result,  and  dan- 
ger, not  merely  to  the  safety,  but  to  the  lives  of  the  lieges. 
(Alison,  Vol.  I.  p.  627.)  (2.)  The  minor  proposition  is 
objectionable,  in  as  much  as  it  does  not  state,  with  suffi- 
cient precision,  that  the  pannel  was  present  when  the  de- 
ceased actually  entered  the  bell ;  and  his  presence,  at  that 
time,  was  essential  to  the  constitution  of  the  crime. 

HaNdyside,  for  the  prosecution,  answered, — The 
presence  of  the  pannel,  at  the  time  the  deceased  entered 
the  bell,  is  stated  in  the  Indictment ;  the  words,  **  and 
^*  you  being  present  and  cognisant  of  these  proceedings,'' 
applying  to  the  entering  into  the  bell,  as  well  as  to  the 
preparations  previously  made.  On  the  first  objection, 
substantial,  not  merely  speculative,  danger,  is  suffi- 
cient to  justify  the  indictment  of  culpable  n^lect. 
The  case  of  running  down  a  boat,  though  no  life  is 
lost,  and  no  injury  done,  is  an  illustration  of  this ;  and 
many  others  might  be  given.  The  narrative  here  shews 
that  there  must  have  been  real  and  imminent  danger 
occasioned  by  culpable  and  reckless  neglect.  This  case 
afforded  a  favourable  opportunity  of  obtaining  the  opin- 
ion of  the  Court  on  the  relevancy  of  such   a    charge; 
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and  the  charge  had  been  inserted  in  the  major  proposi-   No-  ^' 
tion  with  this  view,  for  it  was  not  essential  to  the  case.  Young, 
as  death  and  severe  injuries  had,  in  point  of  fact,  occurred,    i^. 
The  Court  recommended  that  the  words,  *'  or  the 


safety  of  the  lieges  put  in  danger,"  should  be  struck  out  of  Homicide, 
the  Indictment,  their  Lordships  observing,  that  they  were 
not  in  the  practice  of  deciding  a  speculative  point,  which 
was  acknowledged  in  the  circumstances  to  be  unnecessary 
to  sustain  the  graver  charges  libelled  in  the  major  pro- 
position. They  repelled  the  second  objection,  being  of 
opinion  that  the  presence  of  the  pannel,  at  the  time  when 
the  deceased  entered  the  bell,  was  sufficiently  set  forth. 

The  Solicitor-Oeneral,  for  the  prosecution,  then 
consented  that  the  words,  **  or  the  safety  of  the  lieges  put 
in  danger,**  should  be  struck  out  of  the  Indictment,  which 
was  accordingly  found  relevant ;  and,  on  the  motion  of  the 
Solicitor-General,  the  diet  against  the  pannel  was  deserted 
pro  loco  et  tempore? 


Charles  Millot,  Suspender — 2).  jP.  Hope. 

AGAINST 

Jamks  Sneddon,  Respondent — M^NeilL 

Suspension  and  Liberation — Statute,  4th  Geo.  IV.  c.  34.  1.  A 
judgment  of  the  Justices  of  the  Peace,  under  the  above  statute,  is  not 
subject  to  any  review  on  the  merits. 

2.  Reasons  of  suspension  founded  inter  alia  on  the  vagueness  of  the 
complaint,  repelled. 

On  the  27th  November  1838,  the  Respondent,  an  iron  ^  w. 
stone  contractor  at  Airdrie,  with  concurrence  of  the  pro-      v. 
curator-fiscal)  presented  a  complaint  to  the  Justices  of  the  May  20 

1839. 


^  The  pannel  was  brought  to  trial  before  Lord  Meadowbank,  at  the  ^^^\^"^ 
Circuit  Court  of  Justiciary,  held  at  Ayr  on  the  25th  of  September 
1839,  when  the  libel  was  found  not  proven. 
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^^'  Peace  for  tfce   county  of  Lanark,   settiii]^  forth,  that 

"       *'  Charles  Milloy,  iron-stone  miner  or  labourer,  Airdrie, 

May  20'  "  did  enter  into  the  private  petitioner's  service,  and  coa- 

1839.    „  tinued  to  work  thereat  for  some  time,  subject  to  the 

Susp.  and  **  rules  and  regulations  of  the  private  petitioner's  work ; 

^^'    "  but  the  said  Charles  Milloy  did,  on  the  80th  day  of 

*'  October  last,  desert  the  private  petitionees  employment, 

"  without  giving  the  requisite  noUce,  in  terms  of  the  re- 

''  gulations  of  the  private  petitioner's  work,  and  in  terms 

"  of  the  act  4th  Geo.  IV.  c.  84,  §  8,  contrary  to  enact- 

"  ments  contained  therein."*       The  petition  prayed  the 

Justices  to  take  the  petitioner's  oath,  and  thaneafter  to 


*  It  is  enacted  by  this  section  of  the  statute,  *'  That  if  any  senrant  in 
^  husbandry,  or  any  artificer,  calico  printer,  handicrafbman,  miner, 
**  collier,  keelnian,  pitman,  glassman,  potter,  labourer,  or  other  penon, 
<<  shall  contraot  with  any  person  or  pezBons  whomsoever,  to  serre  him, 
"  her,  or  them  for  any  time  or  times  whatsoever,  or  in  any  other  man- 
**  ner,  and  shall  not  enter  into  or  commence  his  or  her  service,  accord- 
^<  ing  to  his  or  her  contract,  (such  contract  being  in  writing  and  signed 
"  by  the  contracting  parties),  or,  having  entered  into  such  service,  sball 
**  absent  himself  or  herself  from  his  or  her  service,  before  the  term  of 
**  his  or  her  contract,  whether  such  contract  shall  be  in  writing  or  not  in 
**  writing,  shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty 
«  of  any  other  misconduct  or  misdemeanor  in  the  execution  thereof,  or 
**  otherwise  respecting  the  same,  then,  and  in  every  such  case,  it  shall 
<«  and  may  be  lawfiil  for  any  Justice  of  the  Peace  of  the  county,  or  place 
**  where  such  servant,  &c.  shall  have  so  contracted,  or  be  employed,  or 
**  be  found,  and  such  Justice  is  hereby  authorised  and  empowered,  upon 
«  complaint  thereof  made  upon  oath  to  him  by  the  person  or  persons, 
**  or  any  of  them  with  whom  such  servant,  &c.  shall  have  so  contracted, 
*'  or  by  his,  her,  or  their  steward,  manager,  or  agent,  which  oath  such 
**  Justice  is  hereby  empowered  to  administer,  to  issue  his  warrant  for  the 
**  apprehending  every  such  servant,  &c.  and  to  examine  into  the  nature 
**  of  the  complaint:  and  if  it  shall  appear  to  such  Justice  that  any  such 
«  servant,  &o.  shall  not  have  fulfilled  such  contraot,  or  hath  been  guihy 
**  of  any  other  misconduct  or  misdemeanor  as  aforesaid,  it  shall  and  may 
*'  be  lawful  for  such  Justice  to  commit  every  such  person  to  the  house 
«  of  correction,  there  to  remain,  and  to  be  held  to  hard  labour  for  a  rea^ 
**  sonable  time  not  exceeding  three  months,  and  to  abate  a  proportion- 
^  able^part  of  his  or  her  wages  for  and  during  such  period  as  he  or  she 
«<  shall  be  confined  in  the  house  of  correetioB,  or,  in  liea  thereof,  to 
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^  grant  WMtant  to  apprehend  and  bring  before  you  or  Now  m. 
^  imv  of  your  number,  the  person  of  the  said  Charles      «.  ^ 

Sneddon 

'^  Milloy  for  examination  :  and  on  the  facts  above  stated  j^i^y  20' 
**  being  admitted,  or  proven,  to  convict  the  said  Charles     ^^^- 
"  Milloy  of  the  offence  of  a  breach  of  engagement,  and  suap.  9^ 
*^  desertion  of  service  herein  above  set  forth,  and  to  grant     ^^' 
**  warrant  to  commit  him  to  the  house  of  correction,  to  be 

*  kept  to  hard  labour  for  such  length  of  time  as  your  ho- 
*'  nours  may  think  fit,  in  terms  of  the  foresaid  act  of  Par- 
"  liament,  4th  Geo.  IV.*'  Along  with  this  complaint  was 
produced  a  copy  of  the  regulations,  said  to  be  observed  at 
the  Respondent's  works,  by  which  inter  alia  the  workmen 
were  bound  to  give  a  month's  warning  before  quitting 
their  employment,  and  the  masters  a  similar  notice  before 
dismissing  their  workmen.  On  advising  the  complaint, 
with  the  Respondent's  oath,  the  acting  Justice  granted  war- 
rant to  apprehend  the  Suspender,  **  and  to  bring  him  be- 
"  fore  any  of  her  Majesty's  Justices  of  the  Peace  for  ex- 
**  amination,  and  to  be  dealt  with  according  to  the  statute." 
The  Suspender  was  accordingly  apprehended  and  taken 
before  another  Justice,  when  he  admitted  that  *^  he  en- 
^'tered  into  the  petitioner's  service,  and  left  the  same 
"  upon  the  date  mentioned  in  the  ccmiplaint,  but  when  he 
**  did  so  he  had  previously  given  and  wrought  a  fouiteen 
"  days  warning,  but  not  a  month's  warning,  as  required 

*  by  the  petitioner." 

One  witness  was  examined  as  to  the  conditions  under 
which  the  Respondent's  workmen  were  engaged.  After 
which,  the  Justice  found  the  complaint  proven,  and 
granted  warrant  to  commit  the  Suspender  to  the  Jail  or 
Bridewell  at  Hamilton,  there  to  be  detfAned  at  hard  labour 
for  the  period  of  thirty  days. 

Milloy  having  been  incarcerated  under  this  sentence, 


^  punish  the  offender  by  abating  the  whole,  or  any  part  of  his  or  her 
"  wages,  or  to  discharge  such  servant,  &c.  from  his  or  her  contract,  ser- 
**  vice,  or  employment,  which  discharge  shall  be  given  under  the  hand 
**  and  seal  of  such  Justice,  gratis. 
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No.  64.   presented  a  bill  of  suspension  and  liberation  on  the  follow- 

o.^^    ing,  among  other  grounds,  (1.)  The  complaint  was  vague 

^Mhvw  ^^  irrelevant,  and  did  not  set  forth  the  terms  of  the  alleged 

1839.    contract,  or  of  the  regulations  of  the  Respondent's  work 
Susp.  and  ^hich  the  Suspender  was  said  to  have  infringed ;  (2.)  The 

^ib-  object  of  the  proceedings  was  to  extort  money  from  the 
Suspender,  and  they  had  no  foundation  in  fact ;  (3.)  There 
was  no  evidence  against  the  Suspender,  and  the  warrant  of 
imprisonment  was  issued  without  allowing  him  an  oppor- 
tunity of  being  heard  in  his  defence,  or  of  leading  proof. 
The  Respondent  answered,  (1.)  The  complaint  was  quite 
distinct,  and  referred  to  the  regulations  of  the  work,  which 
were  produced  along  with  it ;  (2.)  The  fact  of  the  Suspen- 
der having  deserted  from  his  service  was  made  out  to  the 
satisfaction  of  the  Justice,  (which  is  all  that  the  statute 
requires),  by  his  own  declaration,  and  by  the  evidence  of 
the  witness  examined. 

The  Deak  of  Faculty,  for  the  Suspender,  argued,— 
that  there  was  no  sufficient  proof  that  the  alleged  r^ula- 
tions  were  adopted  in  the  Respondent's  works,  or  that  they 
formed  the  contract  under  which  the  Suspender  was  en- 
gaged. 

M'Neill,  for  the  Respondent,  answered, — ^the  judgment 
of  the  Justices  is  not  liable  to  review  on  the  merits. 
The  statute  does  not  require  that  all  or  any  of  the  evi-. 
dence  should  be  reduced  to  writing.  Conviction  is  com- 
petent **  if  it  shall  appear  to  such  Justice,"  that  the  party 
is  guilty,  and  it  is  specially  provided,  (^  5),  that  '*  every 
**  order  or  determination  of  such  Justice  or  Justices  bball 
''  be  final  and  conclusive."  The  Court  have  frequently 
overturned  sentences  of  Justices  of  the  Peace  under  this 
act ;  but  this  has  always  been  in  cases  in  which  the  statute 
has  been  disregarded  on  points  of  form.  An  instance  of 
this  occurred  in  the  case  of  Crawford  r.  Wilson  and 
Jamesons,  November  19, 1838,  (Swinton,  Vol.  II.  p.  200), 
in  which  the  Lord  Justice-Clerk  expressed  himself  as 
''  quite  clear  that  the  judgment  of  the  Justices  is  not  re- 
"  viewable  on  the  merits.'' 
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The  D£AN  of  Faculty,  for  the  Suspender,  answered.  No.  m. 
—In  the  other  cases  which  have  been  decided  under  this   ^v^^^ 
statute,  the  irregularities  in  point  of  form  have  been  suf-  ^^i^^^' 
ficient  to  set  aside  the  judgment.     The  statute  does  not     ^^39. 
exclude  the  review  of  the  Supreme  Court.     Neither  does  g^^^    ^^^ 
it  authorize  evidence  to  be  taken  viva  voce  without  being     ^^ 
reduced  to  writing.     And  in  the  absence  of  such  a  pro- 
vision, the  ordinary  forms  before  inferior  courts  in  this 
country  cannot  be  disregarded. 


The  Court  refused  the  bill,  with  expenses. 


JoBsr  CuLLCx,  W.S — WoTHEMPooK  &  Macx,  W.S.  AgnUi. 


John  Duthie,  Suspender — Monro, 


AGAINST 


Charles  Bibnib,  Respondent — Robertson — Cook. 

Suspension  and  Liberation — Statute  4th  Geo.  IV.  c.  34— 
Warrant — Process — I.  A  Bill  of  Suspension  of  a  judgment  un- 
der the  above  statute,  on  the  'grounds  (1.)  that  the  apprentice 
complained  against  was  not  proved  to  fall  within  the  meaning  of 
the  acts  therein  recited,  (2.)  that  the  charge  was  not  sufficiently 
speciBc,  and,  (3.)  that  the  evidence  was  not  conclusive,  refused. 

2.  An  apprentice  having  been  convicted  of  desertion,  under 
the  above  statute,  and  sentenced  to  one  month's  imprisonment,  and 
he  having  absconded  before  this  sentence  was  carried  into  effect, 
and  having  been  apprehended  two  months  afterwards,  without  a 
warrant,  and  carried  before  the  Justice  by  whom  the  former  sen- 
tence was  pronounced — held,  that  it  was  competent  for  the  Justice, 
without  any  petition  being  presented  for  the  application  of  the  for- 
mer judgment,  to  find  the  apprentice  guilty  of  desertiiiig,  and  of  not 
returning  to  his  service,  and  to  sentence  him  anew  to  one  month's 
imprisonment. 

On  the  7th  of  November  1838,  the  Respondent,  a  mer-  No.  65. 

chant  and  ship  owner  in  Montrose,  for  himself  and  the      «.  '^ 

other  owners  of  the  brig  Henry  of  Montrose,  presented  ^^""^' 

2c' 
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No.  66.  to  tbe  Justices  of  the  Peace  for  the  county  of  For&ir,  a 

V,  petition,  under  the  act  4th  Geo.  IV.  c.  84.^  setting  forth, 

M^y  20  that  by  an  indenture,  bearing  dale  the  13th  of  February 

1839.  1838,  entered  into  between  the  own^s  of  the  Henry  on 


Siup.  and  the  ouc  hand,  and  the  Respondent  and  his  fatiier  on  the 
^^^'  other,  the  Respondent  had  bound  himself  an  ap{Nrentice  to 
serve  for  four  years  on  board  of  the  said  vessel,  and  had 
continued  to  serve  therein  till  the  30th  of  October  follow- 
ing, when  he  deserted  and  absconded  from  the  vessd 
while  lying  in  the  harbour  of  Dundee,  and  ready  for  sea, 
and  was  then  in  or  about  Montrose.  The  petition  jnrayed 
the  Justices  to  grant  warrant  to  apprehend  the  Suspender 
and  bring  him  before  them — **  and  upon  proof  or  con- 
"  fession  of  the  premises,  to  grant  warrant  to  commit  him 
"  to  the  jail  or  tolbooth  of  the  burgh  of  Montrose,  (there 
"  being  no  house  of  correction  within  the  district)  therein 
"  to  remain  until  he  shall  return  to  the  service  of  the 
*^  petitioner,  and  continue  therein  until  expiry  of  his  in- 


^  By  this  act,  entitled,  "  An  act  to  enlarge  the  powers  of  Justices 
<*  in  determining  complaints  between  masters  and  servants,  and  be- 
"  tween  masters,  apprentices,  artificers,  and  others,"  it  is  enacted  (§ 
].)  after  reciting  the  acts  20th  Geo.  II.  c.  19,  6th  Geo.  III.  c  25,  and 
4th  Geo.  IV.  c.  29,  «  That  it  shall  and  may  be  lawful,  not  only  for  any 
«  master  or  mistress,  but  also  for  his  or  her  steward,  manager,  or  agent, 
'<  to  make  complaint  upon  oath  against  any  apprentice  within  the 
'<  meaning  of  the  said  before  recited  acts^  to  any  justice  of  the  peace  of 
«  the  county  or  place,  where  such  apprentice  shall  be  employed,  of  or 
<<  for  any  misdemeanour,  misconduct,  or  misbehaviour  of  such  appren- 
'<  tice,  or  if  such  apprentice  shall  have  absconded,  it  shall  be  lawful  for 
"  any  justice  of  the  peace  of  the  county  or  place  where  such  apprentice 
"  shall  be  found,  or  where  such  apprentice  shall  have  been  employed  l 
**  and  any  such  justice  is  hereby  empowered,  upon  complaint  tfaereo( 
«  made  upon  oath  by  such  master,  mistress,  steward,  manager,  or 
*<  agent,  which  oath  the  said  justice  is  hereby  empowered  to  administer! 
**  to  issue  his  warrant  for  apprehending  every  such  apprentice ;  and, 
**  further,  that  it  shall  be  lawful  for  any  such  justice  to  hear  and  deter- 
"  mine  the  same  complaint,  and  to  punish  the  offender  by  abating  the 
««  whole  or  any  part  of  his  or  her  wages,  or  otherwise  by  commitment 
«  to  the  house  of  correction,  there  to  remain,  and  be  held  to  bard  la- 
«  hour,  for  a  reasonable  time,  not  exceeding  three  months." 
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"  dentnre,  or  to  comiDit  him  to  the  jail  or  tolbooth  of  the   No.  66. 

TV.  aW* 

**  burgh  of  Montrose,  there  to  remain,  and  to  be  held  to       p/* 
"  hard  labour,  for  three  months."     Upon  this  petition,  a   mJi™!^ 
warrant  for  the  Suspender's  apprehension  was  granted  by     ^^^• 
Patrick  Mason,  Esq.,  one  of  the  Justices  of  the  Peace  for  g      ^^ 
Forfarshire,  before  whom  the  Suspender  accordingly  ap-     ^^' 
peared,  on  the  8th  of  November,  accompanied  by  a  pro- 
fessional gentleman  acting  as  his  agent;  and  emitted  a 
judicial  declaration,  in  which  he  admitted  the  facts  of  his 
apprenticeship  and  desertion ;  but  alleged,  as  his  reason 
for  deserting,  ill-treatment  by  the  mate  of  the  vessel.    On 
this  evidence  the  Justice  found  the  desertion  proved,  and 
the  reason  assigned  by  the  Suspender  for  leaving  his  ser- 
vice insufficient,  and  granted  *^  warrant  to  commit  the 
"  said  John  Duthie  to  the  tolbooth  of  Montrose,  therein 
''to  remain   for  one  calendar  month  from  this  date.'' 
This  warrant  was  not  put  in  execution,  in  consequence, 
apparently,  of  an  agreement  by  the  Suspender's  father  to 
pay  the  expenses  which  had  been  occasioned  by  his  de- 
sertion, and  under  an  understanding  that  he  was  to  re- 
turn to  his  service.     Neither  of  these  conditions  was 
fulfilled,  and,  on  the  28th  of  January  1839,  the  Suspender 
was  apprehended  without  a  warrant,  by  an  officer  acting 
under  the  authority  of  the  Respondent,  and  again  taken 
before  Mr.  Mason,  when  the  following  procedure  took 
place : — 

**  At  Montrose,  the  26th  day  of  January  1839.  In  presence  of 
Patrick  Mason,  Esq.  one  of  Her  Majesty's  Justices  of  the  Peace  for 
tbe  county  of  Forfar,  aj^eared  Charles  Birnie,  merchant  in  Montrose, 
the  petitioner ;  appeared,  also,  John  Duthie,  the  appr^tice  before 
designed. 

**  The  said  Charles  Birnie  represented  that  the  said  apprentice  had 
absconded  and  left  the  county  shortly  after  the  date  of  the  last  warrant, 
which  &ct  the  said  John  Duthie  admitted.  The  said  apprentice  farther 
stated,  that  he  had  not  returned  to  the  service  of  the  petitioner  under 
his  indenture ;  and  he  farther  stated,  that  he  had  acted  by  his  father's 
advice  in  so  absconding.  (Signed)  John  Dutbie,  Pat.  Mason, 
J.  P. 

"  Having  considered  the  complaint  and  the  above  procedure,  finds 
the  said  John  Duthie  guilty  of  deserting,  and  of  not>  returning  to  his 
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No.  65.  <  service  under  bis  indenture,  in  violation  of  the  statute.  Therefore 
Duthio  «(  gi^Qts  warrant  to  commit  the  said  John  Duthie  to  the  tolbooth  of 
Biroie,  **  Montrose,  therein  to  remain  for  one  calendar  month  from  this  date, 
^«^Q  ^  •<  reserving  the  complainer's  claim  for  expenses  and  damages ;  and  de- 
'     •<  cerns  accordingly.   Given  under  the  hand  and  seal  of  the  said  Patrick 


Susp.  and  **  Mason,  Esq.,  at  Montrose,  the  28th  January  1839.    (Signed)    Pat. 
Lib.      ««  Mason,  J.  P. 


Duthie,  having  been  incarcerated  under  this  sentence, 
presented  to  the  Court  a  bill  of  suspension  and  liberation, 
on  the  following  grounds : — (1.)  The  original  procedure 
under  the  petition  was  irregular;  in  respect — that  the 
act  4th  Geo.  IV.  c.  34,  does  not  apply  to  apprentices  in  I 
general,  but  merely  to  certain  specified  classes  of  appren- 
tices, and  no  proof  was  offered  that  the  suspender  was 
an  "  apprentice  within  the  meaning"  of  the  acts  referred 
to, — that  the  charge  was  not  sufficiently  specific  as  to  tbe 
time  and  place  of  committing  the  offence, — and  that  there 
was  no  sufficient  proof  of  the  alleged  desertion.    (2.)  The 
warrant  of  8th  November  was  limited  to  the  period  of  one 
calendar  month  from  its  date  ;  and  by  the  expiry  of  that 
time,  became  incapable  of  being  carried  into  execution. 
The  procedure  of  the  28th  January  was  for  an  offence 
different  from  that  which  had  formed  the  subject  of  the 
previous  petition  and  sentence ;  and  therefore  the  Suspen- 
der was  illegally  brought  before  the  Justice,  and  sentence 
pronounced  upon  him,  without  even  the  formality  of  a 
libel,  or  any  of  the  requisites  of  common  law  or  statute. 

It  was  answered  for  the  Respondent: — (1.)  The  original 
petition  was,  in  all  respects,  regular,  as  it  gave  such  a  de- 
scription of  the  nature  of  the  Suspender's  service  as  enabled 
the  Justice  to  decide  that  he  was  an  apprentice  *^  within 
"  the  meaning"  of  the  acts  referred  to.  These  acts  apply 
to  all  apprentices  whatever  on  whose  binding  out  no 
larger  a  sum  than  L.25  was  paid,^  and  therefore  must  in- 


'  The  act  20th  Geo.  II.  c.  19,  refers  to  "  any  apprentice  put  out  br 
"  the  parish,  or  any  other  apprentice  upon  whose  binding  out  no  larger 
'^  9  sum  than  five  po:inds  orkwful  British  money  was  paid.*'   And  the 
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dude  the  case  of  the  Suspender,  on  whose  binding  out  no-   p^\^' 
thing  was  paid.     This  appears  from  his  indenture,  which      »•. 
was  not  produced  in  the  inferior  court,  only  because,  ac-  May  a) 

1830 

cording  to  the  usual  custom,  it  was  in  the  hands  of  the 


master  of  the  vessel,  which  was  then  at  sea ;  but  an  ex-  Suip.  and 
tract  of  which,  from  the  books  of  the  Custom  House,  was 
offered  to  be  produced,  if  necessary.  In  regard  to  the 
proof  of  desertion,  it  was  afforded  by  the  Suspender's  own 
confession.  (2.)  The  warrant,  under  which  the  Suspender 
was  ultimately  incarcerated,  was  a  repetition  of  that  for- 
merly granted ;  and  was,  in  the  circumstances  of  the  case, 
competent  under  the  original  petition.  The  new  warrant 
was  rendered  necessary  by  the  illegal  act  of  the  Suspender, 
in  evading  execution  of  the  former  warrant  by  abscond- 
ing, and  was  competent,  in  the  same  way  as  a  new  term 
has  often  been  granted  for  the  execution  of  a  panneFs 
sentence,  where,  in  consequence  of  his  own  illegal  act,  it 
has  not  been  carried  into  execution.  (Hume,  Vol.  II.  p. 
474.) 

The  case  came  to  be  advised  this  day. 

Lord  Meadowbank. — I  am  for  refusing  the  bill. 
It  is  important  to  observe  that  the  Suspender's  father  was 
a  party  to  his  original  indenture,  and  the  negociation  with 
him,  after  the  granting  of  the  first  warrant,  is  not  denied. 
The  Respondent,  in  afterwards  apprehending  the  boy,  did 
it  suo  periculo.    If  he  had  apprehended  a  wrong  boy,  be 


act  6th  Geo.  III.  c  25,  provides,  <*  that  nothing  in  this  act  contained 
'*  shall  extend  to  any  apprentice  whose  master  shall  have  received,  with 
**pich  apprentice,  the  sum  of  ten  pounds."  But  the  act  4th  Geo.  IV. 
c  29,  provides  that  «  the  provisions  of  the  said  recited  acts,**  (20th 
Geo.  II.  c.  19,  and  3dd  Geo.  III.  c.  55,)  "  so  far  as  the  same  relate  to 
"  apprentices,  shall  extend,  and  be  dnemed  and  construed  to  extend,  to 
^  all  apprentices  upon  whose  binding  out  no  larger  a  sum  than  twenty- 
"five  pounds  of  lawful  British  money  was  or  shall  be  paid,  anything 
"  contained  in  the  said  recited  acts,  or  either  of  them,  to  the  contrary 
**  thereof  in  anywise  notwithstanding.* 
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No.  66.   would  have  been  liable  in  daoiaires.     But  I  think  the 
V.  "    Suspender  was  competently  taken  before  the  Justice  the 
Mly'2b  second  time. 

1839.        Lord  Cockburn. — ^I  do  not  differ.    But  I  cannot  ap- 

SM^anT prove  entirely  of  the  proceedings  adopted,  which  I  think 

Lib.     ^gj.g  rather  irregular.     The  first  warrant  was  certainly 

not  exhausted.     But,  previous  to  the  second  warrant,  a 

petition  ought  to  have  been  presented,  praying  that  the 

sentence  should  be  carried  into  effect. 

Lord  Mackenzie. — The  second  proceeding  was  sub- 
stantially, though  not  in  form,  a  re-committal.  No  new 
warrant  was  necessary  before  the  Suspender  could  be 
brought  before  the  Justice,  because  apprehension,  in  pro- 
per form,  is  not  required  to  found  jurisdiction. 

The  Lord  Justice-Clerk  and  Lord  Moncreiff 
concurred. 

The  Court  accordingly  refused  the  bill,  with  modified 
expenses. 

R.  Caltert,  W.  S — Jamxb  Bubkeii,  8.S.C.  Agenti. 


James  Gerrond,  Suspender. — Shand. 


AOAIN8T 


John  Goold,  Respondent — Roberiton, 

Suspension — Statute,  4th  Geo.  IV.  c.  34. — A  suspension  ofajudg- 
menti  under  the  above  statute,  on  the  ground  that  the  complaiot  con- 
tained vitiations  and  erasures,  and  that  there  was  contained  in  the 
sentence  an  allocation  of  aliment  not  authorised  by  the  statute  or 
concluded  for  in  the  complaint,  refused. 

No.ec.  On  the  31st  of  January  1839,  the  Respondent,  a  frame 
«.  smith  in  Dumfries,  presented  to  the  Justices  of  the  Peace 
^  '    for  Dumfries-shire  a  petition,  setting  forth  that  the  Sus- 


Satpen-  peuder  had,  on  the  26th  of  January,  agreed  to  work  to 
'**'*    him  for  a  period  of  twelve  months,  conform  to  a  written 
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contract  therewith  produced,  that  he  had  entered  his  ser-  No.  66. 

vice,  and  Gontinued  therein  a  few  hours,  wh^i  he  deserted,  «. 

and  refused  to  return.  Ma^26 

The  petition  prayed  the  Justices  to  take  the  petitioner's  *®^' 


Bion. 


oath  to  the  facts  therein  stated,  to  grant  warrant  for  the  suspen- 
Sospender's  apprehension,  ^^  and,  on  the  facts  alleged  be- 
'^  ing  admitted  or  proved,  to  grant  warrant  for  imprison- 
"  ing  him  in  the  jail  of  Dumfries,  to  be  kept  to  hard  la- 
"*  bour,  for  a  period  not  exceeding  three  calendar  months, 
''  all  iu  terms  of  the  act  4th  Geo.  IV.  c.  34,  §  3." 

The  Respondent's  oath  was  accordingly  taken,  and  the 
Suspender  having  been  brought  before  one  of  the  Justices, 
and  emitted  a  declaration,  the  following  judgment  was 
pronounced  : — "  Dumfriesy^lst  February  1839.  Having 
*^  again  considered  the  petition,  complainer's  oath,  and  de- 
"  daration  emitted  by  the  defender,  and  whole  proceed- 
"  ings  therein,  sentences  and  adjudges  the  said  James  Oer- 
'^  rond  to  be  imprisoned  in  the  jail  of  Dumfries,  for  the 
*'  space  of  two  calendar  months,  there  to  be  kept  to  hard 
"  labour,  and  grants  warrant  to  olScers  of  court,  and  their 
"  assistants,  to  apprehend  and  incarcerate  him  in  said  jail, 
''and  the  magistrates  of  Dumfries  and  the  jailor  are 
"  hereby  required  to  receive  and  detain  him  accordingly, 
"  and  allocates  an  aliment  of  four  pence  per  diem  to  the 
"  defender.  (Signed)        Jos.  Beck,  J.P:' 

Gerrond,  having  been  incarcerated  under  this  sentence, 
appealed  to  the  Quarter  Sessions,  and  was  liberated  on 
caution.  He  afterwards  abandoned  his  appeal,  and  pre- 
sented a  bill  of  suspension,  on  the  following  among  other 
grounds  :  (1.)  The  petition  was  originally  presented,  and 
the  oath  appended  to  it  written  out,  in  the  name  of  James 
Goold,  which  was  altered  to  John  after  both  were  signed ; 
(2.)  It  contained  deletions  and  erasures,  of  which  no  no- 
tice is  taken  at  the  end  of  the  petition ;  (3.)  The  allocation 
of  aliment,  (besides  being  insufficient  for  the  Suspender's 
maintenance),  was  unauthorised  by  the  statute,  and  in- 
consistent with  the  prayer  of  the  petition. 
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No.  66.  The  Court  repelled  the  two  first  reasons  of  suspension, 
*^"^"     their  Lordships  observing,  that  complaints  under  this  and 

w^*2b  similar  statutes,  have  repeatedly  been  decided  not  to  be 
1839.     regular  legal  instruments.     As  to  the  remaining  reason 

g^g  ^^^  some  doubt  existed,  and  judgment  was  delayed,  till  infor- 
■ion.  matlon  should  be  procured  as  to  the  practice  of  aliment- 
ing prisoners  under  such  statutes. 

At  a  subsequent  diet  of  Court,  (July  3d),  it  was  ad- 
mitted that  the  aliment  allocated  to  the  Suspender  was 
the  usual  jail  allowance  at  Dumfries.  The  Court  accord- 
ingly refused  the  bill,  with  expenses. 

Dayid  Mitchell,  S.S.C Thokas  Rask.zv,  S.S.C.  AgenU, 


June  10  Present, 

1839. 

ThS  LoBD  JlTSTlCB-CuEBK. 

LoBDS  Meadowbank,  Cockbubv. 
Her  Majesty's  Advocatb — SoL-Gen,  Ivory — Innes* 

AGAINST 

William  Cablyle — •/.  71  Gordon. 

Rape — Objection  op  too  Great  Latitude  in  Stating  the  Time 
OF  the  Ofpence. — In  a  charge  of  rape,  or  assault  with  intent  to 
ravish,  a  latitude  of  three  months  allowed  to  be  taken  in  stating  the 
time  of  the  offence,— the  female  assaulted  being  under  the  yean  of 
puberty. 

waKam  William  Carlyle  was  charged,  alternatively,  with 

Cariyie.  Rape,  OT  Assault  aggravated  by  having  been  committed 

with  intent  to  Ravish,  and  further  aggravated  by  having 

been  committed  upon  a  girl  under  the  years  of  puberty:— 

•  "  In  so  VAR  AS,  on  one  or  other  of  the  days  in  the  month  of  January 
"  1839,  or  on  one  or  other  of  the  days  of  December  immediately  pre- 
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"  ceding,  or  of  Febmaiy  immediately  following,  the  particular  day  be-  No.  67. 

**  iog  to  the  prosecutor  unknown,  within  the  house  at  Needless,  in  the  ^il'iam 

"parish  of  Atholstaneford,  and  county  of  Haddington,  occupied  by  jun/io 

'*  him,  the  said  William  Carlyle  did  wickedly  and  feloniously  attack  and  1839. 

*<  assault  Mary  Reid,  &c.  a  girl  then  under  twelve  years  of  age,"  Sec.  ' 

Rape. 

J.  T.  Gordon,  for  the  pannel,  objected  to  the  rele- 
vancy of  the  Indictment,  on  the  ground  that  there  was 
no  sufficient  specification  of  the  time  when  the  offence  was 
committed.  The  crime  charged  did  not  admit  of  any  tract 
of  time,  was  effected  by  one  continuous  undivided  act  of 
Tiolence,  and  was  to  be  proved  by  the  direct  testimony  of 
the  party  injured.  It  is  impossible  to  conceive  that  a 
woman,  not  alleged  to  be  reduced  to  a  state  of  insensibi- 
lity, should  forget  the  time  when  the  violation  of  her  per- 
son was  committed,  which  must  have  been  stated  to  the 
Public  Prosecutor  immediately  after  the  commission  of  the 
act.  If  a  defence  of  alibi  were  put  in  in  this  case,  the 
Public  Prosecutor  would  be  forced  to  restrict  himself  to 
a  particular  time.  But  he  could  not  do  so  without  ad- 
mitting the  irrelevancy  of  his  libel,  for  he  would  thus  ad- 
mit the  possession  of  information,  which  he  ought  to  have 
set  forth  on  the  face  of  his  Indictment,  and  not  withheld 
from  the  pannel. 

Innes,  for  the  prosecution,  answered, — If  it  is  competent 
to  take  the  objection  at  all,  this  is  not  the  proper  time  for 
doing  so.  In  the  course  of  the  proof,  it  would  be  shown 
that  the  specific  day  was  unknown  to  the  Prosecutor,  but 
it  would  be  impossible  for  him,  in  every  case,  to  go  into 
the  reason  of  his  not  knowing  the  precise  time.  The  la- 
titude allowed  is  not  confined  to  any  particular  offence, 
because  it  is  impossible  to  depend  implicitly  on  the  evi- 
dence of  any  witness.  (Hume,  II.  pp.  221,  224.)  The 
pannel  can  suffer  no  injury,  as  he  has  not  stated  any  de- 
fence of  alibi. 

Lord  Meadowbank. — The  public  prosecutor  states 
positively  that  be  does  not  know  the  specific  time. 

Lord  Cockburn. — It  is  also  important  that  the  indi- 
vidual, upon  whom  the  offence  was  committed,  is  stated 
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No.  67.  to  have  been  under  the  age  of  puberty.    I  have  been  in 
cari^ie,  a  trial  where  the  child  was  only  four  years  old.    In  such 
1839.    A  case,  it  might  very  probably  be  impossible  to  state  the 
-time  precisely. 

The' Court  repelled  the  objection,  and  sustained  the  re* 
levancy  of  the  Indictment. 

The  pannel  pleaded  not  guilty,  but  in  the  course  of 
the  trial  retracted  his  plea,  and  pleaded  guilty  to  the 
charge  of  assault  as  libelled. 

In  respect  of  which  judicial  confession,  and  the  evidence 
led,  the  Jury  found  the  pannel  guilty  of  the  assault  as  li- 
belled ;  and  he  was  sentenced  to  be  transported  beyond  seas, 
for  the  period  of  fourteen  years. 


July  3  Present, 

1839. 

The  Lord  Justice-General. 
The  Lord  JusTicE-CiiBRK. 

Lords  Meadowbank,  Mackenzie,  Medwtn,  Moncrbiff, 

cockburn. 

Her  Majesty's  Advocate — SoL-Gen.  Ivory — Innes. 

AOAIVST 

George  Brown. — Broun, 

Theft. — The  appropriation,  by  a  watchmaker,  of  a  watch  left  with  him 
to  t>e  cleaned  or  repaired,  b  Theflt. 

No.  SB.  George  Brown  and  Helen  Johnston  or  Smith, 
Broilra.    were  brought  before  the  Circuit  Court  of  Justiciary  at 


'  Perth,  charged — the  latter  with  Theft,  and  the  former  al- 
ternatively with  Theft  or  Breach  of  Trust. 

In  80  FAR  AS,  «  the  said  George  Brown  having  been  a  watchmaker 
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<(  at  Newtyle,  in  the  parith  of  Newtyle  and  county  of  Forfar,  and  having 
**  been  employed  in  that  character  to  clean  and  repair  watches  for  several 
"  of  the  lieges,"  and  nine  different  individuals  having,  at  various  specified 
dates  between  the  month  of  August  and  the  end  of  December  1838, 
"  within  the  house  or  shop  occupied  by  the  said  George  Brown,"  de- 
livered to  him  certain  watches,  <<  in  order  that  they  might  be  cleaned  or 
<<  repaired,  and  re-delivered"  to  their  respective  owners,  **  the  said 
"  George  Brown  and  Helen  Johnston  or  Smith,  did,  both  and  each,  or 
«  one  or  other  of  them,  on  the  7th  of  January  1839,  within  the  house 
'<in  Newtyle,  occupied  by  the  said  George  Brown,  wickedly  and 
**  feloniously  steal,  and  theflnously  away  take,  the  several  watches 
"above  libelled,  &c. :"  os  othbrwiss,  time  and  place  last  above 
Ebelled,  the  said  '<  George  Brown  did  wickedly  and  feloniously,  and  in 
*^  breach  of  the  trust  reposed  in  him,  abscond  from  Newtyle,  and  did 
^  carry  the  foresaid  watches  away  with  him,  and  did  not  return  the  said 
"  watches,  or  any  of  them,  but  did  appropriate  the  whole,  or  part  of  the 
**  said  watches,  to  his  own  uses  and  purposes,  and  did  defraud  the 
**  owners  of  them.^ 


No.  68. 
George 
Brown, 
July  3 
1889. 

Theft. 


It  was  objected  for  the  pannel  Brown,  that  the  species 
faeti  libelled  did  not  amount,  as  against  him,  to  the  crime 
of  theft,  but  merely  to  breach  of  trust.  Lords  Moncreiff 
and  Cockbum  certified  the  case  to  the  High  Court.  On 
the  27th  of  May  1839»  Informations  were  ordered  on  the 
relevancy  of  the  charge  of  theft  against  the  pannel  Brown. 


In  the  Information  for  the  prosecution,  it  was  argued : 
The  distinction  between  theft  and  breach  of  trust  was 
hardly  raised  in  the  time  of  Mackenzie ;  but  his  opinion 
is  worthy  of  some  attention,  because  he  ventured  to  throw 
aside  the  now  untenable  principle,  that  the  quality  of  the 
offence  depends  upon  the  title  of  the  first  acquisition  of 
the  goods ; — *'  And  albeit,''  he  says,  "  it  be  a  rule  in 
'^the  civil  law,  that  initium  unius  cujusque  actionis 
"  semper  est  aftendendum,  yet  the  former  reason  (viz.  be- 
'*  cause  the  intromission  and  possession  there  flowed  ori- 
''  ginally  from  the  master)  is  not  valued,  because,  when  a 
"  master  gives  money  to  his  own  servant,  if  he  employ  it 
^^  to  any  other  use  than  is  appointed  by  his  master,  as  if 
''  he  should  drink  that  which  was  given  him  to  pay  his 
''  master's  merchands,  or  if  he  should  sell  his  master's 
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No.  f?8.  «  horse,  with  which  he  was  sent  to  a  friend,  these  miaem- 

Brown,  "  ploymcnts  would  certainly  infer  punishment,  though  the 

i8^f    "  possession  flowed  originally  from  the  master.    And  I 


it 

« 


"  think  that  theft,  in  the  case  of  a  misemployed  lend,  and 

"  the  other  cases  above  expressed,  is  more  heinous  than 
ordinary  thefts,  seeing  it  is  aggraged  by  the  breach  of 
trust,  or  friendship ;  and  it  likewise  can  be  less  guard- 
ed against.     For  which  two  reasons,  domestic  theft 
is  still  more  heinously  punished  than  ordinary  theft** 
Without  relying  too  much  on  the  authority  of  a  writer, 
who  did  not  foresee  the  numerous  delicate  distinctions 
which  have  been  forced  upon  us  by  the  more  complicated 
relations  of  increasing  civilization,  it  may  be  fairly  main- 
tained that  the  authority  of  Mackenzie  is  not  against  the 
principle  contended  for,  while  his  abandoning  the  doctrine 
that  the  offence  received  its  character  from  the  nature  of 
the  first  intromission  with  the  goods  appropriated,  ought 
to  have  warned  later  writers  against  rashly  adopting  that, 
as  the  ready  solution  of  the  diflSculties  which  beset  this 
question. 

In  venturing  to  examine  most  respectfully  the  grounds 
upon  which  Baron  Hume  has  arrived  at  some  conclusions 
favourable  to  the  pannel's  objection  in  the  present  case,  it 
may  be  observed  that  the  chapter  which  treats  of  this 
subject,  as  it  is  one  of  the  most  difficult,  is  also  the  least 
satisfactory  part  of  that  author's  work.     This  undoubt- 
edly arose  from  unsettled  and  clashing  decisions  of  our 
courts,  in  a  very  great  degree:  but  it  cannot  be  con- 
cealed that  it  was   also  partly  caused  by  an  adoption 
and    somewhat   too   literal    an   adherence  to   the  civil 
law  definition  of  the  crime  of  theft.      After  adopting 
the  definition — contrectatio  Jraudtdosa  ret  aUenae^  lu- 
cri  fadendi  causa ; — Baron  Hume  says,  (Vol.  I,  p.  57) 
The  fundamental  circumstance  here  (for  all  the  others 
serve  to  qualify  it  only)  is  this   of  the  taJnngf  or, 
as  our  lawyers,  after  the  stile  of  the  civil  law,  have 
sometimes  termed  it,  the  contrectation  of  the  thing.    In 
**  which  it  is  implied  that  the  thing  has  not  been  pre- 
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"  viously  in  the  ]X)sse8sion'  of  the  thief,  but  in  that  of  no.  69. 
"  the  owner,  or  some  person  for  him,  out  of  which  the  gj^i^ 
**  thief,  without  the  consent  of  the  owner,  removes  it.**    •'"jyf 

The  learned   author,  indeed,  subjects  this  principle  to 

considerable  modifications  ;  but  it  still  recurs  to  him,  from  '^^^^ 
time  to  time,  through  the  whole  discussion  of  the  sub- 
ject ;  and  it  will  be  found,  that  upon  this  mistaken  no- 
tion,— that  appropriation  of  a  thing  is  theft  or  not,  ac- 
cording as  the  first  handling  was  fraudulent  or  otherwise, 
—are  to  be  accounted  for  all  the  classes  of  cases  under 
this  head,  in  which  this  writer  may  now  be  said  to  have 
been  erroneous,  since  he  is  at  variance  with  the  deliberate 
and  solemn  decisions  of  the  Court.  For  example,  when  he 
lays  it  down  that  the  appropriation  of  a  watch  given  in  loan, 
or  a  horse  lent  for  hire,  or  a  pack  of  goods  sent  by  a  carrier, 
does  not  amount  to  theft,  he  says,  (p.  58)  *^  the  reason  is 
''  obvious,  that  there  has  been  no  felonious  taking  out  of 
*'  the  owner's  possession.'*  It  has  been  decided  in  termi^ 
nisj  that  the  last  two  of  these  instances  are  thefts.  In  like 
manner,  where  he  lays  down  (p.  62)  that  in  the  case  of  a 
passenger  finding  a  pocket-book  with  the  owner's  name 
marked  in  it,  or  a  hackney  coachman  finding  a  parcel 
left  in  his  coach  by  a  passenger,  or  a  landholder  finding 
a  stray  animal  in  his  field,  or  wrecked  goods, on  his  shore 
—it  is  not  theft  to  appropriate  these  articles,  he  assigns 
as  the  reason,  **  because  there  is  no  felonious  intention, 
''  nor  even  a  trespass  in  the  first  occupying  of  the  thing." 
It  has  been  decided  that  at  least  the  first  of  these  in- 
stances amounts  to  theft ;  and  it  seems  to  follow  a  for- 
tiori  of  the  others. 

It  is  remarkable  in  how  many  of  the  cases  thus  at- 
tempted to  be  brought  within  his  general  principle,  the 
decisions  of  the  Court  have  run  counter  to  the  opinions  of 
this  learned  author;  but  it  is  still  more  extraordinary 
that  he  should  not  have  seen  fit  to  restrict  it  exceedingly, 
if  not  altogether  to  abandon  it,  when  he  himself  is  driven 
to  state  the  law  applicable  to  a  series  of  cases  equally  at 
variance  with  his  first  general  principle,  and  with  those 


Theft 
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No.  68.  iUustrations  of  it,  some  of  which  are  mentioDed  above. 
Bro^,  When  he  states  (p.  64)  that  it  is  theft  for  the  butler  to 
^^^  steal  his  master's  plate,  or  the  groom  to  steal  his  horses, 
.  or  the  shepherd  the  sheep  which  have  been  committed  to 
his  keeping,  or  a  porter,  or  clerk,  goods  or  money  he 
has  been  employed  to.  deliver, — it  is  plain  that  in  each  of 
these  instances  the  thing  W(u  premously  in  the  possession 
of  the  thief;  it  is  plain  that  there  has  been  nojelonious 
taking  out  qf  the  owner's  possession  ;  there  was  clearly 
no  felonious  intention  in  the  first  occupifing  qfthe  thing; 
and  yet  all  these  are  attempted  to  be  brought  under  die 
same  unbending  canon  which  he  imagined  had  satisfac- 
torily ruled  the  former  classes.  He  is  obliged  accordingly 
to  raise  a  new  distinction,  which  goes  far  to  break  down 
his  general  rule.  He  says,  that  in  none  of  these  later 
instances  has  the  servant  any  sort  of  title  or  interest  in 
the  thing ;  and  he  is  content  to  adopt  a  figurative,  in- 
stead of  an  actual,  takings  from  the  possession  oi  the 
master. 

In  another  place,  (p.  68)  Baron  Hume  seems  to  make 
the  distinction  depend  upon  the  goods  having  been  ob- 
tained upon  some  ^^  habile  title  for  the  conveyance  of 
*'  property 9  but  on  a  lower  and  a  limited  title ;''  but 
it  is  nmnifest  that  this  is  altc^ether  irreeoncileable  with 
the  first  principle  announced  by  him  as  hia  guide; 
and  he  himself  has  apparently  been  aware  of  some  of  this 
inconsistency,  since  he  concludes  with  the  remark,  that 
our  *^  practice  has  not  yet  attained  to  sufficient  maturity 
'^  in  these  matters ;  and  that  a  great  part  of  what  has 
*^  been  delivered  is  less  to  be  considered  as  the  result  of 
'^  our  adjudged  cases,  which  are  few  in  number,  than  as 
**  an  exposition  of  opinions  which  seem  to  be  reasonable 
in  themselves,  and  are  in  some  particulars  recommended 
by  the  practice  of  England." 

It  will  not  be  necessary  to  examine  Mr.  Alison's  discus- 
sion on  this  subject  at  much  length.  He  adopts  the  principle, 
(Vol.  I.  p.  354,)  that  "  the  distinction  between  thefi  and 
''  breach  of  trust  is  to  be  found  chiefly  in  the  terms  or  way 
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"  in  which  the  thing  taken,  originaUy  came  into  the  cri-  Na  ml 
""minal's  possession;"  and  although  he  qualifies  it  by  b^^, 
yarions  excellent  limitations,  he  cannot  avoid  the  incon-  ^^^f 
sistencies  and  contradictions  which  necessarily  flow  from 
a  faulty  principle,  and  one  at  variance  with  the  series  of 
precedents  of  the  Supreme  Court.  For  example,  he  lays 
it  down  as  a  rule,  that  **  where  the  article  is  obtained 
''  upon  a  fair  contract,  not  for  a  mere  temporary  purpose," 
the  subsequent  appropriation  is  not  theft,  but  breach  of 
trust.  Now,  by  any  fair  interpretation  of  this  rule,  it 
must  be  held,  that  if  the  article  is  transferred  for  a  tem- 
porary purpose  only,  the  appropriation  should  be  consider- 
ed as  theft.  But  the  author  says,  in  a  subsequent  section, 
(p*  359»)  that  if  goods  are  put  into  a  tradesman's  hands  to 
be  repaired  by  a  tedious  operation,  the  appropriation  is 
still  only  breach  of  trust.  In  like  manner,  this  last  rule 
may  be  well  contrasted  with  the  preceding  rule  of  the 
same  author,  (p.  252.)  **  If  goods  are  delivered  to  a  stran- 
*"  ger  or  carrier  for  a  special  and  particular  purpose,  inde- 
"  pendent  of  any  transfer  of  property,  as  to  be  conveyed  to 
"  a  particular  place,  or  suhfeeted  to  a  particular  cperatian, 
"  the  abstraction  of  them  by  the  person  entrusted  is  theft.** 
So  completely,  indeed,  does  the  canon,  adopted  without 
sufficient  consideration  by  this  author,  fail  him  in  his 
adaptation  of  it  to  later  practice,  that  while  at  one  place, 
(p.  S60,)  he  quotes  a  series  of  precedents  for  prosecuting  as 
breach  of  trust,  the  appropriation  by  a  watchmaker  of 
the  watches  sent  by  his  customers  to  be  repaired, — ^the 
fpedes  Jacti  of  the  present  Indictment, — ^he  asserts  at 
another,  (p.  268,)  with  as  little  hesitation,  that  *'  wherever 
*"  the  delivery  of  the  goods  is  for  a  special  and  specific 
"  purpose,  the  possession  is  held  to  reside  with  the  pro- 
*'  prietor ;  and  if  the  possessor  abstract,  he  commits  theft. 
"*  Thus  it  is  theft  to  abstract  plate  set  before  a  person  in 
''  a  tavern,,  or  if  a  watchmaker  appropriiUe  a  watch  de-^ 
"  livered  to  him  to  clean, — or  a  washer-woman  carry  off 
"  clothes  delivered  to  her  to  wash, — or  any  one  plunder 
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No.  ft8.   **  goods  delivered  to  him  for  custody  in  a  locked  chest  with 

Brow?!  "  ^he  key." 

isJgf'       ^^  ^s  °^*  ®^y  *^  decide  from  whence  the  rule  was  bor- 

rowed,  which  has  led  our  Institutional  Writers  on  the 

Theft.  Criuiinal  Law  into  such  singular  inconsistencies.  It  can- 
not be  traced  to  the  Roman  law,  except  in  so  far  as  the 
brocard  quoted  by  Mackenzie,  initium  unius  cujusque  ac- 
tionis  semper  est  attendefidum^  applies  to  this  as  it  does 
to  every  legal  question.  A  too  literal  interpretation  of 
the  definition  of  the  Civilians,  **  Furtum  est  contrecta- 
"  tio  reifraudulosa  lucrifaciendi  gratia"  may  more  pro- 
bably have  given  rise  to  it.  It  is  certain  that  the  Civil- 
ians themselves  did  not  use  cantrectatio  in  the  narrow 
sense  of  the  first  handling  of  a  thing,  as  will  be  seen  in 
some  of  the  examples  to  be  quoted  hereafter.  But  wbere- 
ever  the  mistake  may  have  originated,  a  consideration  of 
the  whole  train  of  decisions  on  the  subject  establishes  be- 
yond doubt,  that  the  distinction  between  theft  and  breach 
of  trust  in  the  law  of  Scotland  does  in  no  way  depend 
upon  tbe  fraud  or  the  honesty  of  the  first  acquiring  of  the 
goods.  Many  cases  have  occurred  in  which  a  holder, 
whose  possession  was  fraudulent  from  the  beginning,  has 
been  found  guilty  only  of  breach  of  trusty  for  appropriat- 
ing the  property  in  his  hands ;  and  it  is  matter  of  every 
day  practice,  for  the  Court  to  direct  convictions  of  thefi, 
in  cases  where  the  felonious  appropriator  was  admitted  to 
be  innocent  in  the  first  handling  of  the  thing. 

From  a  comparison  of  all  the  adjudged  cases  of  modern 
date,  and,  indeed,  as  far  back  as  the  attention  of  the  Court 
has  been  demanded  to  this  nice  distinction,  one  pervading 
principle  appears  to  have  regulated  its  decisions.  Where 
a  person  holding  property  is  the  mere  hand  for  detaining 
or  transmitting  it — where  there  is  no  permanent  mandate 
— ^no  right  of  administration — and  the  holder  is  bound  to 
give  over  the  property  in  forma  specifica ; — the  appropria- 
tion by  that  holder  is  theft.  Where,  on  the  other  hand, 
the  holder  has  a  right  of  management, — a  power  to  ex- 
change— where  he  is  only  bound  to  account  for  the  pro- 


s 


-v^ 


S(£.5 


AND  aRCUIT  COURTS  OF  JUSTICIARY. 


401 


perty  itself,  or  an  equivalent, — the  appropriation  falls  un-  no.  68. 
der  the  nomen  Juris  of  breach  of  trust.  Bn^ 

A  small  number  of  cases  recently  decided,  and  most  of   i^lJ 

''  1839. 

them  fully  argued  and  deliberately  considered,  have  been 

sufficient  to  settle  these  rules  beyond  the  possibility  of   Theft, 
challenge. 

The  first  of  these  cases  is  that  of  Mackay,  December 
1826,  (Syme,  p.  54*)  in  which  a  porter,  who  had  abscond- 
ed with  luggage,  which  he  was  employed  to  carry,  was 
indicted  for  theft ;  and  the  objection  having  been  stated, 
that  the  species  fojcti  amounted  at  most  to  emblezzment, 
the  Court  held  that  the  indictment  was  rightly  laid,  and 
rested  that  judgment  on  the  reason,  that  *  the  mandate 
*  given  was  the  most  temporary  of  all.* 

The  next  decision  on  this  subject,  that  of  Mitchell^  May 
1829,  (Shaw,  p.  220,)  settled  that  a  person  employed  to 
convey  goods  in  his  cart,  who  opened  a  bundle  of  the  goods, 
and  appropriated  a  part  of  them,  was  guilty  of  theft. 

In  the  case  of  Tail  and  Murray^  November  1829» 
(Shaw,  p.  225,)  the  indictment  charged  the  pannel  Murray, 
a  clerk  who  had  received  certain  sums  of  money  from  his 
employers,  with  special  instructions  to  carry  them  to  the 
bank,  with  appropriating  the  same ;  which  was  libelled 
as  theft.  It  was  objected  to  the  relevancy,  that  there  was 
no  felonious  taking  out  of  the  possession  of  the  owner, 
either  actual  or  constructive,  but  only  an  appropriation, 
after  lawfully  and  honestly  obtaining  possession  with  the 
consent  of  the  owner.  But  the  case  having  been  certified, 
that  objection  was  repelled. 

The  case  which  received  the  fullest  discussion,  and  was 
most  deliberately  considered,  is  the  case  of  M*Intosh^  cer- 
tified from  Glasgow,  and  solemnly  decided  in  the  High 
Court,  in  February  1835,  (13  Shaw  and  Dunlop,  p. 
1168.)  There  the  pannel  was  a  porter,  in  the  employment 
of  a  Steam  Boat  Company,  and  had  appropriated  various 
distinct  sums  of  money,  which  he  had  been  employed  to 
deliver  to  certain  parties.  The  indictment  charged  theft, 
or  breach  of  trust,  alternatively.    It  was  objected  that  the 

2  D 
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No.  68.  species  facii  did  not  amount  to  theft.    The  case  was  cer- 

Oeoree 

Brown,   tified  upon  that  objection;  and  the  Court  unanimously 
"ij^f    found  the  charge  of  theft  relevant. 


■  It  was  completely  in  accordance  with  this  decision,  that 
Theft.  |.|^^  Court  held  that  the  indictment  was  rightly  laid  as 
theft,  in  the  case  of  David  Field,  January  1838,  (2  Swiu- 
tou,  p.  24,)  where  the  facts  set  forth  in  the  indictment 
were,  that  he  being  a  clerk  to  a  shopkeeper,  and  his  mas- 
ter having  intrusted  and  delivered  to  him  L.3.  IQs.  ster- 
lings with  instructions  to  pay  the  same  to  the  collector  of 
excise  for  a  wine  license,  he  appropriated  the  same  to  bis 
own  uses  and  purposes. 

Not  less  in  accordance  with  the  principle  solemnly  fixed 
in  Mcintosh's  case,  was  the  decision  in  the  case  of  CUmiCy 
May  1838,  (2  Swinton,  p.  118,)  where  the  appropriation  of 
money  by  a  messenger,  was  found  not  to  be  a  relevant 
charge  of  theft,  principally  on  the  ground  that  it  was  not 
set  forth  that  the  money  was  to  be  delivered  by  him  in 
forma  spec\fica. 

The  latest  case  which  has  occurred,  involving  the  dis- 
tinction between  theft  and  breach  of  trust,  is  that  of 
Michie,  Januar}'  1839,  (2  Swinton,  p.  319),  where  a  boy, 
in  the  employment  of  a  bookseller,  who  appropriated  a 
bank  note  which  he  had  received  from  his  master  to  get 
changed,  was  found  guilty  of  theft. 

While  these  decisions  may  be  considered  on  the  one  hand, 
to  have  overturned  the  rule  stated  by  both  Hume  and  Ali- 
son, and  while  they  certainly  have  fixed  a  practice  contrary 
to  the  opinions  of  those  writers  in  particular  classes  of 
case^  where  the  distinction  of  theft  and  breach  of  trust  was 
the  turning  point  of  the  decision,  it  is  remarkable  how  fully 
they  are  supported  by  the  great  authority  of  the  Roman 
Law.  It  may  be  stated  shortly  and  generally,  as  the  received 
doctrine  among  the  Civilians,  that  if  goods,  received  for 
a  limited  and  special  purpose,  be  appropriated, — ^that  ap- 
propriation amounts  to  the  crime  of  theft. — Furtum  atUem 
JUf  nan  solum  cum  quis  intercipiendi  causa  rem  alienam 
amovet;   sed  generaliter  cum  quis  alienam  rem  invito 


AND  CIRCUIT  COURTS  OF  JUSTICIARY. 


40S 


Theft. 


thmino  cantrectat,  Itaque  sive  creditor  pignare,  sive  i^  no.  es. 
apud  quern  res  deposita  est,  ea  re  utatur ;  sive  is  qui  rem  Bro^ 
utendam  accejntf  in  alium  usum  earn  transferat  quam  cu-  ''^^^ 

jus  gratia  ei  data  estr-;furtum  committit. — L  iv.  t.  1.  §6. 1 

Thus  a  person  borrowing  a  thing  is  held  guilty  of  theft, 
if  he  afterwards  convert  it  to  his  own  use  ;  D^.  L.  47.  /. 
2.  §  71.  If  a  person  receive  property  in  pledge  for  a 
debt,  the  appropriation  of  that  is  theft ;  Ibid.  §§  54.  7S. 
A  man  hiring  a  horse  and  riding  off  with  it  is  guilty  of 
theft ;  Ibid,  §  40.  In  like  manner,  a  tradesman  receiving 
goods  to  be  cleaned  or  mended,  *  Fullo  et  sarcinator,  qui 
^polienda  vel  sarcienda  vestimenta  accepit,  si  forte  his 
'  utatur,  ex  contrectatione  eorum  furtum  fecisse  videtur ; 
'  quia  non  in  earn  causam  ab  eo  videntur  accepta ;  Ibid. 
'  f  88.' 

It  appears  that  before  this  branch  of  law  had  received  the 
full  consideration  which  has  latterly  been  bestowed  upon  it, 
the  species  Jacti  of  the  present  indictment  having  occur* 
red,  was  prosecuted  under  the  head  of  breaeh  of  trust ; 
and  a  precedent  having  thus  been  established,  that  prac- 
tice has  been  adopted  in  several  recent  cases  in  the  same 
circumstances ;  and  on  this  is  raised  an  argument,  cer- 
tainly of  considerable  weighty  that  the  law  is  settled  as  to 
this  particular  case,  and  that  to  hold  otherwise  would  in- 
fer that  all  the  convictions  for  this  offence  libelled  as 
l^each  of  trust  were  wrong. 

But,  (1.)  If  it  has  been  shewn  that  these  decisions  and 
convictions  were  really  at  variance  with  the  principle  esta- 
blished by  the  whole  tenor  of  the  later  and  more  deliberate 
judgments  of  the  court,  they  would,  on  that  account,  be 
unfit  to  quote  as  precedents ;  and  no  reason  is  sufficient 
for  continuing  a  practice  which  has  been  found  to  be  er-- 
foneous.  (2.)  Although  the  Court  have  in  several  in- 
stances sanctioned  the  practice  of  indicting  this  species 
fi^H  as  breach  of  trust,  it  does  not  necessarily  follow  that 
the  same  circumstances  might  not  be  relevantly  charged 
9s  theft.  There  are  some  crimes,  indeed,  which,  though 
frequently  approaching,  are  in  their  nature  so  distinct, 
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No.  C8.  that  it  would  be  mauifestly  incompejbent  to  charge  the 
Brown,  facts  under  the  lesser  denomination,  when  they  reallj 
1^0?  amount  to  the  other, — as  for  example  theft  and  robbery, 
which,  although  frequently  running  near  in  circurostances, 
are  yet  so  distinct  in  character,  that  the  proof  of  a  violent 
taking  away  would  secure  an  acquittal  under  an  indict- 
ment for  theft.  It  is  otherwise,  however,  with  regard  to 
many  crimes,  as  for  instance  assault  and  robbery,  assault 
and  rape,  culpable  homicide  and  murder, — in  all  of  which 
a  conviction  can  competently  be  taken  for  the  lesser  offence, 
although  it  may  turn  out  in  proof  that  the  circumstances 
would  have  sustained  an  indictment  for  the  higher. 

This  is  perhaps  more  clear  as  between  theft  and  breach 
of  trust  than  in  any  of  these  cases  just  mentioned.  It  has 
been  settled  beyond  all  question  that  theft  can  be  relevantly 
charged,  although  the  goods  came  into  the  bands  of  the 
accused  originally  under  some  contract  of  trust.  The 
servant  entrusted  with  his  master's  plate, — the  clerk  en- 
trusted with  his  master's  money  for  a  specific  purpose,— 
the  person  entrusted  with  a  horse  to  ride  a  journey,— 
each  of  these  is  relevantly  indicted  for  theft,  while  un- 
doubtedly the  commencement  of  his  possession  was  one  of 
trust,  and  the  act  of  appropriation,  whilst  properly  found 
theft,  is  nevertheless  a  manifest  breach  of  trust.  Nay, 
farther,  it  is  not  unusual  to  support  as  an  aggravation  in 
a  charge  of  theft,  that  the  crime  was  committed  by  a  ser- 
vant or  clerk  employed,  that  is  entrusted,  by  the  person 
from  whom  the  goods  were  stolen. 

This  doctrine  seems  to  be  sanctioned  by  the  authority  of 
the  civil  law.  As  in  the  famous  case  stated  in  the  Insti- 
tutes, where  the  puzzle  arose  upon  a  different  point,  it 
is  assumed  as  clear  law  that,  if  a  person  corrupt  another's 
slave  into  stealing  from  his  master,  the  seducer  may  either 
be  prosecuted  for  theft,  or  be  liable  to  the  actio  servi  cor- 
ruptiy  (/.  if?,  t.  \.  ^  8),  so  also,  "  Si  is  cui  commodata 

*  res  erat,  furtum  ipsius  admisit,  agi  cum  eo  et  furti  et 
'  commodati  potest.     Et  si  furti  actum  est,  commodati 

*  actio  extinguitur.     Si  commodati,  actioni  furti  exceptio 
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*  objicitiir.' — D^.  L.  47-  t  2.  §  71 ;  although  the  prac-  No.  68. 
Uce  of  the  Roman  law,  where  the  prosecution  for  theft  Bro^^, 
was  not  necessarily  in  vindictam  publicam,  renders  it  per- 
haps unsafe  for  us  to  found  much  upon  this  authority. 

It  is  submitted  that  no  solid  distinction  exists  between 
the  present  case  and  those  quoted  above,  where  convic- 
tions followed,  under  the  direction  of  the  Court,  on  charges 
of  theft.  In  no  one  of  the  charges  in  the  present  Indict- 
ment could  there  have  been  any  transfer  of  property. 
None  of  the  parties  intended  to  part  with  their  watches 
permanently,  when  they  sent  them  to  be  cleaned  or  repair- 
ed. The  pannel  had  no  right  of  administration ;  he  was 
not  entitled  to  exchange  or  materially  to  alter  the  watches 
of  his  customers.  He  was  bound  to  restore  each  in  forma 
9jpe^fica,  much  more  strictly  than  the  clerk  sent  to  de- 
posit money  or  to  pay  an  account,  who  could  scarcely  be 
poDished  for  substituting  other  money  for  that  of  his  em- 
ployers. The  watches  were  committed  to  his  charge  for 
a  temporary  purpose,  to  undergo  a  certain  definite  oper- 
ation. He  was  in  no  respect  the  dominus  of  the  property. 
The  property  remained  still  with  the  original  owners,  and 
his  appropriation  of  it  was  therefore  theft. 

In  regard  to  the  English  cases  and  authorities  cited  on 
behalf  of  the  pannel,  if  the  law  of  England  were  firmly 
established  in  the  way  stated  for  the  pannel,  it  would 
seem  to  rest  on  rather  shadowy  distinctions  :  and  princi- 
ples may  well  be  questioned  which  lead  to  the  amusing 
result,  that  the  abstraction  of  a  part  is  a  heavier  offence 
than  the  carrying  off  the  whole.  But  while  some  of  the 
cases  cited  do  not  support  the  pannel's  argument  at  all, 
and  others  carry  it  too  high ;  it  will  be  found  that  the 
later  practice  of  the  English  courts  has  approached  to  the 
same  rational  rule,  which  a  series  of  cases  has  fixed  in 
Scotland. 

The  authority  of  Hawkins,  the  first  founded  on  by  the 
pannel,  is  to  be  received  with  hesitation  on  this  subject  in 
a  Scotch  court,  when  we  find  him  lay  down  broadly  (B.  I^ 
ch.  33,  ^  1,)  that,  '^  if  the  party  be  guilty  of  no  trespass 
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Na  68.   <  in  taking  the  goods,  he  cannot  be  guilty  of  felony  in 

Brown,   *  Carrying  them  away :'  and  on  this  ground  decide  that 

1839     the  appropriation  of  goods  found  is  not  theft ;  while,  in 

-  an  after  passage  (lb.  f  4,)    he  rules  that    *  even  thc^ 


*  who  have  the  possession  of  goods,  by  the  delivery  of  the 
party,  may  be  guilty  of  a  felony,  by  taking  away  pom 
thereof,  with  an  intent  to  steal,'  while  the  appropriation! 

of  the  whole  is  not  felony. 

The  principle  announced  by  East,  (Vol.  II.  p.  632,) audi 
deduced  from  his  survey  of  the  whole  practice  of  England, 
is,  *  that  where,  notwithstanding  a  delivery  by  the  owner' 

*  in  fact,  the  legal  possession  remains  exclusively  in  him, 

*  larceny  may  be  committed,  exactly  the  same  as  if  no  such 

*  delivery  had  been  made.'  Now,  in  the  present  case,  it 
cannot  be  seriously  doubted,  that  notwithstanding  the  de- 
livery of  the  watches  for  the  purpose  of  repairing,  the 
legal  possession  really  remained  in  the  owner.  He  was 
entitled  to  have  them  whenever  he  chose,  whether  repair- 
ed or  not:  and  if  lost  or  stolen,  without  fault  in  the  ' 
watchmaker,  the  loss  undoubtedly  fell  upon  the  owner. 

The  case  of  Levy^  (4  Car.  &  Payne,  241,)  which  is  \ 
quoted  for  the  pannel,  turned  upon  a  mere  specialty.  A  ! 
watch  was  given  to  the  prisoner  to  be  repaired.   *  A  week  : 

*  after,  the  prosecutor  asked  the  prisoner  for  the  watch, 
'  when  the  latter  said  it  was  not  ready ;  and  when  the 

*  prosecutor  saw  him  again,  he  said  he  had  sold  it.  To 
^  this  the  prosecutor  replied,  **  I  will  have  my  watch  or 

the  money.*  The  prisoner  said,  *  /  will  give  you  either 
the  watch  or  money  ta-^norrowJ*'  Many  of  the  elements 
of  theft  were  here  wanting.  There  was  no  concealment 
of  the  appropriation  ;  there  was  no  proof  of  fraud ;  there 
was  acquiescence  amounting  almost  to  authorising  the 
sale. 

The  last  English  case  involving  a  discussion  on  this 
point  that  has  occurred,  affordedan  opportunity  of  solemnly 
deciding,  whatever  the  ancient  writers  might  have  laid 
down,  that  by  the  existing  law  of  England,  the  question 
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whether  an  act  amounts  to  theft,  does  not  depend  upon  Na  «8. 
the  honesty  or  dishonesty  of  the  first  taking.  Brown, 

M'Namee  was  convicted  before  Mr.  J.  Gaselee,  of  stealing    i^. 
118  sheep,  the  property  of  Benjamin  Sowerbyj  but  a- 
question  having  arisen  whether,  in  point  of  law,  he  could 
be  considered  guilty  of  felony,  unless  at  the  time  he  re- ' 
eeived  the  sheep  from  the  prosecutor  to  hrmg  to  London^ 
he  intended  to  steal  them,  the    Jury  found  that  the 
prisoner  did  not  intend  to  steal  the  sheep  at  the  time  he 
tock  them  into  his  possession.     In  Michaelmas  Term, 
1882,  all  the  Judges  (except  three)  met,  and  having  con- 
sidered this  case,  were  unanimously  of  opinion  that,  as  the 
owner  parted  with  the  custody  only,  not  with  the  posses- 
sion, the  prisoner's  possession  was  the  owner's,  and  that 
the  conviction  was  therefore  right,  {Bernard  HfNamee, 
1  Moody,  p.  S68.) 

In  the  Information  for  the  pannel,  it  was  argued : 
The  Indictment  is  in  many  respects  peculiar,  and,  it  is 
thought,  irregular.  While  it  sets  forth  that  the  pannel. 
Brown,  **  having  been  a  watchmaker,**  and  **  having  been 
"  employed  in  that  character  to  clean  and  repair  watches 
"  for  several  of  the  li^es,"  had  received  delivery  of  cer- 
tain watches,  it  concludes,  that,  "  you  the  said  George 
^  Brown  and  Helen  Johnston  or  Smith  did,  both  and 
^  each,  or  one  or  other  of  you,  wickedly  and  feloniously 
"  steal,  and  theftuously  away  take,"  &c.  There  is  no  spe^ 
desfacti  applicable  to  the  female ;  but  upon  the  narrative 
that  Brown  had  obtained  the  watches  in  his  capacity  of 
watch-maker,  without  any  explanation  of  the  manner  in 
which  his  fellow-prisoner  is  held  to  have  been  implicated 
in  the  transaction,  and  without  her  name  once  occurring 
in  the  nine  charges  which  the  Indictment  contains,  it  is 
per  saltum  inferred  that  she  was  a  socia  criminis.  The 
alternative  charge  of  breadi  of  trust  applies  to  Brown 
alone ;  and  it  is  left  to  conjecture  to  determine  how  he 
could  be  guilty  of  embezzling  the  identical  watches,  which 
Mnston  at  the  same  time  and  place  is  said  to  have  sto- 
len.   Apparently  the  only  way  in  which  this  inconsist- 
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G«)r^   ency  can  be  overcome,  if  the  offence  of  the  male  pannel 

Brown,  shall  bc  held  to  be  simply  breach  of  trust,  is,  by  the  aban- 

1839.    donment  of  the  charge  of  theft  against  the  other  prison* 

~  er ;  but,  on  the  other  hand,  if  it  shall  be  held  that  the 

more  serious  crime  has  been  properly  charged  against 

Brown,  a  strong  objection  in  favour  of  Johnston  will  then 

occur,  in  terms  of  the  decision  in  the  case  of  Tait,  (Nov. 

30, 1829,  Shaw,  p.  225),  that  the  species  facti  set  forth 

does  not  amount,  as  against  her,  to  a  relevant  cliarge. 

It  is  material  to  observe  that  the  present  is  not  one  of 
those  cases  justly  held  to  be  theft,  where  a  common  im- 
postor falsely  represents  himself  as  being  of  a  particular 
trade,  and  in  that  pretended  character  gets  possession  of  a 
subject,  which  he  immediately  appropriates.  It  is  admit- 
ted that  the  watches  in  question  came  into  the  hands  of 
the  pannel  in  the  course  of  his  ordinary  occupation.  As 
an  additional  circumstance  in  his  favour,  it  is  admitted 
that  the  watches  remained  with  him,  during  a  considera- 
ble interval,  unappropriated.  Thus,  then,  stands  the 
charge  of  theft  against  him :  That  being  a  watch-maker 
by  trade,  certain  watches  were  brought  to  him,  and  left 
at  his  usual  place  of  business,  to  be  cleaned  or  repaired, 
under  an  implied  obligation  that,  as  soon  as  the  necessary 
repairs  were  completed,  the  owners  should,  on  paying 
the  expense  incurred,  have  a  right  to  demand  re-delivery ; 
that  the  pannel  did  not  inunediately  appropriate  the 
watches,  but  that  he  continued  to  possess  them  lawfully 
for  some  time,  according  to  agreement.  He  is  then  chain- 
ed with  having  stolen  the  said  property,  but  in  what  way 
he  did  so  is  not  condescended  upon,  although  it  seems 
almost  essential,  in  a  case  where  the  accused  party  was  in 
the  legal  possession  of  the  subject,  that  he  should  have 
been  fully  informed  of  the  manner  in  which  hisjelonious 
possession  is  alleged  to  have  begun, — whether  by  refusing 
to  restore  the  subject  when  required, — by  selling  it  and 
pocketing  the  proceeds, — or  in  whatsoever  mode  was  con- 
sistent with  fact. 
The  proposition  upon  which  the  pannel  is  willing  to 
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rest  his  defence  against  the  charge  of  thefti  is,  that  '  the  ^  ^* 
'  appropriating,  by  a  person  posseuing  under  a  reguUr  b3^ 
'  eoiUractf  a  subject  delivered  to  him  by  the  owner,  in  i  s^' 
'  consequence  of  that  contract^  is  merely  breach  of- 
'tftat: 

(1.)  Since  the  civil  law  did  not  acknowledge  breach  of 
trust  as  a  separate  and  distinct  crime,  its  provisions  can 
be  of  no  authority  upon  the  present  question  ;  and,  there- 
fore^ the  pannel,  without  reluctance,  admits  that,  among 
die  Romans,  his  offence  would  be  reckoned  as  theft. 

In  the  Scotch  law,  the  distinction  between  theft  and 
breach  of  trust  was  adopted  at  an  early  period.  The 
principle,  upon  which  it  proceeds,  is  clearly  stated  in  the 
'  Eegiam  Majestatem^  a  work  which,  according  to  Sir 
George  Mackenzie,  ^  is  looked  upon  as  authentic  in  cri^ 
'mmdibuSy  forming  one  branch  of  our  criminal  law. 
It  is  there  said  respecting  a  person,  who  appropriates  a 
thing  which  he  has  received  in  loan, '  a  furto  omnimodo 
'  excusatur  per  hoc  quod  initium  su€B  detentionis  habuit 
'per  dominum  hujus  rei  ;*  (Reg.  Maj.  iii.  9»  5,)  and  it  is 
worthy  of  remark,  that  the  loan  referred  to  is  not  mutuum, 
in  which  the  property  passed  to  the  borrower,  but  com^ 
modatum  or  loan  for  use, — a  contract,  under  which,  spe« 
dfic  re-delivery  of  the  subject  lent  was  required.  Sir 
George  Mackenzie,  (Crim.  i.  19»  sect.  2,)  rejecting  the 
civil  law,  declares  our  law  upon  this  point  to  be  in 
conformity  with  the  Regiam  Majestatem :  ^  Albeit,  by 
'  the  civil  law,  the  keeping  of  a  thing  lent  longer  than 
'  the  time  allowed,  or  the  employing  it  for  another  use 
*  than  that  for  which  it  was  first  lent,  be  theft,  yet  in 
'  our  law  it  is  not  (Beg.  Maj.  iii.  9^  5.),  and  the  reason 
'  there  given  is,  because  the  intromission  and  possession 
'  there  flowed  originally  from  the  master^  It  is  true, 
that  this  eminent  writer  doubts  the  correctness  of  the 
law  which  he  states,  and  appears  disposed  to  consider  the 
offence  as  an  aggravated  theft, '  seeing  it  is  a^reged  by 
'  breach  of  trust  or  friendship,  and  it  can  likewise  be  lesi» 
'  guarded  against ;'  but  he  never  hints  that  his  Individ- 
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BiX^  ty  ;  and,  on  the  contrary,  he  not  only  admits  the  law  to 
1039?   ^  ^^  h^  b^^  declared  it,  but  even  considers  it  as  more 
equitable  than  the  Civil  Law  to  which  it  is  opposed. 
Forbes,   in  his   Criminal  Institutes,   (ii.  p.   148,)  says, 
Our  law  makes  not  a  borrower  or  hirer  of  a  thing  guilty 
of  theft  by  applying  it  to  another,  or  fiirther  use,  than 
that  to  which  it  was  lent,  ifke  had  no  sinister  design 
so  to  misapply  it  at  the  time  of  the  hiring  or  hornmng. 
But  if  a  man  borrow  a  thing  for  a  certain  use,  with  a 
design  to  apply  it  at  the  time  to  isorae  other  use, 
as  where  one  borrowing  things  upon  some  plausible  pre- 
tence designs  to  break,  and  run  his  country  with  them, 
he  is  guilty  of  theft.     Because  in  such  a  case,  the  lender 
is  as  much  wronged  by  deceit  as  if  the  goods  had  been 
**  stolen  from  him  ;  and  the  first  intention  of  the  borrower 
**  was  not  to  have  the  simple  use  of  them,  but  only  under 
^  colour  thereof  to  have  the  better  opportunity  of  paddng 
**  away  with  them.'* 

Burnett,  (p.  Ill),  founding  upon  **  our  old  law,"  is  not 

less  explicit     "  A  theftuons  abstraetiofi/'  (he  says) "  seems 

^*  to  imply,  that  the  thing  is  ab  initio  taken  clam  etj/rau- 

**  dnlenter  out  of  the  custody  of  him  in  whose  possession  it 

is.     Hence  it  is,  that  the  appropriation  of  goods  that 

have  been  delivered  on  credit,  or  impledged,  of  goods 

given  in  loan  or  for  hire,  or  delivered  out  of  the  possesion 

qftiie  owner  into  the  custody  and  for  the  use  of  another, 

*'  is  not  held  to  be  theft." 

Mr.  Hume  eays,  (Vol.  i.  p.  57,)  "  The  fundamental  cir- 
cumstance here  (for  all  the  others  serve  to  qualify  it  on- 
ly) is  this  of  the  taking,  or,  as  our  lawyers,  after  the  style 
"  of  the  Civil  Law,  have  sometimes  termed  it,  the  contrec- 
"  tation  of  the  thing ;  in  which  it  is  implied,  that  the  thing 
has  not  been  previously  in  the  possession  of  the  thief,  but 
in  that  of  the  own«r,  or  some  person  for  him,  out  of 
**  which  the  thief,  without  the  consent  of  the  owner,  ^^ 
"  moves  it.     Now  with  this  article,  simple  as  it  first  ap- 
*'  pears  to  be,  there  opens  a  wide  field  of  discussion  ;js 


« 
«( 
<c 
<% 

<€ 
4€ 


« 
«f 


AND  CIRCUIT  COURTS  OF  JUSTICIARY 


411 


Theft. 


"  upon  the  due  understanding  of  this  matter  depends,  in  ^'  *•• 
"  some  measure,  the  distinction  between  theft,  and  those  Brown, 
"  other  criminal,  but  as  the  law  deems  them,  lower  of-  isfe. 
"fences  of  fraud,  swindling,  and  breach  of  trust, - 
**  which  are  nearly  allied  to  theft,  and  very  liable  to  be 
"  confounded  with  it.  And  here,  without  pretending  to 
"furnish  an  invariable  criterion,  or  to  resolve  all  those 
"  nice  debates,  which  have  exercised  the  ingenuity  of  the 
"  ablest  lawyers,  I  shall  content  myself  with  stating,  on 
"  the  one  and  the  other  part,  certain  descriptions  of  cases, 
"  which  are  clearly  referable  to  different  denominations  qf 
" crime**  Having  first  described  swindling  to  consist  in 
the  offender  getting  a  transfer  of  the  property  upon  credit 
imder  false  pretences,  he  then  distinguishes  between  theft 
and  breach  of  trust.  **  Put  the  case,  that  the  owner  does 
"  deliver  the  thing,  but  on  some  lower  title  than  that  qfpro- 
"perty, — as  in  the  case  of  a  watch  given  in  loan,  or  a  horse 
"  let  to  hire,  or  a  pack  of  goods  sent  by  a  carrier  to  be  de- 
"  livered  at  a  certain  place ;  still  the  after  conversion  of  this 
"  thing  to  the  possessor's  own  use,  by  selling  the  watch 
"  or  horse,  or  opening  the  pack  and  taking  the  contents, 
"  though  it  is  a  wrong,  and  even  a  criminal  act,  does  not, 
"  however,  amount  to  the  crime  of  theft.  The  reason  is 
^  obvious,  that  there  has  been  no  felonious  taking  out  of 
''  the  owner's  possession.  The  man  in  all  these  instances 
"  had  at  first  obtained  the  thing  honestly,  by  a  fair  con^ 
"  tract,  in  the  ordinary  course  qf  business,  and  meaning, 
"  as  at  that  time,  to  restore  or  deliver  it  in  terms  qf  his 
"  agreement.  At  the  instant,  therefore,  of  the  delivery 
"  made  him  in  pursuance  of  that  contract,  the  owner's  pos- 
"  session  ceased.  The  receiver  was  thenceforward  in  the 
"  lawful  possession  ;  and  when  he  converts  the  thing  to  his 
**  own  use,  in  pursuance  of  a  purpose  which  is  only  taken 
"  up  afterwards,  and  is  probably  suggested  by  his  com- 
^  maud  of  the  thing,  he  only  breaks  his  contract,  and 
**  abuses  his  powers  as  possessor.  .  .  .  The  same 
"principle  which  protects  the  trespasser  in  the  case  of 
"  ddivery,  for  some  limited  and  temporary  use,  still  more 
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No.  68.  «  strongly  applies  in  his  favour,  in  proportion  as  he  has  the 

Browo,  **  thing  upon  a  higher  interest  of  his  own,  and  under  a  con- 

1839.^  *^  tract  which  vests  him  with  a  fuller  management  and  com- 


"  mand  of  it.'* 


Mr.  Alison  reiterates  the  same  opinions  in  nearly  the 
same  terms.  Under  the  head  of  breach  of  trust,  he  lays 
down  the  rule,  that  *^  wherever  the  article  is  obtained  upon 
*'  a  fair  cmttracti^  then  *'  the  subsequent  appropriation  is  to 
*^  be  considered  as  an  act  of  breach  of  trust." 

(2.)  Upon  an  attentive  review  of  all  the  cases,  in  which 
the  point  of  relevancy  has  been  raised,  it  will  appear  that 
the  Court,  instead  of  rejecting  the  rule  above  mentioned, 
have  invariably  admitted  and  acted  upon  it ;  and  that  the 
unsuccessful  attempts,  which  were  made  by  different  pan- 
nels,  to  bringtheir  offence  under  the  denomination  of  breach 
of  trust,  arose,  not  from  any  doubts,  which  the  Judges  en- 
tertained, with  regard  to  the  true  nature  of  that  crime,  but 
because  they  considered  the  special  circumstances  libelled 
to  fall  clearly  under  a  different  category. 

There  is  one  class  of  cases  which  are  so  obviously  thefts, 
that  no  argument  can  be  drawn  from  them  on  either  side, 
viz.  where  a  person,  without  having  any  sort  of  custody 
over  the  subject,  takes  an  undue  advantage  of  his  acciden- 
tal proximity  to  it ;  as,  for  example,  a  servant,  who,  in  his 
ordinary  routine  of  duty,  gets  his  master's  coat  to  brush, 
and  abstracts  the  purse,  which  has  been,  undesignedly, 
left  in  the  pocket.   This,  as  a  proper  domestic  theft,  is  re- 
garded as  an  aggravated  act,  and  can  never  constitute 
breach  of  trust,  since  the  owner  of  the  purse  had  no  in- 
tention of  parting  wijth  the  possession  of  it.     But  cariy 
the  case  one  step  further,  and  suppose  that  the  servant  ab- 
stracts the  coat  itself,  his  crime  is  nevertheless  theft,  for 
the  law  holds,  that  the  delivery  of  the  subject  is  so  quali- 
fied, that  the  master's  possession  has  not  ceased.    Upon 
this  principle,  it  has  been  decided  that  the  butler,  who 
takes  the  silver  plate,  or  the  shepherd,  who  appropriates 
the  sheep,  belonging  to  his  master,  is  guilty  of  theft.  These, 
like  other  servants,  have,  in  fact,  no  previous  possession 
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daily  access  to  the  plate,  and  the  other  to  the  sheep,  it  is   Brown, 
80  given  to  them  as  to  leave  untouched  the  control  which 
the  owner  has  over  his  property.    The  legal  possession  of 
the  subject  still  continues  with  the  master.     The  plate 
stands  in  his  press,  or  on  his  sideboard,  and  the  sheep  are 
in  his  fold ;  in  short,  the  servant  has  nothing  but  a  bare 
custody,  and  that  of  the  most  general  kind ;  he  is  vested 
with  no  l^;al  right  to  the  subject,  but  is  merely  allowed 
access  to  the  possession  of  his  master.  If  the  thing  should 
perish,  the  loss  would  fall  upon  the  owner ;  if  it  were 
stolen  by  a  third  party,  it  would  be  libelled  as  being  in 
the  possession  of  the  owner,  not  of  his  servant,  who  could 
not  insist  for  its  recovery ;  and  if  a  creditor  of  the  master 
should  arrest  it  in  the  servant's  hands,  the  arrestment 
would  be  inept.  To  all  such  cases  the  legal  maxim  applies, 
quod  Jitcit  per  aUumJhcit  per  se ;  and  the  master,  instead 
of  ceasing,  continues  to  possess  through  his  servant. 
These  views  are  fully  confirmed  by  the  remarkable  case 
of  Margaret  Hertsydet  {l60S.PitcBirn*s  Crim.Trials,vol. 
ii.  p.  544,)  who  was  tried,  ostensibly,  for  stealing  jewels 
belonging  to  the  Queen,  upon  whom  she  was  an  attendant, 
though,  according  to  Sir  James  Balfour,  *'  the  Courtiers 
*'  talked  that  it  was  for  the  reveilling  some  of  the  Queen's 
"  secrets  to  the  King,wich  awysse  chalmbermaide  wold  not 
**  have  done."     Here  the  defence  was  ingeniously  pleaded, 
that  *'  the  summoudis  was  nawayis  relevant  **  aganis  the 
said  Margaret,  being  ane  woman  of  credeit  (trust)  as 
is  confest ;"  that  **  the  saidis  JowelUs  and  perles  cam 
**  Jra  the  beginning  laucl^ulUe  to  the  defenderis  posses'* 
**  sioune,  and  sua  scho  could  neuir  commit  theft  be  dispos. 
"  ing  thairupon."  To  which  it  was  answered  by  my  Lord 
Advocate,  **  The  pannell  had  nevir  laucJ^iM possessiounqf 
**  the  guidis  lybeUit,  seing  the  possessioun  of  the  servand 
"  of  themaisteris  guidis  to  themaisteris  vse,  is  the  maisteris 
''  possessioun."    The  court  found  the  libel  relevant;  but 
the  jury  having  acquitted  of  the  theft,  and  merely  found 
that  the  pannel  abstracted  and  detened  the  jowellis ;  she 
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No.  6a  notwithstanding,  by  an  exercise  of  the  royal  prerogative, 
Brown  ^0^  uncommon  in  those  times,  received  sentence  as  a  thief, 
"^"ral  ^^  *^®  precept  which  he  addressed  to  the  Court,  his 
Majesty  declares  that,  **  seeing  thair  can  be  na  difference 
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Theft,    ti  between  the  unlauchfuU  medling  with  any  thing  belong- 
ing to  the  Queue,  our  dairest  bed-fellow,  hir  person  and 
our  awin,  and  lykwayis  that  ye  exampill  is  maist  perni- 
tio\iB,and  all  uterUe  intoUerable  that  any  face  or  ctdlour 
sould  bepute  upon  ye  coosening  or  abstracting  from 
either  of  us  any  pairt  of  our  jowillis  or  moveabiUis,  by 
**  such  a>s  are  in  trust  or  half  ye  keeping  of  thame.    We 
'^  most  conclude  that  scha  hes  delt  sa  dishonestlie  herein, 
as  we  accompt  hir  als  worthie  to  be  repute  and  declaired 
Infamous  (lykas  it  is  our  plesour  that  ze  declair  hir 
to  be  so)  asgifscho  had  been  directUe  convict  of  Theft!" 
In  another  case  of  a  servant,  which  occurred  sixty  years 
later,  the  libel  of  theft  was  held  irrelevant^  inasmuch  as 
the  articles  stolen  consisted  of  wearing  apparel,  used  by 
the  pannel  himself,  though  his  master's  property.    Sir 
George  Lockhart  pled,  that  ^'  The  libel  must  be  circum* 
''  stantiate,  that  it  must  convincingly  appear ^  that  the  pan- 
'*  neVs  intromission  was  not  warranted  by  ane  preceding 
**  delivery 9  but  was  a  cleartheftuous  contrectation."  (Alexr. 
SteiL  Aug.  IS,  1669.  Hume,  i.  p.  60.) 

In  the  cases  now  to  be  noticed,  there  is  a  quasi-posses- 
sion of  the  subject,  but  of  so  temporary  and  transient  a  kind, 
as  to  leave  the  owner  really  undivested  ;  and,  according- 
ly, the  crime  of  the  appropriator  has  justly  been  consider- 
ed theft.     The  cases  referred  to  are  those,  (1.)  of  a  porter 
running  off  with  a  bundle,  which  he  is  hired  to  carry ; 
and,  (2.)  of  a  clerk  appropriating  money  which  he  is  sent 
to  pay  to  some  particular  person.     The  errand  in  both  of 
those  cases  is  special  and  temporary  ;  but  it  may  be  as  well 
to  consider  them  separately.     With  regard  to  the  clerk, 
there  can  be  no  doubt  that  his  is  a  pure  act  of  theft.    He 
gets  the  money  for  a  transient  purpose,  without  any  real 
right  being  transferred  to  him,  without  such  a  title  being 
conferred,  as  would  enable  a  creditor  of  his  employer  to 
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anest  la  his  hands,  and  indeed  altogether  in  a  way,  which  ^^  ^ 
leaves  to  the  owner  the  undoubted  legftl  possession  of  his  Brown, 
property.  Like  the  servant,  who  is  the  custodier  of  the  "^ 
silrer  plate,  be  is  merely  the  band  by  which  his  employ- 
er possesses  the  money,  and  that  possession  is  unchanged, 
untii  delivery  at  the  place  to  which  he  was  specially  sent. 
The  same  observations  apply  to  the  porter,  who  is  for  the 
time  the  hired  servant  of  his  employer*  It  may  be  doubt- 
ed, whether  the  goods  are,  at  any  time,  out  of  the  owner's 
possession ;  there  is  no  ddUvery  to  the  porter  for  himself, 
bat  expressly  for  another  person ;  the  owner  merely  avails 
himself  of  the  superior  Cit^^ength  of  the  porter  to  assist  in 
conveying  the  thing  to  its  destination ;  and  so  little  con- 
fidence is  reposed,  tbi^t  the  carriage  is  probably  perform- 
ed under  his  own  eye  and  superintendence.  The  law  can 
scarcely  regard  the  transient  custody  of  the  porter  as  a 
full  legal  possession,  but  will  rather  consider  his  as  a 
qualified  right,  somewhat  similar  to,  but  perhaps  of  a 
more  definite  kind,^  than  that  enjoyed  by  the  butler,  the 
shepherd,  or  the  clerk.  In  holding  these  cases  to  be  thefts, 
the  Court  have  plainly  proceeded  upon  grounds  not  in- 
tended to  impair,  but  rather  calculated  to  strengthen  the 
general  rule.  Thus,  in  the  case  of  Alexander  Maciajff 
(27th  Deer.  1826.  Sjone,  p.  54.)  who,  by  the  way,  was 
not  a  regular  porter,  but  accidentally  employed  in  that 
capacity,  the  Court  in  holding  thei  offence  which  he  had 
conunitted,  in  carrying  off  the  portmanteau  of  his  em- 
ployer, to  be  theft,  appear  to  have  gone  upon  the  view 
thrown  out  by  the  Lord  Justice-Clerk,  that  *'  the  man- 
**  date  given  woe  temporary,  the  most  temporary  of  all, 
"^  and  there  was  nothing  in  Ms  situation  in  regard  to  the 
^  articles  to  make  his  crlm^  any  thing  different  from 
''  theft."  So  also  in  the  case  of  Duncan  JMacIndosh^  (Feb. 
2, 18S5.  Shaw,  xiii.  p.  II68,)  who  having  been  ^^ porter  or 
'-  servant  in  the  employment  of  a  mercantile  company, 
and  having  appropriated  money,  which  he  had  received, 
for  the  special  purpose  of  being  delivered  to  a  certain  party, 
was  h^ld  to  have  committed  theft,   the   Lord   Justice- 
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Brown,  "  the  delivery  is  for  the  special  purpose  of  the  money 
1839.    "  being  paid  over  to  the  persons  specially  pointed  out, 
and  that,  till  the  accomplishment  of  such  purpose^ 
the  possession  is  still  Justly  to  be  held  in  the  deli- 


Theft 


"  verer'' 


Some  other  cases  still  remain  to  be  noticed ;  but  even 
these  will  not  much  avail  in  support  of  the  present  charge. 
It  has  been  held  that  a  carrier,  who   appropriates  the 
contents  of  a  parcel  entrusted  to  his  charge,  is  guilty  of 
theft.    According  to  Hume,  (vol.  i.  p.  66.)   a  distinc- 
tion must  be  made  between  an  occasional  and  a  regular 
carrier,  and  the  pannel  is  not  aware  of  any  case  applicable 
to  the  latter  class  of  carriers  ;  but  perhaps  neither  of  them 
should  be  placed  in  a  more  favourable  situation  than  the 
common  street  porter.   The  same  objection  may  be  applied 
to  both,  that  the  custody  given  is  transient  and  temporary, 
that  there  is  no  delivery  to  the  carrier  for  himself,  but 
merely  a  mandate  given  him  to  deliver  the  subfect  to  an- 
other person.     Independently,  however,  of  this  view  of 
the  case,  the  Court,  in  holding  the  carrier  to  be  guilty  of 
theft,  appear  to  have  proceeded  upon  the  specialty  of  the 
English  law,  that  by  breaking  bulk,  the  privity  of  the 
contract  had   been  determined.     Thus,   in  the  case  of 
Mitchell^  (Shaw,  p.  220),  the  charge  against  the  pannel 
was,  that  he  broke  open  the  pack  entrusted   to  him; 
in  Glen^  a  case  of  an  occasional  carrier,  (Alison,  Vol. 
I.   p.  253,)  the  charge  was  stealing  the  contents  of  a 
parcel;    and   a  similar  principle  seems    to  have   been 
followed  in  the  case  of  Dick,  (Oct.  5,  1799-  Alison, 
i.  p.  254,)  who  had  been  hired  to  carry  a  money  par- 
cel.   For  the  pannel,  the  objection  was  urged,  *^  that, 
as  the  libel  stated  that  the  parcel  was  given  to  the 
pannel,  the  fact  charged  was  breach   of  trust;'*  but 
this  was  met  by  the  answer,    "  that  the  parcel  was 
given  to  the  pannel  for  a  special  purpose,  to  be  carried 
by  him  to  a  particular  place ;  and  the  breaking  it  tip 

**  was  an  act  of  theft,"  upon  which  the  objection  was  re- 
pelled. 


it 
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With  regard  to  the  cases  of  horse-hiring,  on  which  the   So.  08. 
Prosecutor  founds,  it  is  sufficient  to  refer  to  the  opinion  of   Brown, 
Mr.  Hume,  (vol.  i.  p.  69,)  and  to  notice,  that  in  all  the    •'/^^f 
cases  in  which  a  person  hiring  a  horse,  and  then  appro- 
priating  it,  has  been  held  to  have  committed  theft,  the    ^^®^* 
element  of  an  evident  felonious  intent,  ab  initioy  will  be 
found  to  have  been  present. 

The  only  other  case  which  it  is  necessary  to  notice,  is 
that  of  John  Smithy  (Swinton,  vol.  ii.  p.  28.  March  12 
1838,)  in  which  a  pannel,  who  appropriated  a  pocket-book 
containing  money,  which  he  found,  but  well  knowing  to 
whom  it  belonged,  was  charged  with  theft,  and  the  rele- 
vancy sustained.  The  Court  most  properly  repudiated 
the  idea,  which  was  strongly  advocated  for  the  prisoner, 
that  in  every  case  a  felonious  first-taking  was  necessary  to 
theft ;  but,  considering  the  offence  of  the  pannel  to  have 
been  the  same,  as  if  he  had  seen  the  pocket-book  drop  from 
its  owner's  pocket,  and  had  then  picked  it  up  without  re- 
storing it,  they  held  that,  if  the  facts  were  proved,  he  was 
guilty  not  of  breach  of  trust,  but  of  the  graver  charge. 
There  was  this  farther  distinction  between  that  case  and 
the  present,  that  Smith  could  merely  be  considered  as  a 
negotiorum  gestor,  as  he  did  not  receive  delivery  from  the 
owner  himself,  and  was  probably  the  last  person  to  whom 
the  pocket-book  would  have  been  voluntarily  entrusted. 

The  principles  on  which  most  of  the  cases  above  men- 
tioned have  been  considered  as  thefts,  are  lucidly  summed 
up  by  Mr.  Hume,  vol.  i.  pp.  63  and  66. 

(3.)  In  England,  no  person  who  has  received  goods  by 
way  of  bailment,  which,  as  Sir  William  Jones  has  defined 
it,  is  the  **  delivery  of  a  subject  on  a  condition  expressed 
"  or  implied,  that  it  shall  be  restored  by  the  bailee  to 
''  the  bailor  as  soon  as  the  purpose  for  which  it  was  bail- 
"  ed  shall  be  answered,"  can  be  charged  with  theft,  though 
subsequently  to  the  delivery  he  converts  the  goods  to  his 
own  use,  (Roscoe,  p.  478.)  Upon  this  ground,  it  is  laid 
down  by  Hawkins  (Book  I.  ch.  33.  §  2.)  that,  "One  who  has 
**  the  actual  possession  of  my  goods  by  my  delivery,  for  a 

2£ 
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No.  68.   «  special  purpose/*  (as  a  tailor,  &c.)  "  cannot  be  said  to 

George  *  *       *  / 

Brown,  "  stcal  them  by  embezzling  of  them  afterwards."    East,  in 
i^,    his  Pleas  of  the  Crown,  (vol  ii.  p.  693,)  states,  "  that  if  a 


"person  obtain  the  goods  of  another  hy  a  lawful  delivery 

"  without fraudy  although  he  afterwards  convert  them  io 

**  his  own  usey  he  cannot  he  guilty  of  felony 

"/Sb  if  plate  he  delivered  to  a  goldsmith  to  work^  or  to 
"  weigh,  or  as  a  deposit,  his  conversion  of  it  will  not  be 
**  a  felony."  Authorities  might  be  multiplied  in  favour 
of  the  same  views ;  but  it  is  sufficient  to  quote  the  recent 
caseot Rexv. Levy 9  (March,  9 1830.  Carrington  and  Payne, 
iv.  p.  241.)  in  which  the  very  species  facti  here  libelled 
was  adjudged  not  to  be  theft.  As  the  watch  had  been 
delivered  to  be  repaired,  the  Judge  who  presided,  (Vau- 
ghan,  B.)  held,  that  "  it  would  be  too  much  to  construe  this 
to  be  a  felony.  It  would  have  been  different  if  the  pri- 
soner had  obtained  the  watch  by  trick  or  fraud.     Here 

it  was  voluntarily  delivered  to  him.** 

(4.)  Even  if  the  original  rule  of  law  laid  down  by  Sir 
George  Mackenzie  and  succeeding  authorshasbeen,  in  some 
measure,  relaxed  by  subsequent  practice,  it  by  no  means  fol- 
lows that  it  has  been  abandoned  to  the  full  extent  for  which 
the  Prosecutor  must  contend.  The  trust,  if  there  really 
was  any,  in  the  cases  of  theft  already  noticed,  was  of  a 
much  inferior  description  to  the  unlimited  confidence  repos- 
ed in  the  present  instance.  There  is  here  a  manifest  change 
of  possession.  The  delivery  is  complete  ;  whenever  the 
watches  have  been  left  at  the  shop,  the  transit  is  at  an 
end,  and  the  watchmaker  is  vested  with  the  full  possession 
of  the  subject.  He  is,  therefore,  no  intermediate  hand, 
like  the  porter  or  the  carrier.  The  delivery,  which  he 
obtains,  is  not  a  mere  transference  from  one  hand  to 
another,  as  in  the  case  of  the  clerk, — but  a  regular  delivery, 
out  of  the  owner's  possession,  into  that  of  a  stranger. 
Nor  does  his  possession  resemble  that  of  the  butler  or  the 
shepherd,  for  there  is  a  shifting  of  situation — a  transfer- 
ence de  domu  in  domum.  The  superior  confidence  which 
is  reposed  in  the  tradesman,  is  indicated  both  by  the  change 
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of  roof,  and  by  the  power  of  management  which  is  given  No.  68. 
to  him  over  the  subject.  The  watchmaker  may  take  the  b^^^ 
watch  to  pieces,  and  disarrange  all  its  intricate  parts.  It  jgg^  ^ 
is  delivered  over  to  him  for  an  indefinite  time.     As  the 


cleaning  and  repairing  may  occupy  six  days  or  six  weeks,    ^**®^'- 
no  time  is  fixed  for  the  re-delivery.     The  owner  does  not 
wish  to  have  his  property  restored  until  the  repairs  have 
been  effectually  completed  ;  and  he  may  call  for  it,  again 
and  again,  before  it  is  ready  to  be  removed.     Should  he 
desire  to  have  his  watch  returned,  the  watchmaker  is  not 
bound  to  send  it  home ;  the  owner  must  call  for  it  at  re- 
gular business  hours ;  and  should  the  shop  be  shut,  he 
must  submit  to  wait  until  it  is  reopened,  before  access 
can  be  obtained  by  him  to  his  own  property.     Again,  the 
watchmaker  must  be  a  party  to  the  re-delivery ;  the  owner 
cannot  walk  into  the  shop,  and  carry  off  the  watch,  with- 
out permission  being  granted.     He  must  make  a  formal 
demand  to  have  his  property  given  up,  and,  on  a  refusal, 
must  have  recourse  to  a  personal  action  against  the  watch- 
maker, before  he  can  obtain  it.    Until  his  account  is  paid, 
the  tradesman  has  a  right  of  retention  over  the  subject, 
which  entitles  him  to  keep  possession  of  it  invito  domino. 
It  may  be  competently  arrested  in  his  hands,  by  a  credi- 
tor of  the  proprietor.      As  the  legal  possessor,  he  is  the 
reputed  owner  of  the  watch,  vested  with  a  real  right  in  it, 
and  entitled  to  vindicate  it,  should  it  be  carried  off  from 
him,  a  quocunque  possessore.     Should  it  be  stolen  by  a 
third  party,  the  correct  mode  of  libelling  it  would  be  to 
describe  it  as  in  the  latv/td  possession  of  the  watchmaker ; 
and,  in  this  respect,  our  law  closely  follows  the  analogy  of 
the  Roman,  which  in  similar  circumstances  gave  an  actio 
Jurti  against  the  thief  to  the  tradesman,  but  to  the  owner 
merely  his  actio  locati,  (Inst.  iv.  1.  15.) 

Taking  every  thing  into  account,  it  is  scarcely  possible 
to  dispute,  that  the  possession,  which  the  pannel  obtained, 
in  his  true  capacity  of  watchmaker,  was  such  as  implies 
unlimited  trust.  It  must  be  observed,  moreover,  that  the 
bona  fide  possession  of  the  watches,  which  was  originally 
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No.  68.   obtained,  is  not  alleged  to  have  immediately  terminated  ; 

^^^^®  — the  statement  is,  that  having  continued  to  possess,  in 

18^^   perfect  bonit  Jide^  the  most  of  them  for  a  considerable 

time,  he  at  last  succumbed  to  the  temptation  under  which 


Theft,  lie  i^yas  placed,  and,  on  the  7th  January  1839>  ap- 
propriated the  watches  in  question,  two  of  them  having 
remained  honestly  in  his  possession  since  the  preceding 
month  of  August.  It  is  difficult  to  conceive  any  case 
which  has  a  stronger  claim  to  be  regarded  as  breach  of 
trust,  the  possession  having  begun  in  honajidey  and  having 
continued  so  for  a  considerable  period,  until  by  the  pres- 
sure of  circumstances,  one  hitherto  of  unblemished  repu- 
tation was  impelled  to  commit  a  crime,  from  which  be 
would  have  shrunk,  had  not,  unfortunately,  the  means  of 
perpetrating  it  with  too  great  facility  been  within  bis 
reach.  This  is  precisely  such  a  case  as  Mr.  Alison  de- 
scribes as  not  falling  under  the  denomination  of  theft. 

*  It  has  been  already  noticed,  (he  says,  vol.  i.  p.  359))  when 
'  treating  of  theft,  that  if  goods  are  carried  off  which  have 
'  been  put  in  any  person's  hands  for  a  mere  temporary 

*  purpose, — as  a  porter's,  to  be  conveyed  to  a  particular 

*  place, — or  a  clerk's,  to  be  conveyed  to  a  bank,  or  the  like, 
^  the  felonious  abstraction  is  theft.  But  the  case  is  dif- 
'  ferent,  both  on  principle  and  authority,  where  goods  are 
'  put  into  a  person's  hands  not  for  such  a  specific  and 
'  transient  purpose,  but  to  undergo  some  lengthened  opera- 
'  tion,  as  linens  to  be  bleached  at  a  bleachfield,  books  to 

*  be  bound  at  a  bookbinder's,  watches  to  he  repaired  at  a 

*  watchmaker's,  or  the  like.     In  all  these  cases,  the  depo- 

*  sitary  stands  in  a  different  situation  from  a  mere  clerk  or 

*  porter  sent  on  a  particular  errand ;  his  profession^  and  ike 

*  purposes  of  his  receiving  the  goods,  imply  a  much  high- 
«  er  potver  of  intromission,  alteration,  and  management ; 

*  and,  therefore,  his  felonious  abstraction  or  embezzlement 

*  falls  under  the  description  of  breach  of  trust.' 

(5.)  Within  the, last  few  years,  there  have  occurred  va- 
rious cases  of  watchmakers,  charged  under  circumstances 
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similar  to  the  present,  not  with  theft,  but  only  with  breach  No.  es, 
of  trust.  Mention  may  be  made  of  the  cases  of  WiUiam  Bro^S^ 
Burton^  tried  at  Jedburgh  in  September  1824 ;  o(  Daniel  ^\^ 
Johnston,  Inverness,  September  1827 ;  William  Liddle, 
High  Court,  9th  January  1839 ;  and  David  Caird,  like-  ^*'*^'' 
wise  before  the  High  Court,  on  11th  March  last.  In  all 
of  these  cases,  it  is  understood  that  the  relevancy  of  the 
charge  of  breach  of  trust  passed  undisputed,  either  by  the 
Bar  or  on  the  Bench ;  and  the  usual  interlocutor  of  rele- 
vancy having  been  pronounced,  convictions  were  obtained 
against  the  pannels.  The  pannel  does  not  found  *upon 
these,  as  affording  an  authoritative  rule  in  his  favour ; 
and  he  admits  that  it  is  still  competent  for  the  Prosecutor, 
upon  cause  shewn,  to  retrace  his  steps,  and  to  hold  now 
that  to  be  theft,  which  a  few  months  ago  was  alio  wed /i^ 
incuriam  to  pass  as  breach  of  trust.  But  he  must  pro- 
test against  the  novel  proposition  which  has  been  started 
on  the  part  of  the  Crown,  that  the  same  species  Jacti  may 
amount  to  both  offences  at  once,  and  may  be  relevantly 
charged,  either  as  breach  of  trust,  or  as  theft,  according  as 
it  may  please  her  Majesty's  Advocate  for  the  time.  ^.  This 
idea  is  opposed  both  to  the  spirit  and  practice  of  our 
law;  and  it  cannot  reasonably  be  doubted,  that  where 
the  crime  clearly  amounts  to  theft,  if  the  indictment 
merely  charged  it  as  breach  of  trust,  the  Court  would  in- 
terpose, and,  though  no  objection  was  taken  by  the  pan- 
nel, would  refuse  to  sustain  the  libel  as  relevantly  laid. 
The  indictments  above  noticed  are  chiefly  valuable,  as  in- 
dicating the  opinions  of  the  experienced  lawyers  whose 
names  they  bear.  It  can  hardly  be  supposed  that  Mr.  Alison, 
Mr.  Duncan  McNeill,  and  others,  should  all  fall  into  the 
same  error  of  charging  as  breach  of  trust  an  offence  which 
amounted  to  theft.  Many  other  cases  might  perhaps  be 
found,  in  which  the  same  course  was  followed ;  but  it  is 
only  necessary  to  quote,  in  addition,  the  recent  case  of 
Robert  Sutherland^  (March  21  1836,  Swinton,  i.  p.  162,) 
in  which,  according  to  the  report,  *  the  question  whether 

*  the  charge  fell  under  the  description  of  theft  or  breach 

*  of  trust,  was  maturely  considered  ;'  and  the  opinion  of 


Theft. 
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No.  66.   the  Court  was,  that  '  the  appropriation  of  books  by  a 

Brown,   *  bookbinder  is  breach  of  trust.' 

'^mof  The  Prosecutor  states,  as  a  peremptory  and  inflexible 
proposition,  that, '  where  the  holder  is  bound  to  give  over 
*  the  property,  in  forma  speciJicaytXie  appropriation  is  theft. 
It  is  true,  that  several  cases  have  been  held  to  fall  under 
the  category  of  theft,  in  which,  the  fact,  that  the  ipwm 
corpus  was  to  be  re-delivered,  was  stated,  and  considered 
as  of  the  essence  of  the  crime  ;  but  these,  it  must  be  ob- 
served, were  all  cases  of  clerks  or  servants^  carrying  off 
money  which  belonged  to  their  masters,  and  was  entrust- 
ed to  them  upon  a  special  and  temporary  errand.  The 
true  ground  of  these  decisions  was,  that  when  the  clerk  or 
servant  appropriated  the  subject,  he  had  no  real  right  vest- 
ed in  his  person,  but  that,  notwithstanding  the  transient 
mandate  given  to  him,  the  thing  remained  in  the  exclusive 
legal  possession  of  the  owner.  In  the  case  of  Hugh  Cliime^ 
(May  21  1838,  2  Swinton,  p.  118,)  the  Court  limited  this 
rule,  and  introduced  another  criterion,  by  which  to  deter- 
mine whether,  in  that  particular  class  of  cases,  the  c^ence 
was  theft  or  not.  By  that  finding,  the  general  theory  of 
our  law,  that  the  state  of  the  possession  at  the  time  is  the 
infallible  test,  in  all  cases  of  wrongous  appropriation,  of 
the  offence  which  is  committed,  was  rather  confirmed  than 
shaken  ;  for,  as  it  had  formerly  been  determined,  that  the 
clerk  who  took  money  belonging  to  his  master,  was  guilty 
of  theft,  in  respect  that  his  possession  was  the  possession 
of  his  master,  so  it  was  now  settled^  as  an  exception  to 
that  rule,  that,  where  the  clerk  was  not  bound  to  deliver 
the  money  entrusted  to  him  injbrma  specjfica,  but  merely 
iantundem  pecuniae  solvere^  this,  as  indicating  delivery 
to  himself,  out  of  the  possession  of  his  master,  under  a 
fair  contract  between  the  parties,  changed  the  crime  into 
breach  of  trust.  It  is  obvious  that  the  canon  which  the 
prosecutor  has  fixed  upon,  for  regulating  cases  like  the 
present,  can  only  hold  where  the  thing  appropriated  Is  a 
fungible,  such  as  money  ;  to  extend  it  to  other  moveable 
subjects,  would  be  tantamount  to  declaring  that  breach  of 
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trust  cannot  be  coniinittedy  except  upon  goods  which  are  No  68. 
consumed  in  the  use.  When  possession  is  given,  upon  Brom, 
some  more  limited  title  than  that  of  property,  of  any  sub-  ^"^^ 

ject  which  is  not  a  fungible,  specific  re-delivery  must  of 

course  be  due  to  the  proprietor  ;  for  example,  things  given  ^^^^ 
in  loan  or  upon  hire,  which  must  be  specifically  restored  ; 
and  yet,  in  none  of  these  cases  is  the  offence  of  the  appro- 
priator  declared,  in  our  law,  to  be  theft.  The  prosecutor 
attempts  to  get  out  of  this  difficulty,  by  plunging  into  an- 
other. In  the  face  of  all  the  decided  opinions  which  have 
been  quoted,  he  ventures  to  maintain,  that  a  transference 
of  the  property  is  indispensibly  necessary  to  breach  of 
trust :  *  As  the  pannel  (he  observes)  was  in  no  respect  the 
'  dominus  of  the  property ;  as  the  property  remained  still 
*  with  the  original  owners,  his  appropriation  of  it  was 
'  therefore  theft.'  Now  the  pannel  submits,  on  the 
one  hand,  that  if  the  property  of  the  watches  had  been 
actually  transferred  to  him,  as  is  supposed,  he  could  not 
have  been  tried  either  for  theft  or  for  breach  of  trust,  on 
account  of  their  abstraction  ;  and,  on  the  other,  that  a  non- 
Kquitur  is  plainly  involved  in  the  inference  that,  because 
the  property  remained  in  the  owners^  therefore  the  appro- 
priation by  him  was  theft.  Just  as  swindling  is  stated, 
both  by  Hume  and  Alison,  to  consist  in  obtaining,  by  a 
fraudulent  bargain,  the  property  of  a  thing  from  its  owner; 
so  breach  of  trust  is  explained  by  them  to  depend  upon 
the  possession  being  freely  transferred,  under  a  bona  fide 
contract,  while  the  dominium  remains  exclusively  with  the 
deliverer.  The  doctrine,  that  an  unlimited  right  of  admin- 
istration is  essential  to  a  case  of  breach  of  trust,  is  quite 
illusory,  and  is  in  reality  nothing  but  a  corollary,  deduced 
from  the  erronous  proposition,  that  this  crime  cannot  be 
committed,  where  the  property  is  untransferred.  The 
pannel  does  not  think  that  any  right  of  administration  up- 
on his  part  was  necessary  to  bring  his  case  under  the  de- 
nomination for  which  he  contends ;  he  can  even  imagine 
a  case,  where   nothing  but  the  bare   legal  possession  is 
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George  8^^^°»  which,  he  is  inclined  to  think,  would  be  breach  of 
Brown,  trust ;  a  depositary  would  not,  he  thinks,  be  guilty  of 
1839.  theft,  in  approprating  a  subject  entrusted  to  his  care  and 
keeping,  although  the  purpose  for  which  he  has  received 
it,  is  the  most  limited  of  all,  being  merely  to  retain  the 
thing  in  his  hands,  without  doing  anything  to  it,  until 
the  owner  shall  re-claim  it. 

It  appears  to  him  that,  whenever  a  doubt  arises,  under 
which  denomination  an  act  of  wrongous  appropriation 
should  be  placed,  the  surest  way  of  resolving  it  is  to  in- 
quire, not  whether  the  person  to  whom  the  subject  was 
given,  had  a  right  of  administration  conferred  upon  him, 
but  whether  the  party,  by  whom  delivery  was  made,  cm- 
tinues  in  the  exclusive  administration  of  it,  notwithstand- 
ing the  delivery.  Every  case,  in  which  the  proprietor's 
use  and  possession  of  the  subject  has  ceased  for  the  time, 
may  be  said  to  be  breach  of  trust,  and  vice  versa.  Ad- 
mitting, however,  that  a  certain  power  of  administration 
is  necessary,  to  entitle  an  accused  party  to  raise  the  pre- 
sent plea,  the  pannel  conceives  that  he  was,  to  all  intents, 
vested  with  a  sufficient  controul  over  the  property  in 
question.  He  has  some  difficulty  in  understanding  what 
is  meant  by  the  right  of  administering'  a  watch  ;  but,  if 
the  Prosecutor  intends  to  apply  the  term  to  the  common 
uses  of  which  that  article  is  susceptible — the  rolling  it  up, 
the  telling  the  hour  by  it,  the  regulating  it,  the  pannel 
had  certainly  a  full  power  of  administration.  If  he  had 
borrowed  it  gratuitously  from  the  owner,  his  right  of 
controul  over  it  would  have  been  much  more  limited  than 
it  was  over  watches  which  were  delivered  to  him,  to  un- 
dergo the  process  of  cleaning  and  repairing ;  for,  as  Mr. 
Alison  well  observes  in  a  passage  already  quoted,  **  His 
"  profession,  and  the  purposes  of  his  receiving  the  goods, 
"  implied  a  much  higher  power  of  intromission,  altera- 
tio?if  and  management.''' 


ft 


The  case  came  to  be  advised  this  day,  when  the  follow- 
ing opinions  were  delivered  : — 
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The  Lord  Justice-General. — My  present  impres-  ncw. 
sion,  I  confess,  is,  that  the  crime  charged  in  the  Indict-    Brown, 
ment  amounts  to  theft,  in  respect    that    the    articles     i^, 
were  delivered,  for  the  purpose  of  being  restored  to  their  • 
respective  owners,  in  forma  specifica.      But   I  should 
wish  to  hear  the  opinions  of  the  rest  of  the  Court  on  the 
subject 

The  Lord  Justice-Clerk. — A  number  of  cases  of 
this  nature  have  recently  occured,  which  have  been  fully 
argued,  either  in  Informations,  or  at  the  Bar ;  and  I  am  far 
from  wishing  that  we  should  come  to  any  determination 
in  this  case,  by  which  we  should  seem  to  doubt  the  pro- 
priety of  these  decisions.  But  the  very  same  principle 
that  guides  me  in  thinking,  that  we  ought  to  abide  by 
these  decisions  in  all  time  coming,  leads  me  also  to  say, 
with  the  utmost  deference,  that  I  am,  in  this  case,  of  opin* 
ioD,  that  the  proper  charge  against  the  pannel  would  have 
been  one  of  breach  of  trust.  In  all  these  cases,  to  which 
I  have  referred,  in  which  the  charge  of  theft  was  found 
relevant,  there  was  a  limited  mandate,  for  a  temporary 
purpose,  and  for  a  short  time.  But  when  I  look  to  the 
species  Jbcti  in  this  Indictment,  namely,  that  the  watches 
which  the  pannel  is  said  to  have  appropriated,  were  deli- 
vered to  him,  either  to  be  cleaned  or  to  be  repaired,  I  cannot 
help  supposing  that  itwasinthe  contemplation  of  all  parties, 
that  the  operation  would  require  a  lengthened  possession. 
The  question  then  arises,  whether,  in  these  circumstances, 
the  party  who  appropriates  an  article  of  which  he  has  been 
put  in  full  possession,  is  guilty  of  theft.  In  the  able  Infor- 
mation for  the  pannel  it  is  most  distinctly  stated,  that 
the  recent  practice  in  this  Court  has  been  to  charge  a  per- 
son in  the  same  circumstances  as  the  pannel,  with  breach 
of  trust  only.  Reference  is  made  to  four  cases  of  ap- 
propriation by  watchmakers  of  the  watches  committed  to 
their  care,  which  were  so  charged.  And,  in  further  illus- 
tration of  the  principle  on  which  these  cases  proceed- 
ed, we  have  the  case  of  Sutherland,  (March  21,  1836,)  in 
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No.  68.  which  the  Court  found  that  the  appropriation  by  a  book- 
Brow^  binder  of  books  left  with  him  to  be  bound,  is  breach  of 
^msK    trust,  and  not  theft.     Now,  I  beg  to  say  for  one,  that 

though  the  authority  of  these  cases  would  certainly  have 

Theft,  jjg^jj  greater,  if  the  point  of  relevancy  had  been  raised,  I 
consider  myself  under  a  solemn  obligation  to  let  no  Indict- 
ment pass,  without  being  satisfied  that  the  charge  which 
it  contains,  is  relevantly  laid.  Looking,  therefore,  to  the 
precedents  which  have  been  referred  to,  I  am  of  opinion 
that  we  ought  to  adhere  to  the  course  of  decisions  which 
I  hold  to  have  been  pronounced  by  the  Court.  And 
I  say  further,  that  my  opinion  on  this  subject  is  strength- 
ened by  a  consideration  of  the  doctrines  laid  down  by 
the  greatest  authorities  in  our  criminal  law.  The  pub- 
lic prosecutor,  in  support  of  the  position  which  he  has  as* 
sumed,  has  felt  himself  compelled  to  attack  the  principles 
laid  down  by  that  great  authority,  whose  name  will  ever 
be  venerated  in  this  Court,  Mr.  Baron  Hume.  I  confess, 
I  am  for  adhering  to  the  doctrines  of  Mr.  Hume  on  this 
subject,  especially  as  I  find  in  these  doctrines  nothing  in- 
consistent with  the  decisions  which  the  Court  have  recent- 
ly pronounced. 

Lord  Meadowbank. — I  am  extremely  sorry  that  I 
am  compelled  to  differ  from  the  opinion  which  has  just 
been  delivered.  In  regard  to  the  weight  due  to  the  au- 
thority of  Baron  Hume,  I  do  not  wish  to  reflect,  in  the 
least,  upon  the  doctrines  laid  down  by  that  distinguished  au- 
thor and  eminent  man.  But  Icannotomittonotice,that  he 
himself  states,  that  at  the  period  when  he  wrote,  this  point  as 
to  the  distinction  between  theft  and  breach  of  trust,  had  not 
been  authoritatively  settled.  I  think  it  is  extremely  de- 
sirable that  one  general  and  uniform  decision,  in  all  such 
cases,  should,  if  possible,  be  arrived  at.  And  in  the  cases 
which  have  recently  occurred  on  the  subject,  we  have  bad 
before  us  the  admission  of  Baron  Hume  himself,  that 
the  practice  of  the  Court  ''  had  not  attained  to  suffici- 
"  ent  maturity  in  these  matters."  He  lays  down  some 
propositions   which   have   been   entirely   upset   by  sub- 
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sequent  decisions.     In  pronouncing  these  decisions^  the  ^o,  68. 
Court  did  no  more  than  what  Mr.  Hume  anticipated.   Bro!^, 
The  only  wonder  connected  with  the  labours   of  that 
great  author  is,  that,  in  treating  of  a  system  which  was 
so  crude,  and,  in  many  instances,  with  nothing  to  guide 
bim  but  deductions  from  principle,  he  should  have  been 
able  to  produce  a  work  of  such  great  and  lasting  autho- 
rity.   But  it  has  never  been  held,  that  the  law  as  laid 
dovra  by  him,  should  be  considered  as  in  every  point  fixed 
and  unchangeable.     What  has  been  the  case  in  regard  to 
the  law  of  £}ngland  ?     Why,  upon  one  of  the  most  impor- 
tant questions  in  the  whole  range  of  criminal  jurispru- 
dence, namely,  what  constituted  rape,  and  whether  the  ab- 
sence of  consent  must  always  be  presumed  in  the  case  of 
females  of  immature  age,  the  judgments  of  the  English 
Courts  varied  backwards  and  forwards  for  half  a  century. 
And  if  by  finding  that  the  present  charge  amounts  to  theft, 
we  desert  the  authority  of  Mr.  Hume,  we  shall  at  least 
pronounce  a  judgment  conformable  with  that  of  our  breth- 
ren who  sat  on  the  Bench  two  hundred  and  thirty  years 
ago.     For,  in  the  case  of  Margaret  Hertsyde  in  1608,  re- 
ferred to  in  the  Information  for  the  pannel,  whatever  was 
the  verdict  of  the  Jury,  we  have  the  decision  of  the  Court, 
that  the  fact  of  jewels  being  purloined  by  a  person  in 
whose  lawful  custody  they  were,  was  sufficient  to  found 
against  the  offender  a  charge  of  theft.     I  think  that  this 
judgment,  and  the  grounds  on  which  it  proceeded,  is  con- 
sistent  with   the   decisions  pronounced   by  the  English 
Judges,  and  especially  with  that  in  the  case  of  Bernard 
N'Naraee   in    1832,  where  a  conviction  for   theft   was 
held    to   be   right,    although   the   first    possession   was 
innocent,  on  this  ground,  "  that,  as  the  owner  parted 
"  with    the    custody    only,    not    with    the    possession, 
"  the  prisoner's   possession   was   the   owner's."       Now, 
it    appears    to   me,    in   this   case,   that   when   a   party 
puts  his  watch  into  the  hands  of  a  watchmaker  to  be 
cleaned  or  repaired,  he  only  parts  with  the  custody,  that 
the  possession  of  the  watchmaker  is  the  possession  of  the 
owner,  and  that   the  watchmaker,  in  appropriating    it. 


Theft. 
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No.  6ft    takes  it  out  of  the  lawful  possession  of  the  owner,  and  is 
Brown,   SO  guilty  of  theft.     If  we  so  decide  the  question  now  be- 
18^.     fo^6  ^^9  ^t  appears  to  me  that  we  shall  be  relieved  of 
difficulty  in  all  future  cases  of  a  similar  nature. 

Lord  Mackenzie. — My  opinion  concurs  with  that 
last  delivered.  I  think  that  we  have  already,  in  numerous 
cases,  departed  from  the  authority  of  Mr.  Hume  in  this 
matter.  One  of  the  most  remarkable  instances  of  this  was 
the  case  in  which  we  found  that  the  appropriation,  by  a 
pannel,  of  an  article  found  on  the  highway,  the  owner  of 
which  is  well  known  to  him,  is  theft.  We  have  also  de- 
cided that  a  carrier,  who  appropriates  goods  given  to  him 
to  be  conveyed  to  a  certain  destination,  is  guilty  of  thefl. 
The  opinion  of  Mr.  Hume  in  regard  to  this  o£fence  is,  that 
in  the  case  of  a  regular  carrier,  it  is  not  theft.  So  also  ia 
the  case  of  a  horse  hired  without  any  felonious  purpose, 
and  afterwards  carried  off  by  the  hirer,  we  have  de- 
cided that  a  theft  is  committed.  But  that  decision 
is  contrary  to  the  opinion  of  Baron  Hume,  who  makes 
the  distinction  between  theft  and  breach  of  trust  de- 
pend on  the  character  of  the  first  acquiring.  Then 
looking  to  the  charge  contained  in  the  present  Indict- 
ment, I  am  not  able  to  think  that  it  is  less  than  theft. 
I  cannot  see  any  difference, — except  a  difference  which 
adds  to  the  difficulty  of  the  theft, — between  the  case  of  a 
watchmaker  and  that  of  a  carrier.  I  presume  that  if  a 
party  gave  goods  into  the  charge  of  a  carrier,  which,  in- 
stead of  being  delivered  to  anothej*  person,  were  to  be  de- 
livered to  himself,  the  Court  would  not  hold  that  this 
made  any  difference  as  to  the  crime  committed  by  the  car- 
rier, supposing  that  he  abstracted  them.  And  why  shall  we 
say  that  delivery  of  a  thing,  without  transferring  either 
the  property  or  the  possession,  does  not  bar  theft,  when 
the  operation  to  be  performed  is  removal  over  a  certain 
space,  and  that  it  does  bar  theft,  when  that  operation  is 
the  cleaning  or  repairing  of  the  article.  It  may  be  true 
that  there  is  no  absolute  limitation  in  the  time  which  the 
operation,  in  the  case  before  us,  might  require.     But  in  a 
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case  such  as  that  before  us»  the  time  is  not  unlimited.    It 
is  known  that  the  operation  can  be  performed  within  a 
certain  time ;  and  it  is  in  the  expectation  of  that  time 
pro7ingsufficient,that  the  article  is  given  out  of  the  owner's  • 
custodv.    There  is  this  farther  circumstance  to  be  taken 
into  account,  that  in  the  case  of  the  carrier,  the  article  re- 
mains more  under  the  eye  of  the  owner,  than  it  does  in 
that  of  the  watchmaker.     On  the  whole,  I  am  of  opinion 
that  we  have  gone  so  far,  that  it  is  not  possible  for  us  to 
stop.    I  think  we  must  hold  here,  as  we  have  done  in 
those  other  cases  to  which  I  have  referred,  that  there  was 
no  such  transference  of  the  possession  as  to  make  the  ap- 
propriation a  less  crime  than  thelt.       It  may  be  that 
in  practice    we   have    sustained    cases    as    breach    of 
trust,  which  might  properly  have  been  tried  as  theft. 
Now,  in  regard  to  the  argument  thus  raised,  the  only  an- 
swer that  occurs  to  me,  is,  that  theft  and  breach  of  trust 
have  not  been  consi4ered  opposed  to  one  another,  and 
that  the  Court  has  held  them  to  be  similar  crimes,  to  the 
extent  at  least  of  admitting  confessions  of  the  one,  when 
the  species  Jacti  libelled  might  perhaps  have  amounted, 
in  strictness,  to  the  other.  I  am  the  more  inclined  to  think 
that  this  may  have  been  the  opinion  of  the  Court,  because 
I  find  an  opinion  to  that  effect  in  my  own  note«.     And  I 
am  not  yet  convinced  that  the  conclusion  is  illogical,  which 
holds  that  the  same  act  may  sometimes  fall  under  two  dif- 
ferent kinds  of  offences.     If  a  butler  steal  wine  from  his 
master's  cellar,  and  auMudictment  is  raised  against  him, 
under  the  nomen  Juris  of  breach  of  trust,  it  cannot  surely 
be  held  that  that  is  equivalent  to  a  decision  that  the  crime 
was  not  theft.     I  agree  with  the  Lord  Justice- Clerk,  that 
we  are  bound  to  look  at  indictments,  even  although  no 
objection  is  taken,  before  pronouncing  an  interlocutor  of 
relevancy.     But  it  is  a  different  thing  to  say,  that  if  the 
Prosecutor  is  satisfied  to  try  the  pannel  for  the  lesser  crime, 
the  Court  ought  to  interfere  with  the  objection  that  the 
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No.  68.  species  Jacti  might  have  been  tried  under  a  harsher  name. 
Brown,  Our  decislon  on  this  indictment  will^  perhaps^  tend  to 
^im.  diininish  the  number  of  cases  in  which  breach  of  trust  will 
—  be  charged.  But  I  am  of  opinion  that  we  cannot  come 
to  any  other  decision,  consistently  with  the  judgments 
which  we  have  already  given. 

Lord  Moncreiff. — I  certainly  regret  much  that  I 
should  differ  from  so  high  an  authority  as  the  Lord  Jus- 
tice-Clerk.    But  I  do  not  think  that,  consistently  with  our 
late  decisions,  we  can  come  to  any  other  determination 
than  that  this  is  a  case  of  theft.     If  the  principle  were, 
that  this  crime  could  not  be  committed,  when  the  article 
came  into  the  power  of  the  pannel  with  the  consent  of  the 
owner,  that  principle  would  exclude  from  the  categorj' 
of  theft  the  cases  of  the  carrier,  the  porter,  the  hirer  of  a 
horse.   But  I  apprehend  that  the  decisions  which  we  have 
given  in  these  cases,  proceeded  on  the  fact,  that  the  oi^ner's 
consent  to  the  transference  of  the  .possession  is  only  a 
qualified  and  conditional  consent,  for  a  special  and  particular 
purpose.     In  the  case  before  us,  the  pannel  gets  the  watcii 
solely  for  the  purpose  of  cleaning  or  repairing  it,  with  the 
clear  expectation  and  intention  of  the  owner,  that  it  is  to 
be  restored  to  him  so  soon  as  that  operation  is  completed. 
Now,  I  do  not  think  we  can  hold  his  appropriation  of  the 
watch,  in  these  circumstances,  to  be  anything  but  the  crime  of 
theft.   Although  the  article  came  at  first  lawfully  into  iiis 
possession,  the  principle  of  law  is,  that  the  felonious  taking 
is  at  the  moment  he  forms  the  resolution  of  appropriating 
it  to  his  own  use.     I  am  not  much  moved  by  the  circuni* 
stance,  that  a  great  many  indictments,  for  acts  similar  to 
that  here  charged,  have  been  found  relevant,  though  laid 
as  breach  of  trust  only.     Breach  of  trust  is  the  minor 
charge,  and,  although  I  perfectly  agree  with  the  Lord 
Justice-Clerk,  that  interlocutors  of  relevancy  are  not  to 
be  pronounced  without  consideration,  yet  I  can  see  quite 
well  how,  when  an  offence  is  charged  under  a  lesser  nomen 
Juris  than  that  under  which  it  might  have  been  brought, 
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DO  objection  should  be  taken  to  an  indictment  so  laid.  For  No.  es. 
although  I  do  not  wish  to  express  a  deliberate  opinion  on  Bro4^ 
this  point,  I  am  at  present  inclined  to  think,  that  the  same  '^^^ 
actmaysometimes  be  charged  either  as  theft,  or  as  breach  of 
tnist.  I  cannot  therefore  hold  the  practice  of  the  Court 
conclusive  of  the  point  now  under  discussion.  There  is 
undoubtedly  a  case  referred  to,  as  having  occurred  in  this 
Court,  in  March  1836,  the  case  of  Sutherland,  in  which 
the  appropriation  by  a  bookbinder  of  books  left  with  him 
to  be  bound,  was  charged  as  breach  of  trust  only.  But 
your  Lordships  will  observe  what  the  nature  of  that  case 
was.  It  is  expressly  stated  by  the  Reporter,  that  no  ob- 
jection was  taken  to  the  relevancy  of  the  Indictment,  but 
that  the  question  whether  the  charge  fell  under  the  de- 
scription of  theft  or  breach  of  trust  was  maturely  considered. 
I  have  no  doubt  there  may  have  been  some  discussion  on 
the  Bench  on  the  subject,  although  I  have  no  recollection  of 
such  having  been  the  case.  But,  at  all  events,  the  decision 
of  the  Court  was  not  pronounced  after  argument.  I  will  not 
say^^that  if  we  decide  this  to  be  a  case  of  theft,  we  shall 
notin'efTect  be  reversing  that  decision.  And  yet  there  is  a 
considerable  difference.  When  a  book  is  delivered  to  be 
bound,  the  operation  which  it  is  to  undergo  is  not  a  mere 
cleaning  or  repairing ;  the  form  of  it  is  to  be  entirely 
changed.  The  power  of  administration  by  the  bookbinder 
is  much  greater  than  was  given  to  the  watchmaker  in  this 
case.  It  is  quite  true  that  Baron  Hume  lays  down  the 
crime  here  charged  as  breach  of  trust  only.  But,  as  Lord 
Meadowbank  observed,  he  himself  says,  that  the  law  on 
this  subject  was  not  fully  matured  at  the  time  he  wrote. 
Then  I  attach  great  weight  to  the  train  of  decisions  in 
England,  which  are  decidedly  favourable  to  the  view 
maintained  by  the  public  prosecutor.  On  the  whole,  while 
1  regret  extremely  to  differ  from  the  Lord  Justice-Clerk, 
I  am  of  opinion  that  the  Indictment  ought  to  be  sustained. 
Lord  Medwyn. — I  shall  be  extremely  happy  if  the 
judgment  we  are  to  pronounce  this  day,  shall  prevent  all 
doubt  between  the  crimes  of  theft  and  breach  of  trust     I 
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No.  68.  confess  I  doubt  if  such  precision  will  take  place,  till  you 
Brown,  aboHsh  the  distinction  between  the  two,  and  revert  totlie 
1839.  Roman  law  on  the  subject.  But  notwithstanding  the 
opinions  I  have  heard,  I  have  great  difficulty  in  concur- 


ring  with  those  which  hold  the  species  facti.  here  to  im- 
port the  crime  of  theft.  I  have  great  difficulty  in  holding 
that  the  great  authority  on  our  criminal  law, — ^indeed 
all  our  authorities,  Burnett  and  Alison,  as  well  as  Hume, 
and  also  the  whole  course  of  our  practice,  have  proceeded 
on  a  mistake  as  to  the  description  of  cases  which  consti- 
tute theft, — and  by  following  too  closely  the  definition  of 
the  Roman  law,  have  excluded  from  the  category  of  thefts, 
cases  which  should  have  been  considered  such,  and  not  as 
breachof  trust  only.  It  is  singular  that  our  authoritiesshould 
have  erred  in  this  matter,  granting  that  it  should  have  arisen 
from  this  cause,  since  by  the  Civil  Law  no  distinction  was 
made  between  theft  and  breach  of  trust,  and  their  defini- 
tion was  held  to  embrace  both  descriptions  of  offence.  On 
this  account,  I  dismiss  at  once  the  authorities  from  that 
law,  for  our  jurisprudence,  from  the  earliest  times,  consist- 
ently, I  think,  with  reason  and  common  sense,  has  admitted 
that  there  is  a  distinction  between  theft  and  breach  of  trust; 
and  although  Her  Majesty's  Advocate  wishes  to  narrow 
the  one  class  of  cases,  and  increase  the  other,  he  does  not 
contend  for  sweeping  away  the  distinction  altogether. 
His  views  regarding  the  present  case  are  founded  on  cer- 
tain decisions  which  have  occurred,  the  first,  Mackay  in 
1826,  the  last,  Michie  in  January  1839,  where  a  porter,  a 
carrier,  or  a  shop-boy,  having  received  an  article  to  deliver 
to  a  particular  person  immediately,  and  having  failed  to 
do  so,  has  been  found  guilty  of  theft,  because  the  posses- 
sion is  given  for  a  mere  temporary  and  specific  purpose, 
and  to  one  in  the  employment  of  the  deliverer.  Now,  al- 
though these  cases  be  soundly  decided,  (and  I  concurred 
in  them,)  I  am  not  prepared  to  extend  the  category  of 
theft  to  such  a  case  as  this.  The  watches  are  put  into  the 
hands  of  a  watchmaker  to  clean  and  repair.  The  contract 
between  the  tradesman  on  the  one  hand,  and  the  owner  on 
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the  other,  is,  that  the  one  shall  perform  the  operation,  and    ^o-  ^* 

-  George 

restore  the  same  article  cleaned  and  repaired,  and  the  other  Brown, 
shall  pay  the  price.  It  is  given  into  his  custody  for  this  isjg? 
purpose — ^it  is  put  into  his  house — it  is  retained  there  for  • 
a  long  time — ^here  a  watch  given  in  August  is  said  to  have 
been  stolen  in  January.  In  all  former  periods  of  our  prac- 
tice, such  a  case  would  have  been  considered  as  breach  of 
trust  only ;  and  four  recent  cases  are  mentioned  in  the  ex- 
cellent Information  for  the  pannel,  where  that  form  of 
charge  was  adopted,  two  of  them  within  this  very  year, 
in  the  High  Court.  But  if  this  new  light  is  to  be  follow- 
ed, which  has  suddenly  awakened  Her  Majesty's  Advocate 
to  the  errors  of  our  practice,  it  will  have  a  very  wide  effect 
indeed.  Such  a  case  as  Sutherland  the  bookbinder's  must 
have  been  wrong  decided;  yet  it  is  said  to  have  been  ma- 
turely considered  ;  and  if  I  recollect  aright,  I  started  the 
difficulty  myself,  but  was  overruled.  This  was  so  late  as 
March  1836.  In  England  the  very  same  case  occurred 
(Levy  1830,)  and  it  was  not  held  to  be  felony.  I  cannot 
say  that  I  think  it  an  unsound  distinction,  that  if  one  not 
in  the  employment  of  the  owner,  receives  an  article  upon 
a  fair  contract,  the  object  of  which  necessarily  gives  him 
the  possession  for  a  considerable  time,  but  to  return  it  on 
the  contract  being  completed,  and  he  appropriates  it  to  his 
own  use,  this  is  breach  of  trust,  and  not  theft.  It  would 
be  different  if  one  gave  his  watch  to  a  man  to  wind  up  or 
to  look  at,  and  he  ran  off  vrith  it,  or  if  he  shewed  a  book 
to  a  bookbinder  with  a  view  of  selling  it  to  him,  and  he 
decamped  vrith  it.  The  possession  in  that  case  is  so  tem- 
porary, the  trust  is  nothing;  so  that  the  conversion  to 
his  own  use  must  be  theft.  The  distinction  may  be  nice, 
and  somewhat  thin  ;  but  still  I  think  it  substantial.  There 
is  a  trust  in  the  one  case ;  there  is  none  in  the  other.  In 
the  cases  already  alluded  to  of  the  servant, carrier, and  shop- 
boy,  though  there  is  some  trust  in  the  common  sense  of 
that  word — and  that  made  the  difficulty  in  these  cases — 
it  is  a  trust  of  so  low  and  temporary  a  kind,  as  should  not 
have  led  to  a  breach  of  duty ;  and  we  have  therefore  now 

VOL.   II.  2  F 


Theft. 
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No.  68.  classed  these  cases  with  theft.     But  that  is  not  to  make 

Oeorge 

Brown,  US  take  a  much  wider  step,  and  hold  that  the  trust  in 
is.'^.  such  a  case  as  this,  is  of  so  slight  and  transient  a  kind  as 
-to  lead  to  the  same  result. 

Lord  Cockburn. — I  do  not  conceive  that  it  is  neces- 
sary for  me  to  say  anything;  except  that  I  perfectly  con- 
cur with  the  majority  of  the  Court ;  and  that  I  have  come 
to  that  opinion  on  the  grounds  which  have  been  already 
so  fully  stated. 

The  Lord  Justice-General. — My  former  ophiion 
has  been  strengthened  by  what  I  have  heard  from  the  ma- 
jority of  the  Court.  I  never  can  think  that  the  fact  of 
the  Public  Prosecutor  having  indicted  a  party  for  a  minor 
offence,  can  be  quoted  ais  an  authority  to  prove  that  the 
act  of  which  he  has  been  guilty,  cannot  fall  under  a  more 
aggravated  nomen  juris.  Take  for  instance,  the  case  of 
murder  and  culpable  homicide.  Every  murder  is  a  cul- 
pable homicide ;  but  every  culpable  homicide  is  not  a  mur- 
der. Now,  suppose  that  the  Prosecutor  should  charge  a 
certain  act  as  culpable  homicide,  that  never  could  be 
pleaded  as  an  authority  to  prove  that  an  act  of  the  same 
kind  could  never,  in  future,  be  charged  as  murder.  Or 
suppose  the  case  of  a  prisoner  who  had  been  guilty  of 
hamesucken.  There  might  be  some  doubt  as  to  whether 
the  house  in  which  the  assault  was  committed,  was  the 
proper  residence  of  the  party  assaulted;  and  the  Public 
Prosecutor  might  therefore  charge  the  crime  as  assault, 
without  loosing  the  power  of  afterwards  proceeding 
against  a  similar  offender,  as  for  the  higher  species  of 
crime. 

The  Court  accordingly  found  the  species  facH  libelled 
in  the  Indictment  relevant  to  infer  the  crime  of  theft 
against  the  pannel  George  Brown,  and  repelled  the  objec- 
tion to  that  charge ;  and  further,  found  the  libel  as  laid 
relevant  to  infer  the  pains  of  law  against  both  pannels ; 
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but,  on  tbe  motion  of  the  Public  Prosecutor,  deserted  the  No.  68.  < 

diet  against  them  pro  loco  et  tempore}  Bnn^, 

July  3 
1830.  j 


Theft. 


Present,  July  16 

1830. 


They  pleaded  not  guilty,  and  a  proof  was  led. 

One  of  the  shillings  alleged  to  be  bad,  and  which  was 
libelled  on  as  a  production  by  the  Public  Prosecutor,  had. 


Lords  Mohcrkifv,  Mbdwyn,  Cockbukk. 
Her  Majb8TY*8  Adyocatb — Jnnes — Davidson. 

AGAINST 

Gracb  M^Ginnbs  and  Isabella  Johnstoke — B.  R.  BeU. 

Uttebdio  Base  Coin. — Evidence. — On  a  trial  for  utteriog  base  coin, 
one  of  the  coins  alleged  to  be  bad,  which  was  admitted  to  have  been 
in  the  hands  of  the  Public  Prosecutor,  and  had  been  libelled  on  as  a 
prodoctipn,  not  beiqg  produced  to  the  Jury, — ^beld,  that  the  best  evi- 
dence of  the  baseness  of  that  coin  had  not  been  brought,  and  the 
charge  of  uttering  it  accordingly  found  not  proven. 

GuACE  M'GiNNEs  or  Walkeb,  and  Isabella  John-  No.  69. 
STONE  or  Murray,  were  charged  with  contravention  of  M^oinnei 
the  Act  2nd   WiUiam  IV.  c.  84,  entitled,  *  an  Act  for  ij^  * 

*  consolidating  and  amending  the  laws  against  offences  re-*'^^*^**"®* 
'  lating  to  the  coin,'  by  utt^ing  and  having  in  their  pos-  uttering  l 

session  base  coin.  ^^^  ^°-  I 


•• 


*i 


^  i 
\ 


1 


J. 

!■ 

\ 


^  The  pannel  Brown  was  brought  to  trial  before  Lords  Mackenzie  [ 

uid  Medwyni  at  the  Circuit  Court  of  Justiciary,  held  at  Perth  on  the  \ 

^  September  1839,  when  he  pleaded  guilty  of  the  first,  second,  sixth,  ,. 

ud  seventh  charges  libelled ;  and  was  sentenced  to  be  imprisoned  in 
^e  Tolbooth  of  Dundee,  for  the  period  of  twelve  calendar  months.  No 
^rther  proceedings  took  place  against  the  pannel  Johnstone. 


■ 
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Vo'  69.   in  the  course  of  the  trial,  fallen  aside,  and  could  not  to 
M'Ginnes  be  produccd. 

and 

Johnstone,     LoRD  MoNCREiFF,  in  his  charge  to  the  Jury,  stated, 
^839.     that  though  there  was  a  difference  of  opinion  on  the 


; —  Bench,  his  own  opinion  decidedly  was,  that  as  the  Public 

htaecc^.  Prosecutor  had  had  the  shilling  in  question  in  his  posses- 
sion, and  had  libelled  upon  it  as  a  production,  he  had  not 
exhibited  the  best  evidence  in  his  power,  by  not  producing 
that  shilling ;  and  that,  therefore,  the  pannels  were  en- 
titled to  the  benefit  of  the  accident  that  had  occurred. 

The  Jury  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannels  were 
assoilzied  simpUdtery  and  dismissed  from  the  Bar. 


NORTH  CIRCUIT. 
AfOumn  1889. 


Sept.    19  INVERNESS.  \ 

1839. 

Judges — Lords  Mackenzie  and  Mbdwyn. 

Her  Majesty's  Advocate — Napier. 

AGAINST 

Hugh  Fraser. — E.  S.  Gordon. 

Disturbing  Divine  Service. — Statute  1587,  c,  27 Evidence.— 

].  A  pannel  eonvicted  of  contravention  of  the  statute  1587,  c  27, 
by  intruding  himself  without  a  token  at  the  communion  table,  and 
refusing  to  remove  when  desired  to  do  so,  both  by  the  officiating  cler- 
gyman, and  by  a  Justice  of  the  Peace.  Sentence,  Escheat  of  more- 
abies. 

2.  An  extract  from  the  records  of  a  kirk-session  found  inadmissible  as 
evidence,  in  respect  it  was  not  signed  on  every  page. 

S.  It  is  incompetent  to  prove  the  judgment  of  a  kirk  session  by  parole 
evidence. 
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Hugh  Eraser,  schoolmaster  of  the  parish  of  Kirkbill,    No.  70. 
in  the  county  of  Inverness,  was  charged  with  fireach  of    jwr, 
the  Peace,  as  also   Profanity,  especially  when  the  said  g^^j^^f"' 
crimes,  or  either  of  them,  are  committed  in  church,  and    ^^^^• 
during  the  time  of  divine  service,  and  to  the  disturbance  Disturb^ 
and  disquietude  of  the  congregation,  as  also  with  contra-  p^^'i*® 

service* 

Tention  of  an  Act  passed  in  the  eleventh  Parliament  of  the 
reign  of  James  the  Sixth,  chapter  twenty-seven,  intituled 
'  Punishment  of  troublers  of  the  kirk,  invaders  of  Minis- 
'ters,  and  of  excommunicat  persones,  entrand  into  the 
'  kirk,'  by  which  it  is  statuted  and  ordained, '  That  quhat- 
^8umever  perspn  or  persones,  sail  happen  hereafter  to 
'  perturbe  the  ordour  of  the  kirk,  in  time  of  divine  ser- 
'  vice,  or  to  make  ony  tumult,  raise  ony  fraie,  either  in 
^  kirk  or  kirk-zaird,  quhairthrow  the  people  then  con- 
'vened  sail  happen  to  be  disordered,  troubled,  or  dis- 
^  persed ;  the  same  sail  be  ane  point  of  dittay,  and  the 
*  persones  to  be  convict  thereoff,  sail  tyne  all  their  move- 
'  able  gudes,  to  be  escheit  to  Our  Soveraine  Lord,  for  their 
^  offense ;  but  prejudice  of  greater  punishment,  gif  there 
'  happen  ony  greater  offense,  as  slauchter,  bloud,  mutila- 
'  tion^  schutting  of  hag-buttes  and  pistolettes,  according 
'  to  the  lawes  of  this  realme.' 

Ih  80  far  as,  the  said  Hugh  Eraser,  being  parochial  schoolmaster 
of  the  parish  of  Kirkhill  aforesaid,  and  being  well  aware  that,  by  the 
laws  and  practice  of  the  Church  of  Scotland,  of  which  he  became,  or 
professed  himself  a  member,  on  being  appointed  schoolmaster  aforesaid, 
00  person  is  entitled  and  warranted  to  sit  down  at  the  communion  ta- 
ble, and  participate,  or  attempt  to  participate,  in  the  dispensation  of  the 
Sacrament  of  the  Lord's  Supper  in  any  parish  church,  without  the  sanc- 
tion or  consent  of  the  minister  or  kirk-session  of  such  parish,  and  with- 
out having  previously  received  or  obtained  from,  or  by  authority  of  the 
»id  minister  or  kirk-session,  a  token  in  evidence  of  such  sanction  or 
consent :  And  the  said  Hugh  Fraser  having  at  one  time  been  in  full 
communion  with  the  Church  of  Scotland,  and  a  communicant  in  the 
laid  parish  of  Kirkhill,  and  thereafter  having  been,  by  the  kirk-session 
of  the  said  parish,  and  in  particular,  by  the  unanimous  resolution  or 
ficntence  of  a  meeting  of  the  said  kirk-session,  held  on  or  about  the  Idth 
day  of  June  1835,  suspended  from,  or  refused  the  privilege  of  commu* 
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No.  70.  nicating  at  the  dispensation  of  the  Sacrament  of  the  Lord's  Supper  io 
FraMr     ^^^  church  of  the  said  parish,  and  refused  a  token  of  admission  to  the 

Inverness,  communion  table  ;  and  the  said  resolution  or  sentence  of  the  said  kirk- 
1839.     'c^io^  having  been  intimated  to  him ;  and  he  having  appealed  there- 

fipom  to  the  Presbytery  of  Inverness,  and  the  said  Presbytery  having 


Disturbing  dismissed  his  appeal,  and  approved  of  the  conduct  of  the  said  kirk-ses- 
Dmne  ^j^^^  Jq  refusing  to  admit  him  to  the  privileges  of  a  communicant;  and 
he  having  thereafter  appealed  to  the  Provincial  Synod  of  Moray,  against 
the  said  sentence  of  the  said  Presbytery,  and  the  said  Synod  having 
dismissed  his  appeal,  and  confirmed  the  said  sentence  of  the  said  Pres- 
bytery ;  and  he  thereafter  having  taken  an  appeal  to  the  General  As- 
sembly, held  in  the  year  1886,  against  the  said  sentence  of  the  said  Sy- 
nod, and  the  Commission  of  the  said  General  Assembly  having,  on  or 
about  the  1st  of  June  1836,  dismissed  his  appeal,  and  affirmed  the  said 
sentence  of  the  said  Synod  :  And  the  said  Hugh  Fraser,  on  the  occasion 
of  the  dispensation  of  the  Sacrament  of  the  Lord's  Supper  in  the  church 
of  the  said  parish  of  Kirkhilf,  on  or  about  the  19th  day  of  June  1836| 
having,  then  and  there,  in  defiance  of  the  authority  of  the  said  several 
church  courts,  and  their  said  several  sentences,  wilfully  intruded  him- 
self, and  sat  down  at  the  communion  table,  and  having,  after  refusiog 
to  withdraw,  been  forcibly  removed  therefrom  ;  and  the  said  Hugh  Fra- 
ser, on  the  occasion  of  the  dispensation  of  the  Sacrament  of  the  Lord's 
Supper  in  the  church  of  the  said  parish,  on  or  about  the  1 1th  day  of 
June  1837,  having  then  and  there,  in  continued  defiance  of  the 
anthority  of  the  said  several  church  courts,  and  their  said  se- 
veral sentences,  again  wilfully  intruded  himself,  and  sat  down 
at  the  communion  table,  and  having,  afler  refusing  to  withdraw, 
been  forcibly  removed  therefrom  ;  and  the  said  Hugh  Fraser 
not  having  been  restored  against  the  said  several  sentences  and 
proceedings,  or  any  part  thereof,  and  being  still  under  suspension 
from,  or  debarred  the  privilege  of  a  communicant  in  the  said  parish  as 
aforesaid,  and  not  having  applied  for,  nor  obtained  the  sanction  or  con- 
sent of  the  minister  or  kirk-session  of  the  said  parish  to  his  being  ad- 
mitted to  the  Communion  table,  or  in  any  way  participating  at  the  dis- 
pensation of  the  Sacrament  of  the  Lord's  Supper  in  the  church  of  the 
said  parish  in  the  month  of  June  1 688,  and  not  having  applied  fur,  nor 
obtained  from,  or  by  authority  of  the  said  minister  or  kirk-sessioo,  a 
token  of  admission  to  the  Communion  table  on  the  said  occasion ;  and 
being  still  parochial  schoolmaster  of  the  said  parish  of  Kirkhill,  and 
being,  or  professing  to  be,  a  member  of  the  Church  of  Scotland,  the 
said  Hugh  Fraser  did,  upon  the  10th  of  June  1838,  and  within  the 
parish  church  of  the  said  parish  of  Kirkhill,  and  during  the  time  of 
Divine  service,  and  while  the  congregation  were  then  and  there  asseni' 
bled  on  the  occasion  of  the  dispensation  of  the  Sacrament  of  the  Lord's 
Sapper,  wickedly,  wilfully,  profanely,  and  unwarrantably,  intrude  him- 
self and  sit  down  at  the  Communion  table,  among  the  communicants 
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of  said  coDgr^ation,  then  and  there  aBsembledy  and  having  been  re-  No.  70. 
quested  by  the  Reverend  Alexander  Fraser,  minister  of  the  said  parish,    J^^^ 
then  oiBciatingy  or  about  to  officiate,  in  dispensing  the  Sacrament  of  invernesa, 
the  Lord's  Supper,  to  withdraw  from  the  Communion  table,  and  having  ^*P'*  '^ 
refilled  to  retire,  though  repeatedly  requested  and  called  upon  to  do  so ' 


by  the  said  Reverend  Alexander  Fraser,  and  though  remonstrated  with,  Ditturbing 
aod  urged,  and  commanded  to  withdraw,  by  William  Campbell,  residing  Divine 
Id  Muir  of  Kirkton,  in  said  parish,  and  Alexander  Sinclair,  tacksman  of  ^^*^^ 
Bunchrew,  in  said  parish,  both,  or  one  or  other  of  them,  elders  of  said 
parish,  and  by  George  France,  Esquire,  one  of  the  members  of  said  con- 
gregation, and  one  of  her  Majestjr^s  justices  of  the  peace  for  the  county 
of  Inverness,  and  acting  in  his  said  character  of  justice  of  the  peace,  afe 
the  request  of  the  said  Reverend  Alexander  Fraser,  as  the  said  Hugh 
Fraser  well  knew;  and  the  said  Hugh  Fraser  having  intimated  that  he 
would  not  withdraw,  and  would  resist  being  forcibly  removed,  and  the 
said  Reverend  Alexander  Fraser  having  therepon  directed  that  force 
ihould  not  be  used  to  remove  him,  but  having  publicly  announced  that 
ke  would  not  be  permitted  to  communicate  or  partake  of  the  eleqnents 
of  the  Lord's  Supper,  and  the  elders  engaged  in  dispensing  the  elements 
of  bread  and  wine  on  the  side  of  the  Communion  Table  where  he  sat, 
having  accordingly,  as  instructed  by  the  said  Reverend  Alexander 
Fraser,  passed  him  over,  he  the  said  Hugh  Fraser  did,  then  and  there, 
while  the  cup  contluning  the  wine  was  passing  from  one  to  another  of 
the  communicants  seated  on  the  opposite  side  of  the  table,  wickedly, 
violently,  forcibly,  and  unwarrantably,  and  profanely  and  indecently 
soatch  at  and  seize  hold  of  the  said  cup,  and  partake  or  attempt  to  par- 
take of  its  contents  ;  and  all  this  the  said  Hugh  Fraser  did,  in  opposition  to 
the  authority  of  the  said  Reverend  Alexander  Fraser,  and  the  remon- 
itrances  of  the  said  elders,  and  in  breach  of  the  public  peace,  and  to  the 
disturbance  of  the  order  of  the  church  during  the  time  of  divine  service, 
and  to  the  great  disturbance  and  disquietude  of  the  congregation,  and 
to  the  interruption  of  the  dispensation  of  the  solemn  ordinance  of  the 
Sacrament  of  the  Lord's  Supper,  and  to  the  grievous  outrage  of  the  re- 
ligious feelings  of  the  communicants  and  other  members  of  the  said 
congregation,  and  to  the  great  scandal  of  all  pious  persons. 

E.  S.  Gordon,  for  the  pannel,  objected  to  the  relevancy 
of  the  Indictment,  which  was  in  many  respects  one  quite 
novel  in  this  court.  (1.)  The  first  charge  is  "  breach  of  the 
peace."  This  is  a  namen  juris  applicable  to  all  those 
classes  of  offences  which  are  committed  or  accompanied 
by  violence ;  but  it  is  not  so  specific,  and  does  not  convey 
in  such  dear  terms  the  nature  of  the  offence  charged,  as 
is  necessary  in  order  to  its  being  sustained  as  a  suffi- 


1 
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No.  70.  Dicatmg  at  the  dispensatiOD  of  the  Sacrament  of  the  L^.        ^ 
Frafer     ^^  church  of  the  said  parish,  and  refused  a  token  ^  ^^        ^ 
Inverness,  communion  table  ;  and  the  said  resolution  or  senteg  %^  ^  n 

1839.     *68®'*^'*  having  been  intimated  to  him ;  and  be  b^  ^  ^  %•        % 
from  to  the  Presbytery  of  Inverness,  and  the  ^  %    «^%   ^        li 
dismissed  bis  aDDeal.  and  annroved  of  the  covL  %  t^  ^.*  ^  ^ 


Disturbing  dismissed  bis  appeal,  and  approved  of  the  coi|  \  ^    ^    ^ 
P*^^;^®    sion,  in  refusing  to  admit  him  to  the  privilef  %\  %^  $^.  -^^  % 
he  having  thereafter  appealed  to  the  Provii^  ^  \%    j^^^- 
the  said  sentence  of  the  said  Presbvters  a\^^  ^ 


of  the  said  parish  of  Kirkhi'|  ^  ^.  ^  ^   ^ 

having,  then  and  there,  ui.  1 1  ^  \  ^^  \ 

church  courts,  and  their  i\\^\/^7   a 

self,  and  sat  down  at  t?|  %\%  %»\.% * 

to  withdraw, been  ^OTf^h\^  ^  % 

ser,  on  the  occasion  pi  %\%^ 

Supper  in  the  chr/ ^  4\^ 

June   1837,   hnv^H^f 

authority   of  t),  H  ^  .^  the 

veral  sentenc^|f.'  .i^eljr,  and  not 

at  the  comrl*^  .     tt      Ji...:*,,'' 

been    forci'^^  '^^  '^       P'^f'''^^' 

not  havir/  -^^  charge,  but  there  are 

proceed;'  .aictment  to  warrant  it.    The 

from,  r  ^een  committed  by  the  pannel  may, 

^^^^  jivy  to  the  laws  of  the  Church  of  Scot- 

"°  cfore  unwarrantable,  and  punishable  by  the 

-dl  courts.  But  the  act  of  going  to  the  Cora- 
.1  table,  for  the  purpose  of  partaking  of  the  de- 
bits, is  not  only  not  criminal  in  itself,  but,  apart  from 
(he  peculiar  laws  of  the  Scotch  Establishment,  is  proper 
and  religious ;  and  it  ought  therefore  to  have  been  set  forth 
that  it  was  done  with  a  criminal  intent,  that  is,  with  the 
intent  of  profaning  or  mocking  religion,  on  the  particular 
sacrament  alluded  to.  (8.)  The  third  charge  is  found- 
ed on  a  part  of  an  old  statute^  1587,  cap.  27.  It  is  sub- 
mitted that  it  would  be  exceedingly  dangerous  to  have 
recourse  to  such  old  statutory  laws  for  the  protection  of 


N 
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<P^  \re  unnecessary,  if  the  common  law  No.  70. 

"«  such  alleged  offences,  and  if  the    y^^., 
'%^^^      \  "Hcient  power  to  do  so,  such  sta-  ^^*™Y^» 

'^  \%.     %.  ^  resorted  to.     The  statute  in     1839. 

'%•  <^^"o<t,  *  the  reformation,  when  the 


^  '*"     ^"  "^  'V  Disturbing^ 

^    r^  ^i\i^%       '•>>  ^  churches  were  frequent-    i>ivine 

'^  *^  ^^  ^   ^  *?■.  ^i_  A     ^    •    •  j«ir      Service. 

5.  %  Q  ^  \^        f  those  entertaimng  dif- 

^\P^  \  %.  '^^  %*       '.'  ^^e  kingdom  was  in  a 

' ''j'^-yS^ '?^}%  'i'"*  <1«87),  when 

^mment,  as 
ratified  by 
ion  acts 
state 
.light  be 
the   presby- 
^  every  person  as 
once  a   year.     But 
vi587,    c.    27,)    to   con- 
vcay  at  the  present  day,  the 
JL  upon  the  first  part  only,  which 
^jy  to  this  case.     The  first  part,  anent 
^t  of  troublers  of  the  kirk,"  with  the  clause 
«e  Indictment,  was  evidently  intended  to  apply 
w  serious  disturbances  directed  against  the  cougre- 
«<0Q.    The  second  part  of  the  statute  relates  to  the  '^  in- 
vaders of  ministers,"  or  those  who  attempted  to  molest  the 
Clergymen.     The  third  part  directed   against   "  exco- 
municat  persones  entrand  into  the  kirk,"  is  that  which 
properly  applies  to  this  case,  and  it  is  not  quoted  in,  or 
founded  upon  in  the  Indictment.     The  minister  is  there- 
in directed,  if  an  excommunicated  person  entered  the 
church  during  divine  service,  or  the  administration  of  the 
sacrament,  to  call  upon  him  to  depart ;  and  if  he  did  not 
^^part,  the  services  were  to  be  continued,  and  after  they 
^ere  finished,  the  party  offending  was  to  be  seized  and 
Ween  before  the  judge  ordinary  of  the  bounds,  who  was 
^0  ordain  him  to  find  caution  to  the  satisfaction  of  the 
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No.  70.   minister  to  make  reparation  to  the  church.     No  punish- 

FraMr,    meut  is  directed  to  be  inflicted  by  the  civil  Magistrate, 
^Sep^ie'  because^  being  an  ecclesiastical  offence,  the  church  judi- 

1839.     catories  are  the  proper  Courts  in  which  to  try  it     The 
Dilturbing  psnnel  has,  indeed,   been  tried  ecclesiastically,  for  an 

Divine  offence  similar  to  the  present,  and  punished.  His  con- 
duct  did  not  amount  to  the  disturbance  which  is  pointed 
out  in  the  first  part  of  the  statute,  and  if  it  did  not 
amount  to  a  breach  of  the  peace,  it  was  an  ecclesi- 
astical offence,  and  cognizable  by  the  civil  courts  only  to 
the  extent  sanctioned  by  the  last  part  of  the  statute. 

Napier,  for  the  prosecution,  answered.-*-(l.)  Breach 
of  the  peace  is  a  proper  designation  for  the  conduct,  on 
the  part  of  the  pannel,  which  is  set  forth  in  the  Indict- 
ment It  is  not  necessary  to  justify  such  a  charge,  that 
actual  violence  take  place ;  and,  accordingly,  Mr.  Hume 
introduces  the  crime  of  sending  threatening  letters  under 
the  head  of  breach  of  the  peace.  (2.)  The  charge  of  pro- 
fanity, in  like  manner,  is  a  relevant  charge,  and  is  re- 
levantly stated.  The  conduct  of  the  pannel,  in  creating 
such  a  disturbance  in  church,  amounted  to  profanity, 
and  Mr.  Hume  places  contravention  of  the  statute  1587, 
libelled  on,  under  the  head  of  profanity.  (3.)  That  statute 
is  not  in  desuetude.  On  the  contrary,  a  libel  founded  on 
it,  was  found  relevant  in  the  year  1703,  (Cases  of  Forbes 
and  Beid,  Hume,  vol.  i.  p.  573.)  It  is  not  necessary  that 
all  the  matters  set  forth  in  the  first  clause  of  the  statute 
should  concur,  in  order  to  infer  a  contravention  of  the  act. 
The  words  are  alternative,  referring  to  any  person  who 
shall  ^'perturbe  the  ordour  of  the  kirk,  or  make  ony  tumult, 
raise  ony  fraie,"  &c. ;  so  that  any  one  disturbing  the  order 
of  the  church  was  liable  to  the  punishment.  The  absence 
of  any  tumult  was,  therefore,  of  no  consequence  to  the  re- 
levancy of  this  charge  under  the  first  clause  of  the  statute ; 
the  last  clause  does  not  apply  to  this  case. 

The  Court,  after  consulting  for  a  short  time,  repelled 
the  objections. 
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The  pannel  pleaded  not  guilty^  and  a  proof  was  led.        No.  70. 

Fnter, 

William  Gunn,  Session^erk  of  the  parish  of  Kirk-  ^•^^ 
hilly  having  been  sworn,— ^  is39. 

Napi£s,  for  the  prosecution,  proposed  to  prove  by' 
him  an  extract  of  the  minutes  of  the  kirk-session  of  Kirk-  Dmoe 
hill,  dated  ISth  June  18S5,  which  was  libelled  on  as  a 
production. 

E.  S.  Gordon,  for  the  pannel,  objected,  that  the  docu- 
ment was  not  a  regular  extract.  It  consisted  of  five  pages, 
and  was  only  signed  by  the  Clerk  on  the  last  page.  A 
formal  extract  required  to  be  signed  by  the  proper  clerk 
on  each  page. 

Napi£r,  for  the  prosecution,  answered, — that  the  docu- 
ment was  in  all  respects  regular.  It  was  signed  by  the 
session-clerk  on  the  fifth  page,  who  certified  that  that  and 
the  four  preceding  pages  were  accurately  extracted  from 
the  session-books,  of  which  he  was  the  custodier.  At  all 
events,  he  was  entitled  to  prove  by  the  clerk,  that  the 
document  was  an  examined  and  correct  copy,  taken  from 
the  books  which  he  had  with  him. 

£.  S.  Gordon,  for  the  pannel,  replied — that  the  extract 
was  informal ;  that  the  judgment  of  a  Court  can  be  proved 
only  by  the  best  evidence,  a  formal  extract  from  their  re- 
cords, or  the  original  judgment  itself;  an  examined  copy 
is  not  an  extract,  and  is  but  secondary  evidence,  and 
therefore,  not  admissible, — and  the  kirk-session  books 
have  not  been  libelled  on,  and  are  not  admissible. 

The  Court  sustained  the  objection. 

Napier,  then  proposed  to  ask  the  witness,  whether 
the  session  had  not  suspended  the  pannel  from  church 
privileges. 

E.  S.  Gordon,  objected,  that  this  was  an  attempt  to 

prove  a  judgment  of  a  Court  by  parole  testimony. 
The  objection  was  sustained. 
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No.  70.       The  proof  established,  not  that  the  pannel  had  acted 

Eraser,   violently  OF  forcibly,  but  that  he  had  taken  his  seat  at  the 

Sept.  19*  table,andevencommunicated,orattenipted  to  communicate, 

^^^'     without  being  possessed  of  a  token,  and  that  he  had  re- 

Disturbing  fuscd  to  rcmovc,  although  desired  to  do  so,  both  by  the 

i^i^"cl  clergyman  and  by  a  Justice  of  the  peace. 

The  Jury  unanimously  found  him  not  guilty  of  a  breach 
of  the  peace,  and  not  guilty  of  profanity ;  but  found  him 
guilty  of  a  breach  of  the  statute  libelled. 

In  respect  of  which  verdict  of  Assize,  the  Court  ordain- 
ed the  whole  moveable  goods  and  gear  of  the  said  Hugh 
Frazer  to  be  escheat  and  inbrought  to  Her  Majestjr's  use, 
and  ordained  the  same  to  be  recovered  by  the  proper  officer 
in  Exchequer. 


SOUTH  CIRCUIT 
Autumn  1839. 


JEPBURGH, 
^'i839  ^  ./Mdj^e — Lord  Cockbubn. 

Her  Majesty's  Advocate — Innes, 

AGAINST 

George  Mill  and  otbers. — B.  /?.  Bell. 

Deforcement. — In  an  Indictment  for  rescuing  a  deserter  from  a  mili- 
tary parly,  the  word  «<  deforcing,"  struck  out  on  objection,  as  appli- 
cable only  to  the  obstruction  of  a  civil  officer. 

owr^      George  Mill,  John  Wight,  James  Rutherfurd, 
^^m^  and  George  Lindsay,  were  charged  with  the  wickedly 

and  feloniously  Assaulting,  Obstructing,  and  deforcing 

^T^^^'  any  Soldiers  or  Officers  of  the  army,  when  employed  in 
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apprehending  or  guarding  a  deserter  from  the  army,  no.  71. 
whereby  such  deserter  is  enabled  to  escape  and  escapes  ;  Mn^^^d 
as  also  Assault^  more  especially  when  committed  to  the  j  °fbur'h 
injury  of  the  person  and  the  effusion  of  blood,  and  upon  Sept.  16 
officers  of  the  law  engaged  in  the  execution  of  their  duty. . 


Aftiiault, 
In  so  far  as,  (1.)  on  the  29th  of  June  1839,  George  Trotter,  sergeant       ^^ 
in  the  92d   Regiment  of  Foot,  George  Bennet,  corporal  in  the  said 
regiment,  and  Alexander  AndeVson,  a  private  in  the  said  regiment,  all 
residing  at  Melrose,  in  the  county  of  Roxburgh,  or  one  or  more  of  them 
having  iu   their  lawful  custody  or  charge  James  Scott,  a  deserter  from 
the  91st  Regiment  of  Foot,  the  said  George  Mill,  John  Wight,  James 
Rutherfurd,  and  George  Lindsay,  did,  all  and  each  or  one  or  more  of  them, 
time  above  libelled,  in  Elarlston,  and  in  the  immediate  vicinity  thereof, 
wickedly  and  feloniously  attack  and  assault  the  said  George  Trotter, 
George  Bennet,  and  Alexander  Anderson,  or  one  or  more  of  them, 
and  did  seize  hold  of  them,  and  did  strike  them,  or  one  or  more  of  them, 
and  did    otherwise   maltreat   and    abuse  them,  and  did  by  threats, 
and  yiolence7  rescue  the  said  James  Scott  from  their  custody,  and  did 
enable  him  to  escape,  and  lie  escaped  accordingly :  likeas,  (2.)  Time 
and  place  above  libelled,  Alexander  Thomson,  sheriff-officer  in  Kelso^ 
and  John  Findlay,  head  constable  in  Selkirk,  having,  in  the  execution 
of  their  duty  as  officers  of  the  law,  apprehended,  or  attempted  to  ap- 
prehend the  said  James  Scott,  the  said  George  Mill,  John  Wight, 
James  Rutherfurd,  and  George  Lindsay,  did,  all  and  each  or  one  or 
more  of  them,   then  and  there,  wickedly  and  feloniously  attack  and 
assault  the  said  Alexander  Thomson  and  John  Findlay,  and  did  seize 
hold  of  them,  and  did  kick  and  jostle  them,  and  did  repeatedly  throw 
them  to  the  ground,  and  while  lying  there,  did  kick  them  on  various 
parts  of  their  bodies,  and  did  otherwise  ,maltreat  and  abuse  them,  by 
all  which  they  were  injured  in  their  persons  to  the  effusion  of  their 
blood,  and  the  said  deserter  James  Scott  was  thereby  enabled  again 
to  escape,  and  did  again  escape  accordingly. 

B.  R.  Bell,  for  the  panuels, — objected  to  the  relevancy 
of  the  Indictment,  in  respect  that  the  crime  of  deforce- 
ment can  be  committed  ^only  against  an  officer  of  the  law, 
acting  under  a  regular  warrant  granted  by  a  Magistrate 
in  a  civil  or  criminal  process.  If  there  is  a  special  statute 
authorising  the  apprehension  of  deserters,  it  ought  to  have 
been  libelled  on. 

Inn£S,  for  the  prosecution,  answered, — The  charge  is 
not  made  under  tjbe  namen  Juris  of  deforcement.     The 
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Gto/ e  Indictment,  by  setting  forth  that  the  soldiers  were  deforced, 
Mill  and  merely  implies  that  the  abstraction  of  the  deserter  was 

others,  ,   .  J 

Jedbureh,  Completed. 
^Ijy/^       Lord   Cockburn. — ^The  charge  would  be  sufficient 


without  the  word  "  deforcing."    I  am  not  aware  of  any 

^'jj^^^  case  in  which  deforcement  of  a  military  officer  has  been 
charged. 

The  words  "  obstructing  and  deforcing"  were  accord- 
ingly struck  out  of  the  major  proposition  of  the  Indict- 
ment. 

The  pannels  pleaded  not  guilty ;  and  a  proof  was  led. 

The  Jury  unanimously  found  them  guilty,  Rutherford 
of  both  charges  in  the  Indictment,  Mill  of  the  first,  and 
Wight  of  the  second. 

In  respect  of  which  verdict  of  Assize,  they  were  senten- 
ced to  be  imprisoned  in  the  Jail  of  Greenlaw,  the  pannel 
Rutherfurd  for  three,  and  the  pannels  Mill  and  Wight, 
for  two  calendar  months. 
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HIGH  COURT.* 


Present,  Nor.  7 

1839. 

Thb  Lorjo  Jubtick- Clerk. 


t  Lords  Medwtn,  Cockburk. 

Her  Majesty's  Advocate — Loftd  Advoeaie  Ruiherfurd — 

Napier. 

AGAIKST 

Richard  Cameron — C  Robertson. 

Aggravation. — Evidence. — A    substantive   aggravation,    such    as 
house-breaking,  may  be  proved  by  the  evidence  of  a  single  witness. 

Richard  Cameron,  was  charged  with  Theft,  aggra*  No.  72' 
vated  by  haviog  been  committed  by  means  of  house-  camwn. 
breaking,  and  by  a  person  who  was  habite  and  repute  a  ■ 

thief.  ^***^*'  *"• 


*  James  Kennedy,  and  two  others,  were  cited  to  appear  before  the 
Court  this  day,  on  an  indictment  charging  them  with  *  Falsehood,  Fraud, 
'  and  Wflfbl  Imposition,  more  especially  when  committed  by  means  of 
*  uttog  any  fidse  or  forged  writing,  knowing  the  same  to  be  fiJse  or 
'  forged ;  as  also  Foi^ery,  as  also  the  wickedly  and  feloniously  using  and 
<  attering  as  genuine  any  forged  writing  knowing  the  same  to  be  forged.' 
The  mode  in  which  the  crimes  were  charged  to  have  been  committed, 
was  by  the  paunels  having,  on  six  several  occasions,  procured  goods  from 
Cerent  tradesmen,  by  presenting  to  them  written  orders,  bearing  a 
forged  signature.  In  reference  to  this,  and  a  similar  charge  against  one 
Hobert  Russel,  for  forging  and  uttering  a  certificate  of  proclamation  of 
^Ds,  the  Lord  Justice-Clerk  announced  the  opinion  of  the  Court,  that 
such  cases  might  competently  be  tried  before  the  Sheriffanda  jury,  and 
recommended  to  the  Lord  Advocate  to  direct  that  that  mode  of  trial 
should  in  future  be  adopted. 


Theft,  &C. 
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No.  72.        In  so  far  as,  on  tbe  night  of  the  13th,  or  morning  of  the  14th  of 
Richard   ^ugygj  1839,  the  said  Richard  Cameron  did  wickedly  and  feloniously 

Cameron,         o  ,  ,  .       ,  <.  ,  . •      .    m       i  •  i 

Nov.  7  break  into  and  enter  the  washing  house  part  of  the  premises  m  TorpbicheQ 
1839.  street,  in  or  near  Edinburgh,  occupied  by  Miss  Isabella  Rinloch  resid- 
ing there,  by  breaking  two  panes  of  glass  in  the  window  of  said  washiog 
house,  or  otherwise  to  the  Prosecutor  unknown,  and  having  thus  ob- 
tained entrance  into  the  said  washing-house,  he  did  then  and  there  wick- 
edly and  feloniously  steal,  &c. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  le^. 

One  witness  only  deponed  to  the  fact  of  the  washing 
house  being  locked. 

C.  Robertson,  for  the  pannel,  argued,  that  a  substan- 
tive aggravation,  such  as  house-breaking,  could  not  be 
proved  by  the  evidence  of  one  witness.  (Case  of  Conner 
and  Dougharty,  Glasgow,  September  20  1838.     Swinton 

Vol.  II.  p.  194.) 

The  Lord  Justice-Clerk. — To  give  effect  to  the 
argument  maintained  for  the  pannel,  would  just  be  to 
hold,  that  no  conviction  for  house-breaking  can  take  place, 
unless  the  person  whose  premises  are  broken  into,  keeps 
two  servants,  both  of  whom  are  cognizant  of  their  having 

been  locked. 

Lord  Cockburn. — There  must  be  some  inaccuracy  in 
the  report  of  the  case  of  Conner  and  Dougharty ;  because  I 
am  pretty  confident  that  I  never  laid  down  the  law,  as  to  the 
necessity  of  having  two  witnesses  to  prove  the  aggrava- 
tion. My  recollection  of  the  details  of  the  case  is  not 
very  accurate  ;  but  what  I  think  I  must  have  said,  was, 
that  there  was  something  which  made  it  unsafe  to  rely  on 
the  single  witness,  in  .tluU  particular  case.  But  at  any 
rate,  if  I  did  state  the  rule  in  the  way  ascribed  to  me,  I 
am  glad  to  have  this  opportunity  of  correcting  what  was 
certainly  an  error.  I  have  no  doubt  that  this  aggravation 
may  competently  be  proved  by  a  single  witness.  Indeed 
there  is  no  rule  liable  to  so  many  exceptions  and  qualifi- 
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catioDS,  as  that  whereby  it  is  commonly  said  that  two   No.  72. 

..  .   ,^  Richnrd 

Witnesses  are  reqmsite.  Cameron. 

Nor.  7 
1839. 

The  Jury  found  the  pannel  guilty,  as  libelled.  — . 

Theft,  && 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 

years. 


PreseDt.  Nor.  8 

Thk  Lord  Ju8tics«  Clerk, 
Lords  Meowyn,  Cockbuen* 

Hke  Majesty's  Advocate — Lord  Advocate  Ruther/urd — Inna 

AGAINST 

JottN  Craw  and  Mart  Bee  or  CRAw.-^Inglis* 
Assault. — Unnatural  Treatment  op  an  Infant — Objectioii 

OF  TOO  ORBAT  latitude  INSTATING  THE  TlHB  OF  AN  OfFBNCB.— « 

1*  Two  pannels  coovicted  of  '  the  crael  and  uDoatural  treatment  and 
'  wilful  and  culpable  neglect  of  an  Infant  by  its  parents,  or  natural 
'  and  legal  custodiers,  whereby  such  Infant  is  injured  in  its  person 
*  and  health/  and  sentenced  to  twelve  months  imprisonment. 
2.  A  charge  of  assault  on  a  child  of  tender  years  allowed  to  be  stated 
as  having  been  committed  <  at  many  different  times,*  during  a  space 
of  nearly  ten  months, '  the  particular  times  being  to  the  Prosecutor 
unknown.' 

John  Ceaw,  and  Maby  Bee  or  Cbaw,  his  wife,  were  ,No.  73. 

,  '  John  a:id 

<toged  with  Assault,  especially  when  committed  on  a  Mary 
diild  of  tender  years,  and  to  the  fracture  of  bones,  and  "^' 
grievous  injury  of  the  person ;  as  also  the  Cruel  and  Un-  Amnit, 
Jiattoal  Treatment,  and  Wilful  and  Culpable  Neglect  of     ^ 

VOL.  II.  2  o 
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j^lT'  73.  an  Infant  by  its  Parents,  or  Natural  and  Legal  Custodiers, 
Mary     whereby  such  Infant  is  injured  in  its  person  and  health ; 

Grav, 

1839.         In  so  far  as,  at  many  different  times  between  the  Ist  of  July  1838, 
m  and  the  17th  of  April  1839,  the  particular  times  being  to  the  Proseeu. 

Anaa1t»  ^qi*  unknown,  within  or  near  the  house  then  occupied  by  them  at  Her- 
mandstone,  or  Long  Herdmandstone,  in  the  parish  of  Currie,  aDdoounty  of 
£dinburgh,the8aid  John  Crawand  Mary  Bee  or  Craw  did,  both  and  each, 
or  one  or  other  of  them,  wickedly  and  feloniously  attack  and  assault  Jame9 
Craw,now  deceased,  an  infant  about  two  years  old,  in  October  1838,  being 
the  son  of  the  said  John  Craw,  by  a  former  marriage,  and  residing  in  family 
with,  and, under  the  natural  and  legal  care  and  charge  of  both  and  each 
of  the  said  John  Craw  and  Mary  Bee  or  Craw,  and  did,  with  their  fists, 
or  with  a  stick,  or  with  some  other  instrument  to  the  Prosecutor  un- 
known, strike  and  beat  him  on  the  head,  arms,  back,  and  other  parts  of 
his  body,  and  did  repeatedly  plunge  him  into  a  tub  or  barrel  of  cold 
water  during  the  winter  season,  he  being  at  the  time  in  a  delicate  state 
of  health ;  and  they  did,  both  and  each,  or  one  or  other  of  them,  wil- 
fully and  culpably,  and  in  breach  of  their  duty  as  the  parents  or  natural 
and  legal  custodiers  of  the  said  infant,  neglect  to  afford  the  said  Janaes 
Craw  such  usual  attention,  such  wholesome  food,  clothing,  and  accom- 
modation, as  was  necessary  to  his  health,  suitable  to  their  condition  in 
life,  and  within  their  power,  and  which  it  was  their  bounden  duty  to 
have  afforded ;  and  the  said  John  Craw  and  Mary  Bee  or  Craw  did, 
both  and  each,  or  one  or  other  of  them,  in  breach  of  their  duty  as 
aforesaid,  otherwise  cruelly  and  unnaturally  maltreat  and  abuse  the  said 
James  Craw  ;  by  all  which,  or  part  thereof,  the  said  James  Craw  was 
grievously  injured  in  his  person  and  health;  in  particular,  his  right 
arm  was  broken,  two  of  his  teeth  were  struck  out,  his  back  and  shoul- 
ders and  other  parts  of  his  body  were  covered  with  ulcers  and  sores, 
aud  he  was  reduced  to  a  miserable  and  emaciated  condition. 

Inglis,  for  the  pannels, — objected  to  the  relevancy  of 
the  Indictment.  (1.)  The  second  of  the  two  charges  in 
the  major  proposition,  consists  partly  of  an  act  committed, 
and  partly  of  a  duty  neglected.  It  involves  a  proposition 
which  is  not  universally  true.  It  is  cruel  and  unnatural 
treatment  to  corrupt  the  morals  of  a  child,  either  by  pre- 
cept or  example ;  and  this  may  be  accompanied  by  ne- 
glect of  its  natural  wants,  or  inattention  to  the  quality  or 
quantity  of  its  food,  which  would  be  culpable  neglect. 
Yet  it  cannot  be  maintained  that  this  would  be  IndictaUe. 
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And  nothing  could  be  more  dangerous  than  to  violate  the  No.  73. 

privacy  of  families,  for  the  purpose  of  enforcing  by  penal  ^t^ 

sanction  the  performance  of  parental  duties.     (2.)  The  ^^]^| 

latitude  of  nearly  ten  months,  which  is  assumed  in  the  1^99. 

minor  proposition,  is  not  admissible  in  a  charge  of  As-  j^^^^^S 

sault ;  that  crime  consisting  of  a  specific  act,  the  time  of  &e. 
which  must  be  known. 

The  objections  were  repelled. 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 

The  Jury  unanimously  found  the  pannel  John  Craw  not 
guilty  of  the  assault  libelled,  and  found  it  not  provenagainst 
the  pannel  Mary  Bee  or  Craw,  but  found  both  pannels 
guilty  of  cruel  and  unnatural  treatment,  and  wilful  and  cul- 
pable neglect  of  the  child  James  Craw,  as  libelled. 

In  respect  of  which  verdict  of  Assize,  the  pannels  were 
sentenced  to  be  imprisoned  in  the  Bridewell  of  Edinburgh, 
for  the  period  of  twelve  calendar  months. 


Present,  Dec.  4 

1839. 

Tbb  Lobd  Justice-Cucrk, 

Lords  Mbadowbanx,  Mackenzib,  Moncbbitf,  Mbdwtn, 

cockburn. 

Alexander  Macgbsoor-— Azndi^W^ip 

AGAINST 

Balfoub  and  M^Callum — Robertson — Macfarlane. 

StrSPBKSION  AND  LlBERATION.-^TATnTE  4tH  GeO.   IV.   C.    34 — A 

Saspeniion  of  a  judgment  under  the  above  statute,  against  an  appren- 
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No.  74.       tice  who  had  absconded,  on  the  ground  that  the  term  of  his  Indenture 
Maqgregor     |,ad  expired  before  the  judgment  was  pronounced,  refused. 

M*cXm,     By  an  Indenture,  dated  9th  April  1834,  the  Suspender 
^\m.    bound  himself  as  an  apprentice  to  the  Respondents,  in 


their  trade  of  cast  iron  founders  in  Glasgow,  for  six 

^'iS'b.*  years,  from  and  after  the  1st  of  March  1833.  The  Inden- 
ture contained  a  provision  that  he  should  not  absent  him- 
self from  his  work  without  leave,  *  excepting  in  case  of 
'  sickness,  and  for  each  day  he  shall  so  absent  himself,  ex- 
'  cepting  as  said  is,  that  he  shall  either  pay  tohis  mastertwo 

*  shillings  sterling,  or  serve  him  two  days  for  each  one  there- 
'  of,  at  the  expiry  of  this  Indenture,  in  the  master's  op- 
'  tion.  The  Suspender  continued  in  the  Respondents'  ser- 
vice under  this  Indenture,  (with  the  exception  of  some  ir- 
regularities in  attendance),  till  the  28th  June  1838,  when 
he  absconded  and  went  to  England.  On  the  8th  July  1839f 
the  Respondents,  hearing  that  he  was  in  Glasgow,  presents 
ed  to  the  Justices  of  the  Peace  for  the  county  of  Lanark 
a  petition,  praying  for  his  apprehension  and  punishment, 
in  terms  of  the  statute  4th  Geo.  IV.  c.  34,  ^  l/ 

John  M^Callum,  the  sole  partner  of  the  firm  of  Balfour 
and  M'Callum,  having  made  oath  to  the  verity  of  the 
complaint,  warrant  was  granted  for  the  apprehension  of 
the  Suspender ;  and  he  having  been  accordingly  brought 
before  one  of  the  Justices  on  the  12th  July  1839>  emitted 
a  declaration,  confessing,  in  substance,  the  whole  facts 
set  forth  against  him.  A  proof  having  at  the  same  diet 
been  allowed  to  both  parties,  one  witness  was  examined 
for  the  Respondents ;  after  which  the  Justice  found  '  the 
'  complaint  sufficiently  Instructed,  and  that  the  said  Alex- 

*  ander  McGregor  has  committed  a  breach  of  the  section  of 

*  the  statute  founded  on,'  and  convicted'  the  said  Alexander 
'  M*Gregor  of  the  offence  or  misdemeanor  charged  against 

*  him ;'  and  therefore  granted  warrant  for  his  committal 
to  the  house  of  correction  in  Glasgow,  there  to  remain 
and  to  be  held  to  hard  labour  for  three  months. 


1  See  this  Section  of  the  Act,  anUf  p.  386,  Noie. 
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Macgregor  having  been  incarcerated  under  this  sentence.   No.  74. 
presented  a  bill  of  suspension  and  liberation,  on  the  ground  ^***^**' 
inter  aUa,  that  the  section  of  the  statute  founded  on  in  the  2?Jf""'  * 
petition,  applies  only  to  the  case  of  an  apprentice  under  a    ^<^  ^ 

current  indenture,  and  that  of  the  Suspender  had  expired 

more  than  four  months  before  the  petition  was  presented,  ^"^"p-  ^ 

was  argued,  that  the  inapplicability  of  the  statute 
founded  on  to  the  circumstances  of  the  present  case,  was 
proved  by  the  fact,  that  one  of  the  prescribed  modes  of 
punishment  was  abatement  of  wages ;  and  that  the  statute 
under  which  the  complaint  ought  properly  to  have  pro- 
ceeded was  the  6th  Geo.  III.  c.  25.' 

The  case  came  to  be  advised  this  day. 

The  Lord  Justice-Clerk. — I  cannot  say  that  I  am 
for  sustaining  the  reasons  of  suspension.  It  cannot  be 
supposed  that  the  section  of  the  statute  founded  on  entitles 
a  party,  by  simply  keeping  out  of  the  way,  to  evade  an  act, 
the  object  of  which  is  declared  to  be  to  enlarge  the 

*  Bj  this  Act,  it  is  provided,  (§  1.)  that  if  any  *  Apprentice  shall  absent 
'  himself  from  his  master's  service  before  the  term  of  his  apprenticeship 

*  shall  be  expired,  every  such  apprentice  shall,  at  any  time  or  times  there- 
'  after,  whenever  he  shall  be  fonnd,  be  compelled  to  serve  his  said  master 
'  for  so  long  a  time  as  he  shall  have  so  absented  himself  from  such  service, 
'  unless  he  shall  make  satisfaction  to  his  master  for  the  loss  he  shall  have 

*  lostained  by  his  absence  from  his  service  i  and  so  from  time  to  time  as 
<  often  as  any  such  apprentice  shall,  without  leave  of  his  master,  absent 
'  himself  from  his  service  before  the  term  of  his  contract  shall  be  fulfilled ; 
'  and  in  case  any  such  apprentice  shall  refuse  to  serve  as  hereby  required, 

*  or  to  make  such  satisfaction  to  his  master,  such  master  may  complain 
'  upon  oath,  to  any  justice  of  the  peace  of  the  county  or  place  where  he 
'  shall  reside,  which  oath  such  justice  is  hereby  empowered  to  administer, 
'  and  to  issue  a  warrant  under  his  hand  and  seal  for  apprehending  any 
'such  apprentice ;  and  such  justice,  upon  hearing  the  complaint,  may 
'determine  what  saUsfaction  shall  be  made  to  such  master  by  such  ap- 
'orentioe;  and  in  case  such  apprentice  shall  not  give  security  to  make 
'  iich  satisfaction  according  to  such  determination,  it  shall  and  may  he 

*  Iwful  for  Buch  justice  to  commit  every  such  apprentice  to  the  house  of 

*  CMTectioD  for  any  time  not  exceeding  three  months.' 
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^a  74.  powers  of  Justices  in  determiniDg  complaints  between 
Mac^egor  j^^g^j^  and  apprentices. 

M^caUu^      Lord  Mackenzie. — ^I  am  of  the  same  opinion.    I 
Dec.  4   have  great  doubts  whether  it  can  be  properly  said  that 

1_  the  Suspender's  Indenture  had  expired,  as  although  the  six 

snsp.ft  years  from  the  1st  of  March  1833  had  elapsed  before  the 
complaint  was  presented  against  him,  he  had  not  served 
the  additional  days  which  he  is  taken  bound  to  serve  in 
consequence  of  having  absented  himself.  And  I  am 
clearly  of  opinion,  that  even  if  the  indenture  had  expired, 
the  section  of  the  statute  founded  on  in  the  petition,  is 
applicable  to  the  case. 

Lord  Moncreiff. — I  conqir.  The  first  section  of 
the  last  act  contains  express  reference  to  the  case  of  an 
apprentice  who  *  shall  bave  absconded.'  The  provision  as 
to  the  abatement  of  wages  applies  to  instances  of  *  misde- 
meanour, misconduct,  or  misbehaviour,"  on  the  part  of 
apprentices. 

The  other  Judges  expressed  their  concurrence. 

The  Court  accordingly  refused  the  bill,  with  expenses. 

WoTHKBSPOOV  &  Mack,  W.S..-.C.  Fisa£&,  S.S.C Ag^nU. 


Peter  Gillies,  Advocator— Jf^Aetl^Atusei/ 


AGAINST 


George  Jeffrey,  Respondent—Z).  F.  Hope.^^Buchanan. 

Abvocation  and  Su8fbivsion._Statutb  17th  Geo.  III.  o.  W. 
1.  Ad  advoeatioB  and  suspensioD  of  a  judgment  of  the  Justices  of  ibe 
peace,  affirmed  by  the  Qaarter  Sessions,  under  the  above  statute,  foosd 
competent,  though  the  judgment  had  been  obtempered  bj  payment  of 
the  penalty  imposed. 

2.  The  judgment  suspended,  partly  on  the  ground,  that  under  the  pro- 
vision of  the  statute  relative  to  any  « purloined  or  embenled  matenaJf 
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*  whether  mixed  or  unmixed,  wrought  or  unwroughki'  a  completely    Oilliet 

6ni8hed  article  of  maoufacture  is  not  included.i  ,  Z" 

Jeffrey, 

Dec.  4 

On  the  6th  of  July  1836,  a  vessel  called  the  Vernon,  of  _*®^ 


Liverpool,  arrived  at  the  Broomielaw  of  Glasgow,  with  a   aat.  a 
cargo  consisting  partly  of  iron  rods  in  bundles.     The  iron     ^"'^ 
was  landed  on  the  7th,  and  remained  all  night  under  a 
shed  on  the  quay.    On  the  following  day  a  suspicion  arose 
that  some  bundles  of  these  iron  rods  had  been  stolen,  and 
were  then  deposited  in  the  premises  of  the   Advocator,  a 
smith  in  Glasgow.       His  workshop  was  searched,  and 
three  bundles  of  iron  were  found,  which  he  admitted  to 
have  come  in  that  morning.     But,  on  a  farther  investiga- 
tion of  the  matter,  by  the  Procurator-fiscal,  it  was  distinct- 
ly proved  by  the  master  of  the  Vernon,  that  the  iron  in 
question  had  never  formed  part  of  the  cargo  of  that  vessel. 
More  than  three  weeks  afterwards,  namely,  on  the  3d 
of  August  1836,  the  Respondent,  who  was  Superintend- 
ant  of  the  Gorbals  police,  presented  to  the  Justices  of  the 
peace  for  Lanarkshire,  a  petition,  under  the  act  17th  Geo. 
III.  c.  56,*  setting  forth,  that  *  the  complainer  has  good 


^  It  will  be  observed  that  the  opiuiom  of  the  Judges  proceed  also 
partly  on  the  eTidence  taken  in  the  case.  Of  this,  however,  the  report 
does  not  pretend  to  present  any  record. 

*  By  this  act,  entitled '  an  act  for  amending  and  rendering  more  ef- 
'  fectaal  the  several  laws  now  in  being,  for  the  more  effectual  preventing 

*  of  frauds  and  abuses  by  persons  employed  in  the  manufacture  of  hats,  and 
<  in  the  woollen,  linen,  fustian,  eotton,  iron,  leather,  fur,  hemp,  flax,  mohair, 

*  and  silk  maoo&eture ;  and  also  for  making  provision  to  prevent  frauds 
'  by  journeymen  dyers,'  it  isenacted,  §  10.  <  that  itshall  and  may  be  lawful 
'for  any  two  Justices  of  the  Peace  of  any  county,  riding,  division,  city,  lib- 
'  erty,  town  or  place,  upon  complaint  made  to  them  upon  oath,  by  any 
'  ODe  credible  person,  that  there  is  cause  to  suspect  that  any  such  purloin* 

*  ed  or  embezzled  materials,  whether  mixed  or  unmixed,  wrought  or  un- 
'  wrought,  are  concealed  in  any  dwelling-house,  out-house,  yard,  garden, 
'  or  other  place  or  places,  to  cause  every  such  dwelling-house,  out-house, 
'yard,  garden,  or  place  to  be  searched  in  the  day-time ;  and  if  any  such 
'  materialg,  suspected  to  be  purloined  or  embezzled,  shall  be  found  therein, 

*  to  cause  the  same,  and  the  person  or  persons  in  whose  house,  out-house, 
'  }rard,  garden,  or  other  place,  the  same  shall  be  found,  to  be  brought  be- 


No.  75. 

Gillies 

V. 

Jttttreyt 
Dec.  4 
1839. 

AAr.  9l 
Susp. 
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*  cause  to  suspect  that  purloined  or  embezzled  iron,  in  bars, 

*  rods,  or  otherwise  in  a  state  of  manufacturing  into  nails, 

*  or  other  articles  made  of  that  material,  is  concealed  or  to 

*  be  found  in  the  workshop,  warehouse,  cellar,  or  dwelling- 

*  house,  occupied  by  Peter  Gillies,  smith,  residing  in  Car- 

*  rick  Street,  in  the  city  of  Glasgow,  and  shire  of  Lanark/ 
and  praying  for  a  warrant  '  to  pass  to  the  premises  of 

*  the  said  Peter  Gillies,  and  to  search  the  same  for  the 
'  said  purloined  or  embezzled  iron,  in  bars,  rods,  or  other- 
'  wise  in  a  state  of  manufacture,  and  to  bring  them  before 

*  you,  or  any  two  of  your  number,  and  also  to  apprehend  the 

*  said  Peter  Gillies  for  examination,*  &c.  The  Respondent 
having  made  oath  to  the  truth  of  the  statement  contained 
in  this  application,  the  Justices  granted  the  warrant  as 
craved.  A  search  was  accordingly  made  on  the  following 
day,  (4th  August)  when  a  chain  cable  was  found  in  the 
Advocator's  premises.  This  the  officers  seized,  and  also 
apprehended  the  Advocator,  and  brought  him  before  the 
Justices.  The  Respondent  now  lodged  a  minute  in  the  fol- 
lowing terms,  *  The  complainer  begs  leave  to  condescend 

*  upon  the  following  article  of  iron  seized  in  the  premises 

*  of  the  said  Peter  Gillies,  in  virtue  of  your  Honoiu^'  war- 
'  rant,  dated  the  3d  day  of  August  current,  under  the  act 

*  17  Geo.  III.  cap.  56,  viz.  70  yards  or  thereby  of  iron 

*  cable,  made  from  materials  of  that  article,  which  the  com- 

*  plainer  charges  the  said  Peter  Gillies  with  receiving, 
'  knowing  the  same  to  have  been  purloined  or  embezzled, 

*  or  at  least  to  have  received  the  same  from  some  person  or 
<  persons  not  duly  authorized  or  entitled  to  dispose  there- 
•of.' 


<  fore  any  two  Justices  of  the  Peace  for  the  same  county,  riding,  divisioo, 

<  city,  liberty,  town  or  place ;  and  if  the  said  person  or  persons  sbail 

*  not  give  an  account  to  the  satisfaction  of  such  Justices,  how  he,  she, 

<  or  they,  came  by  the  same,  then  the  person  or  persons  so  offending 
'  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanour,  and  shall  be 
'  punished  in  tnanner  herein  after  mentioned,  although  no  proof  shall 

*  be  given  to  whom  such  materials  btlong.* 
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The  Advocator  emitted  a  declaration,  in  which  he  No.  7«. 

-     ,  GiUiei 

Stated,  that  the  whole  of  the  materials  of  which  the  chain  «. 

cable  was  made, '  were  purchased  from  Mr.  Thomas  Cuth^  pecr4' 

'  bertson,  iron  merchant  in  Glasgow,  with  the  exception  *^^^' 


*  of  three  bundles,   weighing  something  short  of  two   Adr.  & 
'  hundred  weight,'  that  he  *  got  these  three  bundles  in  the    ^^^'■p- 

'  name  of  a  Mr.  Boyd,'  that  he  paid  L.l  for  them,  being  at 
the  rate  of  10s.  6d.  per  cwt,  that  he  ^  did  not  purchase 
'  the  said  three  bundles  of  iron  from  Mr.  Boyd  himself,  but 
'  he  purchased  the  same  from  a  person  whom  the  declarant 

*  took  to  be  Mr.  Boyd's  porter,  and  who  told  the  declarant, 
'  on  his  asking  where  the  said  bundles  had  come  from, 
'  that  Mr.  Boyd  had  purchased  the  same  from  a  ship  mas- 
'  ter,  being  an  overplus  or  a  remainder  of  his  cargo ;  that 
'  the  declarant  got  a  receipt,  (which  he  produced)  from 

*  Mr.  Boyd  on  the  6th  of  July,  the  date  thereof,  when  he 
'  paid  the  money.'  A  proof  was  allowed  to  both  parties, 
upon  advising  which,  the  following  judgment  was  pro- 
nounced by  the  Justices. 

*  Be  it  remembered,  that  on  the  9th  day  of  February, 
in  the  year  of  our  Lord  1888,  Peter  Gillies,  smith,  resid- 
ing in  Carrick  Street,  in  the  city  of  Gla^ow,  and  shire 
of  Lanark,  was  convicted  before  us,  James  Martin  and 
James  Browne,  Esquires,  two  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  county  of  Lanark,  on 
the  information  of  Greorge  Jeffrey,  residing  in  Lauriston, 
of  a  misdemeanour,  in  so  far  as  the  said  Peter  Gillies  had 
in  his  possession,  in  his  premises  in  Carrick  Street,  in  the 
dty  of  Glasgow  aforesaid,  in  the  month  of  August  1836, 
three  bundles  of  new  iron,  but  a  little  rusted,  weighing 
something  short  of  2  cwt  which  he  alleged  he  had  got  in 
the  name  of  a  John  Boyd,  and  which  iron,  as  the  said 
Peter  Gillies  has  admitted,  composed  part  of  the  70  yards 
or  thereby  of  iron  cable,  seized  in  the  said  premises  of 
the  said  Peter  Gillies,  and  brought  to  the  office  of  the 
clerk  of  the  peace  of  the  said  county,  where  it  still  is,  in 
virtue  of  a  warrant  of  the  Justices  of  peace  of  the  said 
county,  granted  on  the  said  information  of  the  said  George 
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onil^'   '  Jeffrey,  and  dated  the  8d  day  of  August  18S6 ;  and  which 

«•      *  three  bundles  of  iron  of  the  weiirht  aforesaid,  and  com- 

Dec.  4'  '  posing  part  of  the  said  cable,  as  aforesaid,  the  said  Peter 

]_  *  Gillies  so  had  in  his  possession  as  aforesaid,  being  pur- 


Adv.  &  '  loined  or  embezzled,  and  not  producing  the  party  or  par- 
"'^  *  ties  being  duly  entitled  to  dispose  of  the  same,  of  whom 
*  he  bought  or  received  the  same,  nor  giving  a  satisfactory 
'  account  how  he  came  by  the  same,  contrary  to  the  act 
'  7th  Geo.  III.  chap.  56.'  Therefore,  the  Justices  found 
that  the  Advocator  had  forfeited  L.20,  it  being  a  first  of- 
fence, one  moiety  to  be  paid  to  the  informer,  and  the  other 
to  certain  charitable  societies  in  Glasgow. 

The  Advocator  appealed  to  the  Quarter  Sessions,  where 
the  judgment  of  the  Justices  was  affirmed.  He  thereafter 
paid  the  sum  adjuged  to  have  been  forfeited  by  him ;  and 
presented  a  bill  of  advocation  and  suspension,  on  the  fol- 
lowing  grounds : 

(1.)  The  subject  matter  of  the  prosecution  and  conric- 
tlon,  did  not  fall  under  the  act  of  Parliament,  in  respect 
that  the  charge,  as  ultimately  moulded  by  the  informer, 
and  the  conviction  are  founded  on  the  Advocator  having 
been  in  possession,  not  of  *'  materials'^  of  any  kind,  but  of 
A  manufactured  article.    The  object  of  the  statute  was  to 
check  the  frauds  and  embezzlements  committed  by  work- 
men entrusted  with  materials  to  be  wrought  up  by  them 
into  manufactured  articles.     And  the  description  of  the 
goods  to  which  it  refers,  as  *  any  such  purloined  or  em- 
bezzled materials,  whether  mixed  or  unmixed,  wrought  or 
unwroughtr  has  reference  to  the  condition  in  which  the 
materials  are  purloined  or  embezzled,  and  has  no  applica- 
tion to  an  article  which  the  accused  himself  has  subse- 
quently manufactured,  either  entirely  out  of  these  mate- 
rials, or  partly  out  of  them,  and  partly  out  of  other  mate- 
rials, his  acquisition   of  which  is   not   exposed  to  the 
slightest  shade  of  suspicion,     This  view  is  confirmed  by 
other  provisions  of  the  statute.     Thus,  the  third  section 
deals  with  persons  who  shall  buy,  receive,  &c.  '  frc»n  any 
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*  person  or  persons  whatsoeyer,  any  of  the  said  materials,  Na  75. 

<  whether  the  same  be,  or  be  not,  first  wrought,  made  up,  \T 

<  or  manufactured,  knowing  the  same  to  be  so  purloined  or  ^^4' 
'  embezzled.*     Here,  the  being  wrought  or  unwrought  is  *®^^' 

a  quality  of  the  materials  at  the  time  of  being  purloined  or  ^AdTT 
embezzled ;  and,  according  to  all  received  rules  of  con-  ^'"^ 
strnction,  the  same  words  must  have  the  same  meaning  in 
other  parts  of  the  statute,  unless  it  can  be  shewn  that,  in 
the  other  parts,  a  different  signification  is  clearly  and  in- 
evitably imposed  upon  them.  Again,  the  ISth  section 
enacts,  that,  when  any  person  shall  have  been  convicted 
under  the  10th  section,  the  Justices  shall  direct  *  the  ma- 
'  terials'  to  be  deposited  with  the  ehurch-wardens  or  over- 
seers of  the  poor — that  certain  notices  shall  be  given,  in 
order  to  bring  forward  the  owner — and  that,  if  the  mate- 
rials are  not  claimed  within  thirty  days,  they  shall  be 
sold,  and  the  proceeds  paid  over,  like  the  penalty,  one  half 
to  the  informer,  and  the  other  to  charities.  All  this  is 
perfectly  inteUigible  in  regard  to  materials  which  are  pur- 
loined or  embezzled,  either  in  a  mixed  or  unmixed  state, 
either  wrought  or  unwrought.  But  it  becomes  altogether 
inextricable  when  applied  to  manufactured  articles,  made 
by  the  accused,  even  out  of  materials  which  he  may  have 
improperly  and  incautiously  received,  and  still  more,  if  the 
materials  so  received  form  only  a  part,  and  it  may  be  a 
very  insignificant  part,  of  the  manufactured  article. 

(2.)  This  erroneous  idea,  as  to  the  subject  matter  of  the 
prosecution,  has  led  to  irregularities  in  the  course  6f  it, 
which,  of  themselves,  would  vitiate  the  proceedings.  The 
Respondent's  averment  in  the  petition  was,  that  the  iron,  if 
not  still  in  its  original  form  of  bars  or  rods,  had  not  be- 
come, at  least,  a  manufactured  article,  but  was  only  in  the 
course  of  being  manufactured.  The  warrant  granted  by 
the  Justices,  in  like  manner,  was  to  search  for  *  the  pur^ 
'  loined  materials  of  iron  in  bars,  rods,  or  other  materials* 
None  of  these  expressions  could  justify  the  seizing  a  manu- 
factured iron  article.  Again,  the  new  charge  contained 
in  the  minute  lodged  by  the  Respondent — ^while  it  might 
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No.  75.  have  been  admissible  under  the  6th  section  of  the  statute, 

V.  which  deals  with  persons  '  receiving  such  materials  as 

Dec?4*  '  aforesaid,  knowing  the  same  to  have  been  either  pur- 

^^^'  *  loined  or  embezzled* — was  wholly  incompetent  under 


Adir.  &  the  10th  section,  which  alone  was  founded  on.  Present 
^'^  possession  alone  is  what  the  statute  requires.  But  the  con- 
viction merely  finds  that  the  Advocator  had  the  three 
bundles  of  new  iron  in  his  possession, '  in  ^  numth  cf 
Aug  fist  1836/  which,  besides  being  too  vague,  is  contrary 
to  the  evidence,  as  it  was  proved  that  before  the  3d  of 
August,  when  the  search  warrant  was  granted,  the  iron 
had  been  manufactured  into  a  cable. 

(3.)  On  the  merits,  the  conviction  is  unsupported  by,  and 
contrary  to  the  evidence.     That  conviction  finds,  in  re- 
gard to  the  three  bundles  of  new  iron,  1st,  that  the  Advo- 
cator *  so  had  them  in  his  possession  as  aforesaid,  being 
'  purloined  or  embezzled  ;*  and,  2d,  that  he  neither  pro- 
duced the  party  duly  authorised  to  dispose  of  the  same 
from  whom  he  bought  them,  nor  gave  a  satisfactory  account 
how  he  came  by  them.     The  first  of  these  findings  clearly 
shews  that  the  informer  and  the  Justices  had  some  hazy 
and  hankering  notion,  that  the  bundles  of  iron  in  question 
had  been  stolen  from  the  cargo  of  the  Vernon.     But  this 
was  distinctly  proved  not  to  be  the  case ;  and  there  is  not 
even  a  suggestion  or  suspicion  of  iron  having  been  stolen 
from  any  other  quarter.     As  to  the  second  finding,  the 
Advocator  proved,  by  the  evidence  both  of  Cuthbertson  and 
Boyd,  the  persons  from  whom  he  originally  stated  that  he 
had  obtained  the  iron  of  which  the  cable  was  made,  that 
the  account  he  had  given  of  the  matter  was  true. 

The  Respondent  pleaded,  that  the  present  advocation 
was  incompetent,  in  respect  that  the  Advocator  had  actu- 
ally obtempered  the  sentence  complained  of;  and  an- 
swered,— 

(1.)  The  objects  and  import  of  the  various  statutes  on 
this  subject  was  to  impose  the  penalty  on  the  suspected 
possession  of  materials,  whether  in  that  shape  or  in  the 
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mai)u£9Ctured  shape.     Thus,  the  ISth  George  II.,  after  re*-  No.  75. 

dtiog  the  terms  of  the  1st  of  Queen  Anoe,  c.  18,  proceeds  '^/~ 

in  the  preamble  to  state  that  *  doubts  have  arisen*  whether  ^^^* 

the  provisions  of  it  *  extend  to  the  embezzling  woollen,  i<^« 

*  linen,  fustian,  cotton,  and  iron  manufactures  actually  j^^^^^ 
'  wrought  or  made  up  into  merchantable  waresj  and  it  s>uip. 
thereupon  proceeds  to  enact  that  the  penalties  of  the  act  of 
Queen  Anne  shall  be  applicable  to  any  embezzlement  of 

the  materials  referred  to,  *  whether  the  same,  or  any  part 
'  thereof,  be  or  be  not  first  wrought^  made  up^  or  manu-^ 
'  facturedJ  These  acts  are  fully  recited  in  the  statute 
22  Geo.  II.,  which  bears  to  be  an  act  for  the  more  effectu- 
ally preventing  frauds  and  abuses  by  persons  employed 
in  manufactures  and  other  purposes,  and  after  stating 
that  the  penalties  exacted  by  the  former  statutes  had  not 
been  sufficient  to  deter  persons  from  committing  the  offen- 
ces thereby  intended  to  be  prevented,  it  proceeds  to  enact 
new  and  severer  penalties,  applpng  these  to  the  case  of 
any  person  *  purloining,  secreting,  embezzling,  selling, 
'  pawning,  exchanging,  or  otherwise  unlawfully  disposing 

*  of  any  of  the  materials  with  which  he,  she,  or  they,  shall 
'  be  respectively  entrusted,  whether  the  same,  or  any  part 
'  thereof,  be  or  be  not  first  wrought^  made  up,  manu^ 

*  factured,  or  converted  into  merchantable  wares*  The 
act  17th  Geo.  III.  c.  56,  is  founded  on  the  previous  sta- 
tutes, and  particularly  on  the  last  mentioned  act  of  the 
22d  Geo.  II. ;  and  it  throughout  describes  the  articles  to 
which  it  relates,  as  '  any  such  purloined  or  embezzled  ma- 

*  terials,  whether  mixed  or  unmixed,  wrought  or  t^ii- 
'  wrought' 

(2.)  A  complaint,  under  this  statute,  is  founded  on 
suspicion  of  what  may  be  concealed  in  a  party's  premises. 
The  informer  cannot,  therefore,  describe  the  corpus  delicti 
with  the  precision  and  accuracy  which  belongs  to  know- 
ledge, and  far  less  can  he  foresee  the  shape  into  which  the 
imputed  articles  may  be  wrought  up,  or  manufactured,  be- 
fore they  are  actually  seized  under  the  judicial  warrant. 
In  the  present  case,  the  Respondent  described  the  articles 
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No.  75.   which  he  had  cause  to  suspect,  to  be  concealed  in  the  Ad- 
« "*    vocator's  premises,  generally  as  iron  in  rods,  or  bars,  or 
dm^4    otherwise  in  a  state  of  manufacturing  into  nails,  or  other 
1839.    articles  made  qfiran^  and  that  description,  agreeably  to 
Adv  &  *h®  terms  of  the  statute,   comprehended  both   the  un- 
suip.    wrought  material,  and  every  possible  article  into  which  it 
could  be  manufactured.     Nor  was  there  any  variance  be- 
tween the  minute  lodged  for  the  Respondent  and  the  com- 
plaint, the  latter  being  so  framed  as  fully  to  cover  and  in- 
clude the  corpus  delicti  specified  in  the  former.     Indeed 
it  must  be  obvious,  that  until  the  thing  concealed  was 
brought  to  light,  and  the  suspicion  converted  into  know- 
ledge, it  was  impossible  to  do  more  than  give  a  general 
description  of  the  suspected  article,  which  description, 
however,  labours  under  no  discrepancy  with  the  statement 
in  the  complaint,  but  is  a  mere  specification  of  what  is 
there  averred  generally. 

(3.)  As  to  the  merits,  there  is  not  a  single  word  either 
in  the  complaint  or  conviction  regarding  the  Vernon,  or 
any  iron  belonging  to,  or  stolen  from  that  vessel.  All 
that  the  statute  required  the  Respondent  to  do,  was  simply 
to  state  his  suspicion  upon  oath,  and  to  bring  the  suspect- 
ed person  and  articles  before  the  Justices.  It  then  be- 
came the  business  and  duty  of  that  person  to  justify  bis 
conduct,  by  giving  an  account  to  the  satisfaction  of  the 
Justices  how  he  came  by  the  suspected  articles.  The 
Advocator  failed  to  satisfy  the  Justices  on  this  essential 
point.  And  their  judgment  was  well  founded,  as  there 
were  important  discrepancies  between  his  statement  and 
the  evidence  of  Boyd,  from  whom  he  alleged  that  he  had 
bought  the  iron  in  question. 

The  case  came  to  be  advised  this  day. 

Lord  Meadowbane. — There  appears  to  noe  to  be  no 
evidence  that  the  iron  of  which  this  chain  cable  was 
manufactured  had  been  stolen.  The  oath  of  the  Respondent 
seems  to  have  been  emitted  under  a  suspicion  that  it  was 
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part  of  the  iron  which  had  been  lost  from  the  Vernon.  No.  75. 
But  this  is  distinctly  disproved.     Then,  if  it  is  to  be  held    ^'i"'" 
that  the  party  was  nevertheless  bound  to  account  satisfac-    p^J 
torily  for  the  way  in  which  other  iron  came  into  his  pos-    i^^^- 
sessioD,  I  think  he  has  done  so.  "AdTX" 

Lord  Mackenzie. — ^I  shall  be  glad  if  the  rest  of  the    su«p. 
Court  concur  with  the  opinion  just  delivered  ;  but  I  own  I 
should  have  great  difficulty  in  doing  so.  I  was  at  first  doubt- 
ful whether  advocation  and  suspension  was  competent,  see- 
ing the  party  had  obtempered  the  judgment  by  paying  the 
fine.  But  I  am  inclined  to  get  over  this,  (though  not  with- 
out difBculty,)  because  we  now  exclude  reduction,  and 
also  because  the  advocation  was  brought  immediately. 
The  question  then  comes  to  be,  can  we  reverse  the  judg- 
ment of  the  Justices  ?    I  see  no  evidence  of  the  Advocator 
having  stolen  the  iron  in  question.     But  that  is  not  the 
charge.   The  Respondent,  on  making  oath  that  he  suspect^ 
ee^  embezzled  materials  to  be  concealed  in  his  premises, 
was  entitled  to  get  a  search  warrant.      A  search  was 
made,  and  a  certain  portion  of  iron  was  found  in  the  shape 
of  a  chain  cable ;  and  it  is  admitted  that  that  cable  had 
been  made,  subsequently  to  the  materials  having  been 
traced  into  the  Advocator's  shop.     Now  the  statute  pro- 
vides, that  if  a  party  in  this  situation  does  not  account  to 
the  satisfaction  of  the  Justices  for  the  manner  in  which  he 
came  by  the  articles,  he  shall  be  held  guilty  of  a  misde- 
meanour. The  Advocator  gave  an  account,  with  which  the 
Justices  were  not  satisfied.     If  I  thought  they  ought  to 
have  been  so,  I  would  have  reversed  their  judgment.  But 
as  this  is  not  the  case,  I  am  of  opinion  that  it  should  he 
sustained. 

Lord  Moncreiff.^ — I  am  of  the  opinion  expressed  by 
Lord  Meadowbank.  I  thought  from  the  first  that  the 
firoceedings  here  arose  out  of  a  hard  construction  of  the 
statute,  and  one  which  would  often  involve  the  moat  ho- 
nest traders  in  circumstances  of  apparent  delinquency.  I 
am  quite  clear  that  what  was  in  contemplation,  though 
it  is  not  libelled,  was,  that  the  iron  in  the  Advocator's  pos- 
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g!1i?w    Session,  was  that  which  had  been  stolen  from  the  Vernon. 

«•       Now  it  was  distinctly  proved  that  the  chain  cable,  which 

Dec.  4'  alone  was  found  in  his  premises,  was  not  made  of  Vernon 

1839 

•'     iron.     Then,  if  I  am  to  go  into  the  other  point,  I  think 


Adv^.  &  the  Advocator  gave  a  reasonable  account,  and  one  which 
^"'^'  ought  to  have  satisfied  the  Justices,  of  the  mode  in  which 
the  iron  in  question  came  into  his  possession. 

Lord  Medwyn. — I  agree  with  Lord  Mackenzie.  It 
seems  to  me  to  be  of  no  importance,  though  it  were  proved 
that  no  iron  was  stolen  from  the  Vernon ;  because,  in  in- 
vestigating one  offence,  another  may  be  discovered.  It  is 
said  to  be  a  hard  construction  of  the  statute  to  compel  a 
dealer  to  account  for  the  way  in  which  materials  came  in- 
to his  possession.  I  do  not  think  so.  The  Advocator 
did  not  think  so ;  he  gave  an  account  which,  if  it  had 
not  been  contradicted,  would  have  been  sufficient  to  excul- 
pate him.  But  his  statement  appears  to  me  to  be  contra- 
dicted by  the  evidence  of  Boyd. 

Lord  Cockburn. — I  concur  with  Lord  M eadowbank 
and  Lord  Moncreiff.  I  think,  in  the  first  place,  that  so 
far  as  the  Advocator  was  bound  to  account  for  tlie  way 
in  which  he  came  by  the  iron,  he  has  done  so.  But,  se- 
condly, even  if  I  thought  otherwise,  I  do  not  think  that 
the  statute  applies.  It  refers  only  to  *  purloined  and  em- 
'  bezzled  materials^*  and  directs,  that  if '  any  such  mate- 
'  rials'  shall  be  found  in  the  house  of  the  party  complain- 
ed against,  *  the  same*  shall  be  brought  before  the  Jus- 
tices. Now,  nothing  to  which  J  can  apply  the  word  *  ma- 
terial^  was  found  in  th^  Advocator's  possession.  A 
finished  chain  cable  was  found.  I  cannot  apply  the 
word  '  material,'  to  the  body  of  a  completely  fin- 
nished  article.  If  the  interpretation  of  the  statute  con- 
tended for  by  the  Respondent  be  correct,  he  might  have 
gone  into  another  shop  in  search  of  moleskins,  and  seized 
a  hat.  It  appears  to  me  that  the  moment  the  material 
becomes  a  completed  article,  the  obligation  to  account  for 
the  material  ceases. 
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The  Lord  Justice-Clerk. — I  concurwith  the  majority  No.  7«. 
of  the  Court,  and  especially  with  Lord  Cockburn.     The      V** 
principle  on  which  the  judgment  of  the  Justices  proceeded   pj^^l' 
woald  place  the  most  honest  dealer  in  dangerous  circum-     ^^^- 
stances.     How  is  it  possible  for  the  manufacturer  of  a  cable  ^^^  ^ 
of  great  length,  to  account  for  every  portion  of  iron  em-    ^»*»p- 
ployed  in  its  construction  ?     I  think  we  cannot  safely  en- 
tertain even  a  suspicion  that  the  iron  in  question  is  that 
which  was  stolen  from  the  Vernon.    After  this  being  as- 
certained, the  Informer  takes  hold  of  this  clause  of  the 
statute,  and  insists  on  the  Advocator  accounting  for  the 
materials  of  seventy  yards  of  cable.     I  am  of  opinion  that 
he  has  given  as  satisfactory  an  account  of  the  matter  as 
could  have  been  expected  from  the  most  respectable  deal- 
er.   I  am  glad,  therefore,  that  the  judgment  against  him 
will  be  set  aside. 

The  Court  accordingly  sustained  the  reasons  of  Suspen- 
sion, and  found  the  Advocator  entitled  to  his  expenses  in 
both  Courts. 

WoTHERSPOOV  &  Mack, W.S.— John  Cullen,  W.S. — Agentt. 


Her  Majesty's  Advocate,  Complainer — Lord  Advocate  Ruther^ 

furd — Handyside. 

AGAINST 

Alexander  Galloway,  Respondent — Robertsm — M'Neill. 

Petition  and  Complaint. — The  cashier  of  a  country  bank,  who,  after 
being  cited  to  appear  as  a  •  witness  before  the  Sheriff-substitute  of  the 
county,  and  produce  a  bill  suspected  to  be  forged,  gave  up  the  bill  to 
a  third  party,  on  payment  of  its  contents,  found  guilty,  on  a  petition 
and  complaint  at  the  instance  of  the  Lord  Advocate,  of  illegally  ob- 
structing the  administration  of  justice,  and  fined  in  the  sum  of  L.100. 

A  Petition  and  Complaint  was  presented  to  the  Court, 
at  the  instance  of  Her  Majesty's  Advocate,  against  the  Re- 

2  H 
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No.  76.   spondent,  who  was  agent  or  cashier  for  the  Western  Bank 

The  Lord      ^    *  •    j    • 

Advocate  ^^  Airorie. 

Alexander 

GMJoway,      The  petition  set  forth  the  following  facts  : — 

1839.        On  the  10th  of  April  1839>  a  petition  was  presented  to 
;;^ ■  the  honourable  the  SheriflF  of  Lanarkshire,  or  his  Substi- 

Petition&  ,       .  _  ___  -rx    i  .  •      tt       m 

Comp.    tutes,  at  the  instance  of  Thomas  Dykes,  writer  m  Hamil- 
ton, Procurator-fiscal  of  court  for  the  public  interest,  which 
set  forth,  that  the  petitioner  had  received  information  that 
James  Anderson,  farmer  in  Bellshill,  having,  upon  or  about 
the  27th  day  of  November  1838,  written  out,  or  caused  to 
be  written  out,  a  bill  of  the  foresaid  date,  for  L.22.  lis.  or 
thereby,  payable  four  months  after  date,  signed  by  the 
said  James  Anderson,  as  drawer,  and  addressed  to  Robert 
Brownlee,  farmer  in  West  Bellshill,  the  said  James  An- 
derson did,  within  his  house  at  Bellshill,  or  at  some  other 
place  in  the  county  of  Lanark  to  the  petitioner  unknown, 
upon  or  about  the  date  of  the  foresaid  bill,  wickedly  and 
feloniously  forge  the  name  ^  Robert  Brownlee,'  to  the  said 
bill  as  acceptor  thereof,  with  intent  that  the  same  should 
pass  as  the  genuine  signature  of  Robert  Brownlee,  before 
designed  ;  and  the  said  acceptor's  name  having  been  so 
forged  to  the  said  bill,  the  said  James  Anderson  did,  time 
above  mentioned,  within  the  Western  Bank  OflSce  at  Air- 
drie,  parish  of  New  Monkland,  and  county  of  Lanark, 
wickedly  and  feloniously  utter  the  said  bill  as  the  genuine 
accepted  bill  of  Robert  Brownlee,  before  designed,  and  that 
by  tendering  the  same  to  Alexander  Galloway,  Esq.  agent 
for  the  said  bank  at  Airdrie,  or  to  some  other  person  in 
the  said  bank  acting  for  him,  and  obtain  the  amount  fore- 
said in  bank  or  banker's  notes  for  the  said  bill,  under  de- 
duction of  the  discount  payable  for  the  same.     The  peti- 
tioner therefore  prayed  for  warrant  to  search  for,  and  ap- 
prehend the  said  James  Anderson,  wherever  he  can  be 
found,  within  the  shire  of  Lanark,  and  to  bring  him  for 
examination  ;  and  thereafter  for  warrant  to  imprison  him 
within  the  tolbooth  of  Hamilton,  or  other  legal  jail,  to  be 
detained  for  farther  examination,  or  till  liberated  in  due 
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course  of  law ;  farther,  for  warrant  to  search  the  person,   No.  7«. 
repositories,  and  domicile  of  the  said  delinquent,  and  the  A^drJ^^ 
house  in  which  he  may  be  found  ;  and  to  secure,  for  the  ^i^^^j^, 
purposes  of  precognition,  all  articles  found  therein,  import-  oaiioway, 
iug  guilt  or  participation  in  the  crime  foresaid ;  and  also     1039. 
to  apprehend  and  briner  for  examination  the  person  in 

,  .  ®  ^  Petition  ft 

wnose  possession  or  premises  such  articles  may  be  found ;    Comp. 
and  to  cite  all  persons  likely  to  have  knowledge  of  the 
premises,  in  order  to  be  precognosced  thereanent. 

Of  the  same  date,  the  Sheriff-substitute  granted  warrant 
as  craved.  James  Anderson,  the  accused  party,  having 
thereupon  been  apprehended  and  brought  before  the  She- 
riff-substitute for  examination,  of  this  date,  (April  11th 
1839),  emitted  a  judicial  declaration,  and  thereafter  war- 
rant was  granted  to  imprison  him  in  the  tolbooth  of  Ha- 
milton for  farther  examination. 

From  the  declaration  emitted  by  the  prisoner,  and  pre- 
cognition of  witnesses,  it  appeared  that  the  bill  alleged  to 
be  forged  was  in  the  custody  or  possession  of  the  said 
Alexander  Gralloway  mentioned  in  the  petition.  The  Pro- 
curator-fiscal, under  the  authority  of  the  Sheriff,  and  the 
warrant  granted  in  terms  of  the  prayer  of  the  petition,  ac- 
cordingly directed  William  Brownlee,  Sheriff-officer,  to  pro- 
ceed to  Airdrie  to  cite  the  said  Alexander  Galloway,  to  be 
examined  as  a  witness  in  precognition,  and  to  bring  with 
him,  exhibit,  and  produce  the  bill  referred  to  in  the  peti- 
tion, and  therein  described.  The  Sheriff-officer  accord- 
ingly proceeded  to  Airdrie  to  the  bank  office  of  the  said 
Alexander  Galloway.  He  was  told  that  Mr.  Galloway 
was  from  home,  but  was  expected  to  return  that  night. 
The  officer  left  a  written  citation  to  be  delivered  to  Mr. 
Galloway  as  soon  as  he  returned  home. 

The  citation  so  left  was  in  the  following  terms :— . 

'  Alexander  Galloway,  Esq.  banker  in  Airdrie,  yoa  are  hereby  sum- 
'  moned  to  appear  before  the  Sheriff-Substitute  of  Lanarkshire,  within 
*  the  New  Court-Hall  of  Hamilton,  upon  the  I2th  day  of  April  current. 


No.  76. 
The  Lord 
Advocate 

V. 

Alexander 
Oalioway, 
Dec  4 
1830. 

Petition  & 
Conip* 
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at  nine  o'clock  forenoon,  to  be  examined  as  a  witness  upon  oath  for 
Thomas  Dykes,  writer  in  Hamilton,  procurator- fiscal  of  court  for  the 
public  interest,  against  James  Anderson,  West  Beilshill,  and  to  bring 
with  you,  exhibit,  and  produce,  a  bill  dated  27th  November  18«)8, 
drawn  by  the  said  James  Anderson  upon,  and  accepted  by,  Robert 

Brownlee,  farmer,  Beilshill, for  L.22.  lis.,  and  payable  four  months  after 
date,  and  that  under  the  penalty  of  one  hundred  merks  Scots,  with 
certification. 

<  11th  April  1839. 

(Signed)  Will.  Brownlbe,  Sheriffiofficer* 

The  citation  was  duly  received  by  Mr.  Galloway  the 
same  evening,  on  his  return  to  Airdrie.  He  was  then 
in  possession  of  the  bill  described  in  the  citation.  And 
he  was  also  aware  that  the  bill  had  in  his  own  pre- 
sence, on  two  previous  occasions,  been  challenged  as 
forged  by  the  alleged  acceptor  thereof,  and  also  by 
a  nephew  of  the  alleged  acceptor,  to  whom  Mr.  Gallo- 
way had  himself  exhibited  it,  to  obtain  his  opinion 
whether  the  signature  was  genuine  or  not.  Farther,  he 
was  aware  that  James  Anderson  was  in  custody  on  the 
charge  of  forging  the  said  bill. 

Mr.  Galloway  did  not  attend  in  terms  of  his  citation  to 
be  examined  as  a  witness.  In  an  after  part  of  the  same 
day,  he  made  his  appearance,  and  admitted  in  his  exami- 
nation, that  he  had  that  morning  delivered  up  the  bill  to 
two  persons  of  the  name  of  Anderson,  relations  of  the  ac- 
cused, upon  receiving  payment  of  its  contents. 

The  following  is  the  declaration  emitted  by  Mr.  Gallo- 
way before  the  Sheriff-substitute : — 

*  Hamilton,  12^  April  1839.— Alexander  Galloway,  declares,  Tbit 

<  he  is  cashier  at  Ardrie  for  the  Western  Bank  of  Scotland.    Declares, 

<  That  on  his  return  from  Edinburgh  last  night,  he  found  a  Station  to  ap 
'  pear  here  as  a  witness  at  nine  o'clock  this  morning ;  and  which  citation 

*  is  now  produced  and  docqueted,  and  subscribed  by  declarant  and  the 

<  sherifi'-substitute  as  relative  hereto.    Declares,  that  the  bill  mentioned 

*  in  the  citation  was  in  his  hands  as  cashier  at  the  time  he  received  the 

*  said  citation  ;  and  being  desired  to  produce  the  bill,  declares,  That  it 
I  is  not  in  his  possession  now :    That  John  Anderson,  farmer,  Barby- 
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*  beitbi  near  Glasgow,  and  William  Anderson,  brother  of  James  Ander-    No.  76. 

*  son,  complained  upon,  called  upon  declarant  between  7  and  8  o'clock  ^®  ^'^ 

*  last  night,  and  offered  to  pay  the  bill,  which  the  declarant  refused  to        «. 

^  accept  of;  and  his  reason  for  not  accepting  payment  was,  that  there  Alexander 

*  were  other  bills  in  the  bank  drawn  and  endorsed  by  the  said  James     i>^  4^' 
'Anderson;  and  declarant  refused  to  accept  payment  of  the  bill  in      1^39. 

*  question,  unless  the  other  bills  were  paid  at  the  same  time,  on  which  -— — • 

*  they  sai4,  they  would  go  and  consult  with  their  friends.     They  re-     Jw," 
'  turned  this  morning  at  half  past  9  o'clock,  and  then  paid  the  whole  of 

*  the  bills  for  which  Anderson  was  responsible,  with  one  exception,  and 

Mhat  bill  was  a  good  one,  and  they  were  given  up,  including  the  bill  in 

'  qaestion,  to  Mr.  Anderson  of  Barby  Beith.     Interrogated,  and  desired 

<  to  say  why  he  parted  with  the  bill  in  question,  after  having  been  call* 

'  ed  upon  by  a  warrant  of  the  Sheriff  to  produce  it,  on  an  application 

'of  the  Procurator  .fiscal?  declares.  That  he  thought  the  money  would 

'be lost  to  the  bank,  if  he  refused  to  give  up  the  bill  when  payment  was 

'offered.    Interrogated,  Why  he  did  not  consider  himself  bound  to  de-> 

'liTerap  the  bill  in  question  when  payment  was  offered  the  night  be- 

'fore?  declares,  The  declarant  had  not  an  opportunity  of  consulting 

'his legal  adviser  at  the  time,  which  he  did,  previous  to  delivering  up 

'  the  bills  next  morning ;  and  be  was  told  by  him,  that  he  had  no  right 

'  to  withhold  the  bill  when  payment  was  offered.    At  this  time  the  de- 

'  darant  had  heard  that  James  Anderson,  complained  upon,  was  accused 

'of having  forged  the  acceptor's  name  on  the  bill  in  question.     The 

'declarant  was  not  told  what  were  the  motives  which  induced  the 

'  Andersons  to  retire  the  bills,  but  he  might  perhaps  suspect  them.  The 

'declarant  thinks  he  could  give  a  correct  description  of  the  bill  in 

'  question  from  the  bank  books.     Interrogated,  Whether  the  said  bill 

'  was,  about  the  date  of  it,  paid  over  to  him  in  his  banking-office  in 

'Airdrie,  for  value,  and  whether  James  Anderson  delivered  it  there 

'  personally  ?   declares.  That  part  of  the  roup  bills  then  brought  l>y 

'  Anderson  to  his  office  were  discounted,  and  part  of  them  assigned 

'oyer  as  a  guarantee  for  payment  of  those  that  were  discounted ;  and 

'  he  cannot  at  present  say,  in  which  of  these  situations  the  bill  in  ques- 

'  tion  was,  without  reference  to  the  books.     The  said  bill  was  given 

*  hy  Anderson,  and  received  by  the  declarant  as  bearing  the  genuine 
'  subscription  of  Robert  Brownlee,  farmer,  West  Bellshill,  as  acceptor ; 
'and  bis,  the  declarant's,  impression  is,  that  it  was  Brownlee's  genuine 

*  subscription,  as,  when  Brownlee  called  at  his  bank  office,  on  the  subject, 
'  he  refused  to  write  his  name  on  a  piece  of  paper,  so  as  to  allow  de- 
'clarant  to  compare  the  signatures.  And  being  desired  to  explain  why 
'he  did  not,  in  terms  of  the  citation  given  to  him,  appear  before  the 
'  Sheriff  tbb  morning  at  nine  o'clock,  instead  of  appearing  betwixt  two 
'  uid  three  in  the  afternoon,  as  he  has  done,  declares,  that  he  con- 
'sidered  that  it  was  a  mistake  in  the  officer  fixing  such  an  early  .hour ; 
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No«  7^    '  and  that  he  could  not,  without  makiug  a  8acri6ce  of  bis  other  busi- 

Advocate  *  °***'  appear  at  such  an  early  hour.    He  cannot  say  where  the  bill  in 

V.        *  question  now  is ;  for,  as  already  mention ed«  he  gave  it  up  to  Mr. 

Alexander  «  Anderson,  Barby  Beith,  this  morning ;  and  it  was  betwixt  11  and  12 

Dec.  4  '  *  when  he  did  so ;   and  it  was  Anderson  and  the  brother  of  James 

18S9.     (  Anderson  complained  upon,  by  whom  he  was  prevented  coming  to 

""""""""^  *  Hamilton  so  early  as  he  intended.     All  which  he  declares  to  be 
Petition  &  ,  ^     ^i_  , 
Comp.       ^J^tith.' 

(Signed)  '  Alkx.  Galloway.' 

The  persons  named  John  and  William  Andersons  deny 
all  knowledge  of  the  bill  which  Mr.  Galloway  states  he  de- 
livered up  to  them.  It  must  be  suspected  that  it  has  been 
put  out  of  the  way  by  them  for  obvious  reasons. 

The  petition  stated  further  that  it  was  unnecessary  to 
make  any  comments  on  the  conduct  of  Mr.  Galloway. 
The  facts  speak  sufficiently  as  to  his  motives.  But  the 
effect  of  his  conduct  will  probably  be,  that  a  prosecution 
of  the  accused,  who  stands  committed  till  liberated  in  due 
course  of  law,  for  the  crime  of  forgery,  as  charged  against 
him,  must  fail,  from  the  difficulty  of  proving  the  corpus 
delicti. 

The  court  were  therefore  prayed  to  grant  warrant  for 
serving  the  petition,  and  the  deliverance  thereon,  upon  the 
said  Alexander  Galloway,  and  to  ordain  him  to  put  in 
answers  thereto,  if  he  any  has,  within  a  limited  time: 
And  further,  to  ordain  him  to  appear  personally  at  the 
bar,  at  a  diet  to  be  fixed  for  that  purpose ;  and  there- 
after, on  considering  the  petition,  with  or  without  an- 
swers, and  having  heard  the  said  Alexander  Galloway, 
to  find  that  the  said  Alexander  Galloway  has  been  guilty 
of  an  illegal  act  in  obstructing  the  administration  of 
justice,  and  to  fine  and  imprison,  or  otherwise  censure 
the  said  Alexander  Galloway  therefor ;  and  further,  to 
find  him  liable  in  the  expenses  of  the  complaint,  and 
procedure  thereon;  or  otherwise  to  pronounce  such 
other  order,  and  dispose  of  this  petition  in  such  way  as 
to  their  Lordships  should  seem  meet. 

Answers  to  the  following  effect  were  lodged  for  Gal- 
loway :— 
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The  Respondent  felt  extremely  distressed  when  a  peti-  No.  ?«. 
lion  and  complaint  before  the  Supreme  Criminal  Court,  Adrocate 
accusing  him  generally  of  a  flagrant  attempt  to  obstruct ^,^'„j^ 
the  course  of  justice,  was  served  upon  him  at  the  instance  o^^o^jr, 
of  the  Public  prosecutor.     That  petition  prays  to  have     i«39. 
him  brought  to  the  bar,  to  be  fined,  imprisoned,  and  other-    ^.^.^^  ^ 
wise  censured  for  conduct  most  unbecoming  a  party  in  his    comp. 
position.     This  certainly  is  no  light  matter ;  but  he  is 
htunbly  advised  that  there  are  no  grounds  for  the  com- 
plaint, and  he  feels  conscious  that  he  did  nothing  except- 
ing what  a  due  regard  to  the  interest  of  the  establishment 
under  his  management  absolutely  required.     If  unfortu- 
nately he  has  erred,  while  acting  under  advice  which  may 
not  be  considered  sound,  or  done  any  thing  contrary  to 
law,  he  has  to  express  his  sincere  regret  that  he  should  be 
placed  in  such  a  predicament.     A  very  short  explanation 
of  the  circumstances  will,  however,  it  is  hoped,  satisfy  the 
Court  that  he  is  not  to  blame. 

On  the  27th  of  November  18S8,  a  bill  for  the  sum  of 
L.22.  lis.  drawn  by  James  Anderson,  farmer  in  Bellshill, 
upon  and  accepted  by  Robert  Brownlee,  farmer  in  West 
Bellshill,  and  payable  four  months  after  date,  was  dis- 
counted at  the  oflSce  of  the  Western  Bank  at  Airdrie.  This 
bill,  together  with  many  others  drawn  and  indorsed  by 
the  said  James  Anderson,  amounting  to  about  L.200,  lay 
at  the  bank  dishonoured.  John  Anderson  uncle,  and 
William  Anderson,  brother  of  James,  made  applica- 
tion with  respect  to  these  bills  late  in  the  evening 
of  the  11th  of  April,  and  offered  to  pay  the  one  for 
L.23.  lis-  already  mentioned.  There  had  been  left  on 
that  day  at  the  bank  a  citation  for  the  Respondent, 
who  had  been  from  home,  to  appear  at  Hamilton  on  the 
12th,  at  nine  o*clock  ih  the  morning,  to  be  examined  as  a 
witness,  at  the  instance  of  the  Procurator  Fiscal,  against 
James  Anderson,  and  to  bring  with  him  the  bill.  This 
citation  to  go  to  Hamilton,  a  distance  of  nine  miles,  at  so 
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No  76.   early  an  hour,  was  certainly  somewhat  unusual,  and  the 

AdvJ^te  Respondent  being  aware  that  William  Brownlee,  the  Sheriff 

Aiexand    ^^^^^  ^^^  signed  the  execution,  was  a  nephew  of  Robert 

GaUoway,  Brownlce,  the  acceptor  of  the  bill,  did  not  think  the  cir- 

1839.    cumstance  the  less  extraordinary  on  that  account 

■ —     On  the  morning  of  the  12th,  John  and  William  Ander- 

Comp.  son  returned  and  took  up  the  whole  of  the  bills  due  by 
James,  with  the  exception  of  one  which  was  quite  good. 
The  Respondent  had,  in  the  mean  time,  consulted  his  pro- 
fessional advisers,  as  to  whether  he  was  entitled  to  keep 
back  the  bills,  or  any  of  them,  on  the  money  being  tender- 
ed. He  was  told  that,  as  there  was  no  warrant  even  ap- 
plied for  by  the  Procurator-fiscal  for  obtaining  immediate 
possession  of  the  bill,  and  no  demand  made  upon  him  per- 
sonally for  delivery  of  it,  he  was  not  in  safety  to  refuse 
payment.  The  mere  citation  by  Brownlee,  even  if  it  had 
been  plainly  authorized,  and  by  an  officer  wholly  uncon- 
nected with  the  parties,  could  not,  it  is  submitted,  have 
justified  the  Respondent  in  making  any  allegation  of  for- 
gery, on  the  one  hand,  or  in  refusing  to  take  payment  of 
the  bills  due  to  the  bank,  on  the  other ; — thereby  expos- 
ing his  constituents  to  the  risk  of  losing  the  money,  and 
himself  to  the  chance  of  an  action  of  damages.  He  had 
no  reason  to  believe  that  Brownlee's  name  had  been  forged, 
more  especially  as  that  individual,  when  he  called  at  the 
bank,  had  refused  to  write  his  name  to  be  compared  with 
the  subscription  at  the  bill.  It  was  under  these  circum- 
tances  that  the  money  was  received  on  behalf  of  the  bank, 
and  the  bill  given  up. 

There  had  been  a  roup  of  James  Anderson's  effects,  at 
which  Brownlee  had  been  a  purchaser,  and  his  name  is 
entered  in  the  roup-roU  for  two  several  purchases, 
amounting  together  precisely  to  the  sum  stated  in  the  bill. 
The  Respondent  has  every  reason  to  believe  that  this  bill 
was  a  genuine  acceptance,  and  that  the  whole  statement 
as  to  the  forgery  was  got  up  by  Brownlee,  for  the  purpose  of 
evading  payment  of  a  just  debt.     But  however  this  may 
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be,  he  parted  with  it  upon  pa3nneiit  of  the  amount,  and  he   No,  76. 
never  imagined  that  in  so  doing  he  was  in  the  least  de-  Advocate 
gree  impeding  the  course  of  public  justice,  or  committing  Alexander 
any  illegal  act.     It  is  not  pretended  that  he  was  in  any  Qaiioway, 
way  in  collision  either  with  John  and  William  Anderson,      1839. 

or  with  James  Anderson,  against  whom  it  now  appears — 7^ 

that  the  charge  of  forgery  had  been  preferred,  in  the  ap-  comp. 
plication  to  the  Sheriff  on  the  10th  of  April.  He  had  no 
interest  in  the  matter  at  all,  and  the  citation  left  at  the 
bank  on  the  11th,  was,  according  to  the  advice  received 
by  him,  no  legal  bar  to  the  delivery  of  the  bill,  and  gave 
him,  as  he  was  positively  assured,  no  right  to  refuse  pay- 
ment of  the  amount  when  tendered. 

If  the  Public  prosecutor  had  imagined  that  there  was 
any  point  of  dittay  against  the  Respondent,  he  would  no 
doubt  have  proceeded  against  him  by  indictment  in  the 
usual  form.  But  there  being  plainly  none,  this  complaint, 
a  proceeding  out  of  the  ordinary  course,  has  been  served. 
It  is  not  even  alleged  as  distinct  matter  of  charge  in  the 
petition,  that  the  bill  was  a  forgery,  but  only  that  it  had 
been  so  stated  in  the  application  against  Anderson.  The 
terms  of  that  application,  of  the  citation,  and  of  the  Re- 
spondent's declaration  as  in  a  precognition,  form  the  whole 
sum  and  substance  of  the  present  complaint.  It  is  stated 
that  the  effect  of  the  Respondent's  conduct  will  probably 
be,  that  the  prosecution  against  the  accused  must  fail. 
But  it  is  not  stated,  in  point  of  fact,  either  that  the  bill 
was  forged,  or,  far  less,  that  the  Respondent  knew  that  it 
was  a  forgery,  or  had  the  slightest  interest  to  screen  the 
guilty  party  from  justice. 

The  Respondent,  therefore,  in  the ^rst place ^  is  advised 
that  there  is  reason  to  doubt  the  competency  of  this  pro- 
ceeding, in  respect  that-  nothing  is  charged  to  have  been 
done  by  him  to  interrupt  the  course  of  justice  by  the  de- 
struction of  evidence,  so  as  to  screen  an  accused  party  ei- 
ther indicted  or  alleged  in  the  present  complaint  to  have 
been  actually  guilty,  and  by  any  collusion  with  that  party. 
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No  7B.   He  finds  no  authoritv  in  support  of  a  complaint  on  such 

The  I^rd  ,  , 

Advocate  meagre  grounds  as  the  present. 

Ai<>xiinder      B^^»  secoudhj^  and  on  the  merits^  he  submits  that  he  was 

^i)e77'  °^^  interpelled  from  delivering  up  the  bill, — that  he  had 
I83».    no  grounds  for  believing  it  to  be  a  forgery,  or  for  resist- 

petition  &  '°^  delivery  of  it  on  payment, — aiid  that,  considering  the 
comp.  whole  circumstances  attending  the  citation,  and  seeing  the 
connection  of  the  officer  from  whom  it  proceeded  with  the 
party  to  the  bill,  he  could  not  have  acted  otherwise,  with 
a  due  regard  to  the  interest  of  his  employers,  than  he 
actually  did.  He  therefore  submits,  that  he  is  not  liable 
in  any  degree  to  be  censured  by  the  Court,  and  trusts 
that  no  farther  step  will  be  taken  under  the  present  com- 
plaint. 

It  is,  on  the  one  hand,  undoubtedly  important  to  check 
all  undue  interference  with  the  proper  administration  of 
the  course  of  justice ;  but,  on  the  other,  it  is  respectfully 
submitted,  that,  unless  there  be  strong  grounds  for  the  in- 
terposition of  the  authority  of  this  High  Court,  it  is  not 
desirable  to  support  applications  out  of  the  ordinary  course 
of  the  common  law.  It  would  be  cruel  in  the  extreme, 
where  there  has  been  no  positive  crime  or  gross  immora- 
lity committed,  to  expose  a  private  individual  to  censure 
or  punishment  here  ;  and  he  feels  that,  to  be  brought  up 
to  the  bar  of  this  Supreme  Court — ^whose  jurisdiction,  un- 
less there  be  an  immediate  demand  for  interposition,  is 
usually  confined  to  those  graver  affairs  requiring  the  most 
solemn  method  of  adjudication  and  severe  punishment- 
is  in  itself  a  proceeding  not  lightly  to  be  sustained.  The 
Respondent  therefore,  trusts  that  the  Public  prosecutor 
may  see  cause  to  insist  no  further  in  this  complaint,  and 
that,  at  all  events,  the  Court,  even  should  they  think,  as 
it  is  hoped  they  will  not,  that  there  is  here  matter  com- 
petent and  fitting  for  their  cognisance,  will  hold  that  the 
Respondent  has  been  sufficiently  punished  for  any  indis- 
cretion in  the  matter^  by  having  even  his  name  in  this 
form  brought  under  the  notice  of  this  High  Court    He 
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has  only  to  repeat,  that  he  did  not  act  intentionally  in   No.  70. 
such  a  way  as  to  expose  himself  to  censure,  and  far  less  Advocate, 
from  any  sinister  motive,  or  in  concert  with  any  party  Alexander 
suspected  or  accused.     He  respectfully  throws    himself^^^J^Y' 
therefore  on  the  consideration  of  the  Court,  and  will  bow     i839. 
as  becomes  him,  to  any  opinion  which  may  be  expressed,  ^^^J^~^ 
— ^resolved,  should  any  similar  event  again  occur,  to  regu-    ^^^p- 
late  his  conduct  in  entire  conformity  to  what  may  be  pro- 
nounced as  most  fitting  in  itself,  and  consonant  to  the 
strict  rule  of  law  and  the  ends  of  jxistice. 

The  case  came  to  be  advised  this  day. 

Lord  Meadowbank. — If  the  bill  referred  to  was  a 
forgery,  upon  whom  would  the  loss  have  fallen  ? 

M'Neill. — The  Respondent,  as  agent  and  cashier  of  the 
bank,  would  have  been  liable  for  a  part  of  the  loss.  What 
he  did  was  partly  for  his  own  interest,  but  also  partly  in 
the  discharge  of  his  duty  to  the  bank. 

The  Lord  Justice-Clerk. — There  is  not  the  slight- 
est doubt  of  the  relevancy  and  competency  of  this  com- 
plaint. Any  one  who  interferes  *  to  destroy,  suppress,  or 
'  alter  evidence  of  any  kind,*  may,  as  laid  down  by  Baron 
Hume,  (Vol.  I.  p.  384,)  *  be  summarily  punished  with  fine 

*  or  imprisonment.  .  .  .  and  this  either  on  a  com- 
'  plaint  to  the  Court,  or  on  the  knowledge  and  ex  propria 

*  motu  of  the  Court  themselves.'  And  as  to  the  present 
case,  I  am  sorry  to  say  that  I  cannot  think  that  the 
explanation  which  the  Respondent  gives,  is  at  all  satisfac- 
tory. If  he  received  advice  to  act  as  he  did,  it  was  bad 
advice.  Our  duty  is  clear  to  sustain  this  complaint ;  at 
the  same  time,  I  do  not  think  that  the  punishment  which 
we  impose  ought  to  include  actual  imprisonment. 

Lord  Meadowbank. — This  petition  and  complaint  is 
undoubtedly  the  proper  mode  of  bringing  such  a  case  be- 
fore us.  I  shall  concur  in  whatever  sentence  is  proposed 
as  adequate  to  the  offence. 

Lord  Mackenzie. — I  concur  as  to  the  competency  of 


476    REPORTS  OF  CASES  BEFORE  THE  HfOH  COURT 

Na  76,  this  proceeding.     I  firmly  believe,  that  what  the  Respon- 

Advocate  dent  did  was  not  done  with  any  malignant  desire  to  de- 

Aiexander  ^^**  ^^c  cnds  of  justicc.     But  it  was  done  for  the  purpose 

^^o'^^Vi  of  keeping  money  in  his  own  pocket,  even  although  his 

1839.     doing  sd  impeded  justice.     The  case  does  not  differ  very 
r~r     r  widely  from  what  it  would  have  been,  if  the  relatives  of 

comp.    the  accused  had  given  him  a  purse  of  money  to  induce 
him  to  destroy  the  evidence  against  him. 

Lord  Moncreiff. — There  is  no  doubt  of  the  compe- 
tency of  the  complaint.  The  party  was  regularly  cited 
to  appear  as  a  witness  and  exhibit  the  bill  in  question. 
He  admits  that  he  suspected  it  to  be  forged  ;  and  he  had 
real  evidence  of  its  being  so,  in  the  fact  of  its  being  paid 
by  two  men,  whose  names  were  not  on  it,  but  who  were 
relations  of  the  drawer.  I  cannot  acquit  him  of  assenting 
to  the  object  of  these  men.  The  effect  of  his  conduct  in 
defeating  justice  has  been  very  great ;  and  he  has  himself 
obtained  the  benefit  of  it. 

Lord  Medwyn. — I  entirely  concur.  I  should  have 
liked  the  case  much  better  if  the  Respondent  had  given  up 
the  bill  to  the  Andersons  at  once.  But,  in  his  very  can- 
did declaration,  he  admits  that  he  refused  to  do  so,  unless 
all  the  other  bills  in  the  bank,  for  which  James  Andersen 
was  responsible,  were  also  paid.  Then  the  Andersons 
promise  to  return  next  morning ;  and  it  is  this  which  pre- 
vents the  Respondent  from  going  to  Hamilton  at  the  hour 
for  which  he  was  cited. 

Lord  Cockburn* — The  case  of  Dun,  (March  11th 
1793.  Hume,  vol.  I.  p.  384),  settles  the  point  of  com- 
petency. But  I  rest  my  opinion  entirely  on  that  case ;  be- 
cause, but  for  it,  I  should  have  thought  our  proceeding  to 
a  summary  trial  of  this  matter  incompetent.  This  man 
has,  I  think,  been  guilty  of  a  very  serious  crime,  for  which 
I  should,  but  for  the  case  of  Dun,  have  been  of  opinion, 
that  he  ought  to  be  regularly  brought  to  trial  before  a 
jury.  The  only  exception  to  the  general  rule,  in  such 
matters,  is  where  the  crime  resolves  into  contempt  of 
Court.     And  my  surprise  is,  that  the  Sheriff  did  not  pu- 
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nish  the  Respondent  on  the  spot,  both  by  sending  him  to   Na  7^ 
jail,  and  by  imposing  a  heavy  fine.     But  since  this  has  Advoata 
not  been  done,  and  since  Dun's  case  establishes  that  we^i^^^^r 
may  proceed  here  without   a  jury,  I  must  say  that  my  ^jjioway, 
opinion  of  the  case  is  very  decided.     I  do  not  think  the     ^839. 
Respondent's  offence  would  have  been  greater,  if  he  had  ac-  ^^^^  ^ 
cepted  L.200  from  the  friends  of  the  accused  to  destroy    Comp. 
the  bill. 

The  Court  accordingly  sustained  the  complaint,  and  in 
respect  it  was  stated  that  the  Respondent  was  in  town, 
ordered  him  to  appear  at  the  Bar  forthwith. 

Galloway  having  appeared  accordingly, 
McNeill  stated  that  he  had  nothing  further  to  urge, 
except  to  repeat,  that  in  what  he  had  done  he  had  not 
acted  with  any  intention  to  defeat  the  ends  of  justice. 

The  Court,  in  the  Respondent's  presence^  found  that  he 
had  been  guilty  of  illegally  obstructing  the  administration 
of  justice,  and  therefore  fined  and  amerciated  him  in  the 
sum  of  L.lOO  sterling,  payable  to  the  proper  oflScer  in  Ex- 
chequer, for  her  Majesty's  use ;  and  ordained  him  to  be 
carried  to,  and  detained  in  the  tolbooth  of  Edinburgh,  till 
the  said  fiine  be  paid. 

No  expenses  were  awarded  to  the  Crown. 

D.  Cleohoait,  W.S.— Gbabam  &  Avdib^ok,  W.S — AptrUi, 
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HxR  Majesty's  Advocatb. — Lord  AdvocaU  RuUurJurd-^ 

Handyside. 

AGAINST 

William  Bbown. — Hall  Maxwell. 

Forgery. — A  messenger -at-arms,  who  pleaded  guilty  to  three  acts  of 
forging  the  names  of  individuals,  as  witnesses  to  executions,  sen- 
tenced to  six  months  imprisonment. 

No.  77.  William  Buown,  Messenger-at^rms  and  Sheriff 
Broils™  officer,  was  brought  before  the  Court  at  the  Glasgow 
?8^^    Autumn  Circuit,  charged  with  three  distinct  acts  of  For- 

gery,  more  particularly  the  feloniously  Forging  and  Coun- 

^orgtry.  jg^fgii^jng  of  the  Subscriptiou  of  a  Witness  or  pretended 
Witness  to  an  execution  of  charge  or  other  execution  made 
up  and  returned  in  name  and  under  the  hand  of  a  mes- 
senger-at-arms ;  as  also,  the  feloniously  Using  and  Ut- 
tering as  genuine  any  execution  of  charge  or  other  execu- 
tion in  name  and  under  the  hand  of  a  messenger-at-anns, 
having  adhibited  any  forged  or  counterfeited  subscription 
of  a  witness  or  pretended  witness  thereto,  knowing  the 
same  to  be  forged  or  counterfeited. 

The  pannel  pleaded  guilty. 

Hall  Maxwell,  in  mitigation  of  punishment,  stated 
that  it  was  a  common  practice  for  messengers-at-arms  to 
put  down  as  witnesses  to  executions,  the  names  of  parties 
who  were  present,  but  did  not  sign  the  instrument 

The  Lord  Justice-Clerk  and  Lord  Moncreiff 
certified  the  case  to  the  Hight  Court  of  Justiciary.  It 
came  to  be  advised  this  day. 

In  respect  of  his  judical  confession,  the  pannel  was  sen- 
tenced to  be  imprisoned,  in  the  jail  of  Edinburgh,  for  the 
period  of  six  calendar  months. 
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Jan.  2S 
Present,  1640. 

The  Lord  Jdstice-Gbnxbal. 

The  Lord  Justice- Clerk. 

Lords  Meadowbank,  Mackenzie,  Moncreifp,  MEDwriry 

COCKBURN. 

Her  Majesty's  Advocate — Sol.*  Gen.  Ivory — Craujurd. 

AGAINST 

Georgb  Jeffrbt. — Robertson — Semple. 

Extortion  and  Oppression. — A  Superintendant  of  Police,  who 
pleaded  guilty  to  six  charges  of  extorting  money  from  individuals,  by 
instituting  or  threatening  prosecutions  against  them  under  the  Act 
17th  Geo.  III.  c.  56,  and  afterwards  privately  abandoning  the  pro- 
ceedings, sentenced  to  nine  months  imprisonment. 

George  Jeffrey,  lately  superintendant  of  the  Gor-   No.  78. 
bals  Police  establishment,  Glasgow,  was  brought  before   jeffr^. 

the  Court  at  the  Glasgow  Winter  Circuit,  charged  with — 

the  wickedly  and  feloniously  Obtaining  of  Goods  or  Money  ^^^^^ 
by  Extortion  and  Oppression  of  the  Lieges  ;  more  parti- ^p^'""*^' 
cularly  the  wickedly  and  feloniously  Extorting  of  Goods 
or  Money  from  the  Lieges  without  legal  warrant,  and 
under  colour  of  law,  by  instituting  or  threatening  prose- 
cutions for  alleged  offences,  to  the  oppression  of  the  lieges, 
and  in  defraud  of  public  justice  ; 

In  so  FAR  AS,  the  said  George  Jeffrey  having  formed  the.  design  of 
extorting  money  and  goods,  for  his  own  use«  from  a  great  number  of 
persons  in  or  near  to  the  city  of  Glasgow,  by  means  of  instituting  or 
threatening  prosecutions  against  them  on  charges  of  contravening  cer- 
tain Acts  of  Parliament,  did  commence  and  maintain  a  system  of  extor- 
tion and  oppression  of  the  lieges  by  the  said  means,  and  did,  on  nume- 
rous occasions,  between  the  month  of  January  1834  and  the  month  of 
October  1839,  institute  prosecutions,  by  presenting  complaints  and  in- 
formations to  the  Justices  of  Peace  for  the  county  of  Lanark,  in  terms 
of  an  Act  of  Parliament  passed  in  the  17th  year  of  King  George  III. 
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No.  78.  c.  56,  entitled  '  An  Act  for  amending  and  rendering  more  effectaal 
George  «  j|jg  geveral  laws  now  in  being  for  the  more  effectual  preventing  of 
Jan.  22  '  frauds  and  abuses,  by  persons  employed  in  the  manufacture  of  hats, 
1840.  (  Q|](][  Jq  the  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  hemp,  flax, 
^  <  mohair,  and  silic  manqfactures  r  and  also  for  making  provisions  to  pre- 
snd  '  ^^°^  frauds  by  journeymen  dyers,'  against  certain  individuals  residing 
Oppression  or  carrying  on  business  in  or  near  Glasgow,  whom  he  alleged  to  have 
been  guilty  of  contravening  that  Act,  and  did  threaten  prosecutions  un- 
der  the  said  statute  against  certain  other  individuals  residing  or  carrying 
on  business  in  or  near  Glasgow,  and  did,  by  terror  of  his  proceedings 
so  begun  or  threatened  under  colour  of  law,  wickedly  and  feloniously, 
and  without  legal  warrant,  extort  various  sums  of  money  and  quantities 
of  goods  from  the  parties  against  whom  he  instituted  or  threatened 
prosecutions  as  aforesaid,  which  he  appropriated  to  his  own  use, 
and  in  consideration  whereof,  he  did  privately  abandon  the  pro- 
ceedings so  commenced  or  threatened  by  him,  in  manifest  op- 
pression of  the  lieges,  and  defraud  of  public  justice :  In  par- 
ticular, (1.)  the  said  George  Jeffrey  did,  in  the  course  of  the  spring 
of  1834,  the  particular  time  being  to  the  Prosecutor  unknown, 
enter  and  search  the  premises  in  Kirk-Street  of  Calton,  near  Glasgow, 
occupied  by  John  McMillan,  weaver,  residing  there,  and  did,  under  a 
warrant  which  he  had  obtained,  or  pretended  to  have  obtained  from  the 
Justices  of  the  Peace  for  the  county  of  Lanark,  seize  and  carry  away 
eighteen  spindles  of  cotton  yarn,  and  a  half  spindle  of  silk  yarn  or  thereby 
alleged  by  him  to  have  been  acquired  by,  or  to  be  in  the  possession  of 
the  said  John  McMillan,  in  violation  of  the  said  Act  of  Parliament  of 
the  17th  year  of  the  reign  of  King  George  III.  cap.  56,  and  he  did 
threaten  or  institute  a  prosecution  against  the  said  John  McMillan,  for 
contravention  of  the  said  Act  of  Parliament ;  but  instead  of  following 
out,  regularly  and  in  due  course  of  law,  the  proceedings  in  such  pro- 
secution threatened  or  instituted  by  him  as  aforesaid,  did,  within  the 
premises  situated  in  Kirk- street  aforesaid,  then  occupied  by  the  said 
John  McMillan,  or  within  the  Gorbals  Police  Office,  situated  in  Lauris- 
ton  or  Gorbals,  near  Glasgow,  or  in  some  other  place  to  the  Prosecutor 
unknown,  wickedly,  unwarrantably,  and  feloniously,  and  under  colour 
of  law,  and  by  terror  of  the  proceedings  threatened  or  instituted  by  him 
as  aforesaid,  extort  from  the  said  John  McMillan  the  sum  of  L.IO  ster- 
ling, in  consideration  whereof  he  privately  abandoned,  or  agreed  to 
abandon  the  said  prosecution  ;  and  did  appropriate  the  said  sum  of  L.10 
sterling  to  his  own  uses  and  purposes,  to  the  oppression  of  the  said  John 
McMillan,  and  in  defraud  of  public  justice :  Farther,  (2.)  on  the  30th 
of  January  1836,  the  said  George  Jeffrey  did  institute  a  prosecution 
by  presenting  an  information  and  complaint  to  the  Justices  of  Peace 
for  the  county  of  Lanark,  against  William  Arnot,  cotton  waste  dealer, 
residing  in  Bell-street  of  Glasgow,  for  contravention  of  the  said  Act  of 
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ParllameDt,  and  did,  in  virtue  of  a  warrant  obtained  b^^  him  from  James    No,  7S. 
Browne,  Es^quirey  and  John  Lang,  Esquire,  two  of  the  said  Justices  of  j^^y^ 
Peace,  dated  the  said  dOth  January,  1836,  enter  and  search  the  pre-    Jan.  22 
misesof  the  said  William  Arnot,  in  Bell-street  aforesaid,  and  did  seize     ^^^' 
and  carry  away  a  bag,  containing  seventeen  bobbins  of  silk,  and  a  num-  j.      . 
ber  of  other  articles  of  silk,  Thibet  wool,  linen  yarn,  cotton  thread  and        & 
vara,  he  alleging  the  same  to  have  been  acquired  by,  or  to  be  in  the  pos-  Opprettion. 
session  of  the  said  William  Arnot,  in  violation  of  the  act  of  Parliament 
aforesaid,  but  instead  of  following  out,  regularly  and  in  due  course  of 
law,  the  proceedings  in  the  prosecution  instituted  by  him  as  aforesaid. 
he  did,  in  a  court  adjoining  the  Justice  of  Peace  clerk's  office,  situated  in 
Hatchison-street  of  Glasgow,  or  in  the  said  Justice  of  Peace  clerk's 
office,  or  in  some  other  place  to  the  Prosecutor  unknown,  wickedly, 
unwarrantably,  and  feloniously,  and  under  colour  of  law,  and  by  terror 
of  his  said  proceedings,  extort  from  the  said  William  Arnot  the  sum  of 
L.15  sterling,  in  consideration  whereof  he  privately  abandoned  the  said 
prosecution,  and  he  did  appropriate  the  said  sum  of  L.15  sterling  to 
his  own  use,  to  the  oppression  of  the  said  William  Arnot,  and  in  de- 
fraud of  public  justice:  F'arther,  (3,)  on  the  6th  of  November  1837  the 
said  George  Jeffrey  did  institute  a  prosecution,  by  presenting  an  infor- 
mation and  complaint  to  the  Justices  of  the  Peace  for  the  county  of 
Lanark,  against  John  Robertson  cloth-merchant  in  Candleriggs- street 
of  Glasgow,  for  contravention  of  the  said  Act  of  Parliament,  and  in  vir- 
tue of  a  warrant  obtained  by  him  of  the  date  last  above  libelled,  from 
John  Mitchel  and  James  Browne,  Esquires,  two  of  the  said  Justices  of 
Peace,  he  did  enter  and  search  the  premises,  situated  in  Candleriggs 
aforesaid,  then  occupied  as  a  warehouse  by  the  said  John  Robertson, 
and  did  seize  and  carry  away  a  bag,  containing  about  one  hundred 
weight  or  thereby  of  silk  waste,  be  alleging  the  same  to  have  been  ac- 
quired by,  or  to  be  in  the  possession  of  the  said  John  Robertson,  in 
violation  of  the  said  Act  of  Parliament :  and  the  said  John  Robertson 
having  appeared  to  defend  himself  against  his  complaint  and  informa- 
tion, and  having  been  brought  before  John  Lang,  and  James  Browne, 
Esquires,  two  of  the  said  Justices  of  Peace,  and  having  been  found 
liable  on  the  7th  day  of  December  1837,  in  the  penalty  of  L.20  sterling, 
and  failing  payment  of  which  ordained  to  be  committed  to  the  House 
of  Correction  in  Glasgow,  in  terms  of  the  said  Act,  that  is,  for  one 
mouth,  and  the  said  John  Robertson  having  appealed  to  the  Quarter 
Sessions,  in  terms  of  the  said  Act,  the  said  George  Jeffrey  did,  on  one 
or  other  of  the  days  of  January  1838,  the  particular  date  being  to  the 
prosecutor  unknown,  under  a  warrant  which  he  had,  or  pretended  to 
have  obtained,  from  the  Justices  of  peace  of  Lanarkshire  aforesaid,  enter 
and  again  search  the  house  of  the  said  John  Robertson,  and  did  seize 
and  carry  away  two  lots  of  drysaltery  goods,  consisting  of  smalts  and 
cochineal  and  cotton  yams,  which  he  alleged  to  have  been  acquired  by  or 
to  be  in  the  possession  of  the  said  John  Robertson,  in   violation  of 
VOL.   II.  2    I 
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No.  78.    the  said  Act,  and  the  said  George  Jeffrey  did  threaten  or  institute  a 
J  ^''^^    prosecution  against  the  said  John  Robertson  for  contravention  of  the 
Jan.  22    said  Act,  but  instead  of  following  out,  regularly  and  in  due  course  of 
1840.     ]||^^  ^Ijq  proceedings  in  such  prosecution  threatened  or  instituted  by 
■^;       ;     him  as  aforesaid,  the  said  George  Jeffrey  did,  on  or  about  the  date  last 
^       above  libelled,  and  within  the  office  in  Miller-street,  of  Glasgow,  occq- 
OppreMionpied  by  David  Niven,  writer  there,  or  in  some  other  place  to  the  pro- 
secutor unknown,  wickedly,  unwarrantably,  and  feloniously,  and  ooder 
colour  of  law,  and  by  terror  of  his  said  proceedings,  extort  from  the  said 
John  Robertson  the  sum  of  L.20  sterling,  in  consideration  whereof  he 
did  privately  abandon  the  prosecution  last  above  libelled,  threatened  or 
instituted  by  him,  as  aforesaid,  as  well  as  the  prosecution  against  the 
said  John  Robertson  first  above  libelled,  in  which  the  judgment  of  the 
Justices  bad  been  obtained,  and  an  appeal  had  been  taken  as  aforesaii 
and  did  appropriate  the  said  sum  of  L.20  to  his  own  use,  to  the  oppres- 
sion of  the  said  John  Robertson,  and  in  defraud  of  public  justice. 

The  Indictment  contained  thirteen  other  similar  charges. 

The  pannel  pleaded  guilty  to  six  of  the  charges  contain- 
ed in  the  Indictment. 


Lords  M  £  ADO  WBANK  and  Moncreiff  certified  the  case, 
in  regard  to  the  punishment  to  follow  on  the  above  confes- 
sion, to  the  High  Court  of  Justiciary.  It  came  to  be 
advised  this  day. 

RoBEiiTSON,  for  the  pannel, — stated  in  mitigation  of 
punishment,  that  he  had  always  applied  the  money  which 
he  obtained  in  pa}mient  of  the  expenses  of  the  prosecutions, 
and  that,  from  the  number  of  suspensions  which  were 
brought  to  the  Court  of  Justiciary,  he  had  been  no  gainer. 
He  also  produced  various  certificates  of  the  good  conduct 
of  the  pannel  in  the  discharge  of  his  official  duties. 

The  Lord  Justice  Clerk,  in  proposing  that  the 
pannel  should  be  sentenced  to  nine  months  imprisonment, 
observed, — it  is  a  painful  duty  to  inflict  punishment  on  an 
individual  who,  in  regard  to  his  other  public  services,  has 
been  able  to  produce  such  testimony.  But  we  must  keep 
in  view  our  duty  to  the  public,  to  repress  an  ofience  of  so 
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serious  a  nature.    The  charges  are  of  this  description —  ^o.  78. 

that  the  pannel»  taking  upon  himself  the  office  of  a  common  Jeff/I^, 

informer,  (an  office  which,  I  beg  to  say,  was  inconsistent  imo. 


with  the  duties  of  the  situation  which  he  held  in  the 
police,)  instituted  prosecutions,  and  even  procured  convic-  ^  &  ^^ 
tions  against  various  persons,  whom  he  thus  induced  to^^^*'*^^' 
gitre  him  considerable  sums  of  money,  in  order  to  compro- 
mise the  charge,  and  this  money  he  appropriated  wholly 
to  himself,  though,  if  it  had  been  imposed  by  a  convicting 
magistrate,  one  half  of  it  would  have  gone  to  the  poor. 

Lord  Meadowbank. — One  of  the  worst  features  of 
the  case,  in  my  eyes,  is  that  the  pannel  pretended  to  com- 
pound cases,  while  he  could  not  protect  the  parties  from 
other  complaints,  at  the  instance  of  other  informers. 

Lord  Moncreiff. — Though  the  present  case  is  new 
in  its  circumstances,  a  charge  of  extortion  and  oppression 
is  not  new  in  our  law.  The  pannel  has  turned  the  terror 
produced  by  his  position  into  an  instrument  of  extortion. 
In  the  circumstances,  I  assent  to  the  very  lenient  sentence 
which  has  been  proposed,  only  in  respect  that  this  is  the 
first  case  of  precisely  the  same  kind  that  has  occurred. 

In  respect  of  his  judicial  confession,  the  pannel  was 
sentenced  to  be  imprisoned  in  the  Jail  of  Glasgow,  for  the 
period  of  nine  calendar  months. 


Her  Majesty's  Advocate.— 5'o/.-G'<?n.  Ivory — Innes. 

AGAINST 

James  Monteith. — B,  R*  Bell, 

Attempt  at  Housb-breakino. — A  charge  of  attempt  at  house-break- 
ing, with  attempt  to  steal,  abandoned ;  bat  an  indictment  for  *  the 
wickedly  and  feloniously  breaking  the  door  of  a  house  for  the  pur- 
pose of  entering  and  stealing  therefrom,*  found  relevant.  jSJS' 

Montdth. 

James  Monteith  was  brought  before  the  Court  on  the 


484        REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 

No.  79.  6th  November  1839f  charged  with  ^  Attempt  at  House- 
Monuilth,  *  breaking,  with  intent  to  Steal,  as  also  the  Wickedly  and 
^Tbao!    *  Feloniously  breaking  the  door  of  a  House  for  the  purpose 


*  of  entering  and  Stealing  therefrom/     Informations  were 

^^H^se-*' ordered  on  the  relevancy  of  the  Indictment,  which  were 
breaking,  accordingly  lodged ;  and  the  case  came  to  be  advised  this 
day. 

The  Solicitor-General,  for  the  prosecution, — stated, 

that  feelipg  the  inexpediency  of  pressing  any  new  nomen 

Juris,  he  had,  from  the  first,  been  willing  to  withdraw  the 

charge  of  attempt  at  house-breaking  with  intent  to  steal, 

which  accordingly  he  now  proposed  to  do. 

The  Lord  Justice-Clerk. — As  to  the  second  charge, 
I  can  have  no  difficulty  in  thinking  it  a  point  of  dittay. 
The  security  of  a  house  depends  on  its  doors.  If  that 
security  is  violated  for  a  felonious  purpose,  there  can  be 
no  doubt  that  that  is  a  criminal  matter.  The  only  ques- 
tion for  the  consideration  of  the  Lord  Advocate  would  be, 
whether  a  case  of  such  a. nature  should  not  be  tried  by 
the  Sheriff.  But  if  it  is  brought  here,  the  charge  is 
clearly  relevant,  although  the  intent  to  steal  may  some- 
times be  difficult  of  proof. 

The  other  Judges  having  expressed  their  concurrence, 
The  Court  found  the  libel,  as  restricted,  relevant ;  but, 
on  the  motion  of  the  Solicitor-Greneral,  the  diet  against 
the  pannel  was  deserted  pro  loco  et  tempore? 


^  The  pannel  was  brought  before  the  Court  on  the  12th  of  Marcb, 
charged  with  '*  wickedly  and  feloniously  breaking  the  door  of  a  house 
for  the  purpose  of  entering  and  stealing  therefrom."  He  pleaded  gnil- 
ty,  and  it  was  stated  in  mitigation  of  punishment,  that  he  had  already 
been  confined  in  Jail  for  seven  months.  He  was  sentenced,  to  thre^ 
months  imprisonment  in  Bridewell. 
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MiCHAKL  Malonir,  Suspender — Neaves^^Maefarlaite 


AGAINST 


Gborge  Jepfrbt,  Respondent — Robertson. 

SUSPEKSIOK*    AND    LIBERATION. — STATUTE  17th  GXO.     III.    C.    56. — 

1.  A  SospeDsioD  of  a  judgment  under  the  above  statute  b  competent, 
although  no  appeal  has  been  taken  to  the  Quarter  Sessions. 
2.  A  complaint,  under  the  above  statute,  having  been  presented  to  the 
Justices  of  Peace,  and  persisted  in  at  several  diets  of  Court,  regu- 
larly adjourned,  and  an  adjournment  having  been  made  to  a  particular 
day,  on  which  day  the  Court  did  not  meet,  the  judgment  pronounced 
OQ  a  subsequent  day  suspended,  in  respect  the  charge  had  been 
allowed  to  fall. 

On  the  13th  of  February  1839»  the  Respondent  pre-  No.  so. 
sented  to  the  Justices  of  the  Peace  for  Lanarkshire,  a  v^^ 
Petition  and  Complaint,  under  the  statute  17th  Geo.  III.  j®^^*^ 
c.  56,  §§  10,  14,  and  16,  setting  forth,  *  that  the  Com-     iw®. 

*  plainer  has  been  informed,  and  has  good  cause  to  suspect  g      ^ 
'  that  purloined  or  embezzled  materials,  of  iron,  mixed  or     Lit>. 

*  unmixed,  wrought  or  unwrought,  together  with  drugs 

*  and  ingredients  used  in  dying  or  preparing  the  manu- 
'  factures  of  woollen,  linen,  silk,  and  cotton  materials,  are 
'concealed  and  to  be  found  in  the  dwelling-house,  out- 

*  house,  yard,  garden,  or  other  place  or  places  occupied  by 
'  Michael  Malonie,  dealer  in  old  iron  and  rags,  and  situa- 
'  ted  in  Moncrieff  Street,  Gorbals,  and  shire  of  Lanark,' 
and  praying  foV  warrant  of  search  and  the  apprehension 
of  the  Suspender,  and  thereafter,  in  the  event  of  conviction, 
for  the  penalty  and  punishment  prescribed  by  the  14th 
section  of  the  statute.^ 


^  This  section  provides,  '  That  every  person  deemed  and  adjudg- 
*  ed  guilty  of  a  misdemeanour,  in  having  in  his  or  her  possession  mate* 
^  rials  suspected  to  be  purloined  or  embezzled,  and  not  producing 
'  the  party  or  parties  being  duly  entitled  to  dispose  of  the  same, 
'  of  whom  he    or  she  bought    or  received   the    same,  nor    giving 
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Sutp.   & 
Lib. 


No.  80.  The  Respondent  having  made  oath  to  the  truth  of  his 
V.       complaint,  warrant  was  granted  as  craved ;  and  on  the 

jLiu^ii  same  day  certain  pieces  of  iron  and  a  quantity  of  soap 
1840.  ^ere  carried  away  from  the  Suspender's  premises,  and  he 
himself  was  apprehended.  The  case  was  brought  befcnre 
the  Justices  on  the  15th  of  February,  when  the  Suspender 
emitted  a  declaration,  on  advising  which  the  Justices  pro- 
nounced an  interlocutor,  allowing  him  a  proof,  and  ad- 
journing the  case  till  that  day  week.  At  the  diet  to 
which  the  case  was  thus  adjourned,  (22d  February),  one 
Justice  only  attended;  and  the  case  was  consequently 
adjourned  for  another  week.  On  the  1st  of  March,  and 
again  by  adjournment  on  the  Sth  and  29th,  several  wit- 
nesses were  examined  for  the  Suspender.     He  then  de- 


satis&ctory  account  hov  he  or  the  came  by  the  same ;  or  of  a  mis- 
demeanour in  having,  carrying  or  conveying  of  the  said  materlab  bos- 
pected  to  be  purloined  or  embezzled,  and  not  producing  the  party  or 
parties  being  duly  entitled  to  dispose  of  the  same,  of  whom  he  or  she 
bought  or  received  the  same,  nor  any  credible  witness  to  testify  upon 
oath,  or  (being  of  the  people  called  Quakers)  upon  solemn  affirmation  of 
the  sale  or  delivery  thereof,  nor  giving  a  satisfactory  acooant  how  be 
or  she  came  by  the  same,  (as  the  case  shall  be,)  shall,  for  every  sock 
misdemeanour  forfeit,  for  the  first  offence,  the  sum  of  twenty  pounds, 
and  for  the  second  offence,  the  sum  of  thirty  pounds,  and  for  each 
subsequent  offence  the  sum  of  forty  pounds ;  all  which  said  respectire 
forfeitures  shall  and  may  be  levied  by  distress  and  sale  of  the  goods 
and  chatteb  of  every  such  offender,  (rendering  to  him  or  her  the 
overplus  afler  charges  of  the  said  distress  and  sale  deducted,)  by  war* 
rant  under  the  hands  and  scab  of  the  Justices  before  whom  SQch 
offender  may  be  deemed  and  adjudged  guilty ;  pf  which  forfeiture 
one  moity  shall  be  paid  to  the  informer,  and  the  other  moity  thereof 
to  and  amongst  the  poor  of  the  parish,  town,  or  place  where  such  con- 
viction shall  be,  or  to  sueh  public  charity  or  charities  as  the  Justtces 
convicting  shall  appoint ;  and  if  no  sufficient  distress  shall  be  foond 
whereon  to  levy  the  said  respective  forfeitures,  then  the  said  Justices 
shall  and  may  commit  every  such  offender  so  respectively  deemed  and 
adjudged  as  guilty  aforesaid,  to  the  common  gaol,  or  other  prison  or 
house  of  correction,  within  his  or  their  jurisdiction,  without  bail  or 
mainprise,  for  the  space  of  one  month  for  the  first  offence,  and  for  the 
second  offence,  for  the  space  of  two  months,  and  for  every  subsequeot 
offence  for  the  space  of  six  months.' 
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clared  his  proof  closed,  and  an  interlocutor  was  pronounced,   Na  so. 
adjourning  the  case  till  Friday,  the  12th  of  April,  when      ^^ 
parties  were  appointed  to  be  heard,  and  the  case  disposed  j^'^ 
of.    The  Court,  however,  did  not  meet  on  that  day,  and    '^^- 
of  course  no  interlocutor  of  adjournment  was  pronounced.  su»p,k 
But,  on  the  26th  of  April,  the  parties  attended  before  the     ^^^- 
Justices,  in  consequence  of  having  received  notice  to  that 
effect     The  Suspender's  law  agent,  who  attended  him 
thoug^ont  the  proceedings,  was  heard  in  support  of  his 
defence,  after  which  the  Justices  proncninced  a  judgment, 
convicting  him  of  a  misdemeanour  in  terms  of  the  statute 
libelled  on,  and  finding  him  liaUe  in  the  penalty  of  L.SO. 
Some  days  afterwards  there  was  reported  to  the  Justice^ 
an  execution  by  an  officer,  setting  forth  that  he  had  pass- 
ed to  the  premises  of  the  Suspender,  in  order  to  levy  the 
penalty  by  distress  and  sale,  but  that  he  '  found  nothing 
'like  sufficient  goods  and  chattels  whereon  to  levy  for 
'  the  amount  of  said  penalty.'     The  Justices  accordingly 
committed  the  Suspender  to  the  Bridewell  of  Glasgow,  for 
one  month. 

Malonie  having  been  incarcerated  under  this  sentence, 
presented  a  billof  suspension  and  liberation  on  the  following,  " 
among  other  grounds,  .(1.)  The  adjournment  of  the  22nd 
of  February  was  illegal,  as  one  J  ustice  only  was  present. 
(t)  The  case  having  been  specially  adjourned  to  the  12th 
April,  and  there  having  been  no  Court,  and  consequently 
no  adjournment  on  that  day,  the  charge  fell  to  the  ground. 
(3.)  The  sentence  of  imprisonment  was  incompetent,  in 
respect  no  attempt  was  previously  made  to  levy  the 
penalty,  by  attaching  and  selling  the  Suspender's  goods. 

The  case  came  to  be  advised  this  day. 

Robertson,  for  the  Respondent, — argued,  that  the  Sus- 
pension was  incompetent.  The  10th  section  of  the  sta- 
^tite  creates  a  new  offence,  empowering  any  two  Justices 
to  grant  warrant  of  search  for  embezzled  or  purloined 
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Na  80.  materialSy  and  ordaining  that  if  the  party  in  whose  posses- 

^^^  sion  they  are  found  does   not  account  *  to  the   satisfac- 

j^'22  *^°"  ^^  ^^^^  Justices/  how  he  came  by  them,  he  shall  be 

1840.    deemed  guilty  of  a  misdemeanour.   Then  the  14th  section 

g„^   ^  prescribes  the  punishment,  the  20th  gives  a  power  to  ap- 

^^^*     peal  to  the  Quarter  Sessions,  and  the  2Snd  provides,  *  that 

^  no  order  made  touching  or  concerning  any  of  the  matters 

'in  this  act  contained,  or  any  proceedings  to  be  had  touch- 

'  ing  the  conviction  of  any  offender  or  offenders  against 

*  the  said  act  of  the  22nd  of  Geo.  II.  or  this  act,  shall  be 

*  quashed  for  want  of  form,  or  be  removed  or  removable  by 

*  certiorari  into  his  Majesty's  Court  of  King's  Bench.* 
Unless  the  proceedings  before  the  Justices  were  not  with- 
in the  statute,  suspension  is  incompetent.  If  it  had  been 
intended  that  such  cases  were  to  be  reviewed  on  the 
merits,  provision  would  have  been  made  for  taking  the 
proof  in  writing,  which,  though  it  was  done  here,  is  not 
authorised  by  the  statute.  The  proper  remedy  against  a 
judgment  which  was  considered  erroneous  on  the  merits, 
was  an  appeal  to  the  Quarter  Sessions,  and  of  that  the 
Suspender  has  not  availed  himself. 

Neaves,  for  the  Suspender,  answered, — It  is  certain 
that  cases  under  the  statute  are  reviewable  on  the  merits. 
(Case  of  Gillies  t?.  Jeffrey,  December  4  1889,  ante,  p.  454). 
Suspension  has  been  found  competent  without  any  appeal 
to  the  Quarter  Sessions,  and  also  when  notice  of  appeal 
had  been  given,  but  allowed  to  fall.  (Yeaman  v.  Tod, 
11th  July  1836,  1  Swinton,  p.  247.  Kennedy  v.  Young, 
13  March  1837.     lb.  p.  474.) 

The  Court  repelled  the  objection  stated  to  the  compe- 
tency of  the  suspension,  and  Counsel  having  been  heard 
on  the  merits,  the  following  opinions  were  delivered : — 

The  Lord  Justice-Clerk. — I  have  had  very  consi- 
derable hesitation  in  this  case.  But  I  must  own  that  the 
objection  founded  on  the  adjournment  of  the  S9th  March, 
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appears  to  me  somewhat  formidable.     Although  the  strict    no.  so. 
rules  of  criminal  procedure  are  not  perhaps  to  be  required  ^^^^^^^ 
in  these  proceedings  before  the  Justices,  yet  we  must  take  j®^*"*^ 
care  that  there  is  no  such  serious  irregularity,  as  might     i840. 
be  injurious  to  the  party.     There  might  be  circumstances 

9  USD*    Cw 

in  which  a  party  would  not  be  allowed  to  avail  himself  Lib. 
of  a  merely  technical  objection.  But  this  is  not  such  a 
case.  We  have  often  found  that  objections  which  would 
prove  fatal  to  the  subsequent  procedure,  are  not  precluded, 
by  not  having  been  taken  at  the  time.  The  necessity  of 
regular  adjournments  pervades  all  criminal  proceedings. 
And  in  holding  that  the  irregularity  which  took  .place 
here,  is  fatal  to  the  judgment,  we  are  applying,  not  the 
strict  forms  of  Justiciary  practice,  but  only  such  rules  of 
criminal  procedure  as  are  applicable  to  the  circumstances 
of  the  case. 

Lord  Meadowbank. — I  am  inclined  to  the  same 
opinion.  We  are  not  required  to  adapt  to  the  proceed- 
ings before  the  Justices  all  the  rules  of  this  and  other 
more  regular  Criminal  Courts.  But  if  we  were  to  hold, 
that  all  the  rules  of  criminal  procedure  might  be  so  disre- 
garded, as  that  the  Justices  might,  by  their  own  act,  pro- 
ceed on  one  day  or  another,  without  the  party  being  cer- 
tiorated by  a  regular  adjournment,  great  evil  might  ac- 
crue. The  statute  evidently  contemplates  adjourn- 
ments ;  and  during  the  previous  steps  of  the  case,  they  . 
were  regularly  made.  But  the  process  fell  on  the  12th  of 
April,  by  the  absence  of  any  judge,  who  alone  could 
adjourn.  This  appears  to  me  not  a  question  of  form,  but 
of  substance.  There  was  no  means  of  wakening  the  pro- 
cess, and  the  sentence  was  therefore  altogether  a  nullity. 
Lord  Mackenzie. — I  feel  some  difficulty,  but  I 
cannot  concur  in  the  opinions  which  have  been  delivered. 
The  statute  declares,  that  no  proceeding  touching  the 
conviction  of  any  offender  against  this  act,  shall  be 
quashed  for  want  of  form.  This  must  mean  essential 
forms, — forms  that  would,  but  for  this  provision,  have 
quashed  the  conviction.     Now,  is  the  matter  which  was 
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No.  80.  omitted  here,  of  greater  importance  than  other  essential 

V.  forms  ?     In  this  Court  itself,  the  adjournment  is  little  more 

jln^22  than  a  form.     One  judge  can  adjourn  the  Court  without  a 

1840.  quQrmxi^     Baron  Hume  says  the  clerk  can  do  it ;  and  I 


Snsp.  &  suppose  that  was  once  the  rule.  In  the  present  case,  the 
^^^  want  of  a  regular  adjournment  was  the  omission  of  a 
mere  form.  For  the  party  and  his  agent  received  notice, 
and  attended  on  the  26th  April.  In  that  respect  I  hold  his 
presence  to  be  of  importance.  If  objections  founded  on 
form  had  not  been  excluded  by  the  statute,  I  should  have 
had  no  hesitation  in  the  case,  after  the  opinions  which  have 
been  delivered.  But  I  am  not  able  to  get  over  the  provi- 
sions of  the  22nd  section. 

Lord  Moncreiff. — I  do  not  think  that  we  are  to  hold 
the  22nd  section  as  of  no  effect.  But  there  may  be  things 
which,  though  at  first  they  appear  matters  of  form,  are  so 
material,  as  to  go  to  the  substance  of  the  thing.  Accord- 
ing to  the  view  taken  by  Lord  Mackenzie,  I  do  not  see  how 
we  could  have  come  to  the  decision  we  gave  in  the  case  of 
Yeaman  v.  Tod,  to  which  reference  has  been  made.  I 
agree  in  thinking  that  the  objection  here  is  one  of  sub* 
stance,  not  of  form,  and  of  most  essential  substance.  The 
process  against  the  Suspender  came  to  an  end  on  the  12th 
of  April,  and  the  fact  of  his  having  been  present  on  the 
26th,  makes  no  difference. 

Lord  Medwyn. — I  agree  in  thinking  that  if  this  ob- 
jection would  have  been  good,  if  stated  before  the  Justices, 
it  would  be  good  now.  But  I  cannot  overlook  the  twen- 
ty-second section  of  the  statute.  I  think  an  adjourn- 
ment is  a  matter  of  form.  In  Yeaman's  case,  it  was  ne- 
cessary to  show  that  the  Justices  had  jurisdiction.  A 
specification  of  the  locus  was  therefore  not  form  but  sub- 
tance.  If  I  thought  the  objection  here  founded  on  a  mat- 
ter of  substance,  I  would  concur  in  sustaining  it.  But  I 
think  otherwise. 

Lord  Cockburn. — But  for  the  opinions  which  hare 
been  delivered,  I  should  have  been  very  clearly  of  opinion. 
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that  the  point  here  founded  on,  is  a  mere  matter  of  form.    no.  so. 
What  is  the  objection,  if  not  matter  of  form  ?     There  was  ^•Jj^'* 
an  adjournment  de  facto.     The  objection  taken  is,  that   J^^*^^' 
the  parties  did  not  go  through  the  form  (as  I  call  it,)  of    1840. 
writing  down  their  resolution  to  do  this.     Then  the  Sus-    g^^  ^ 
peuder  appeared  on  the  26th  of  April.     If  he  had  then      i^*^ 
represented  that  he  was  not  prepared  for  the  case  being 
taken  up,  time  would  no  doubt  have  been  granted.     But 
he  made  no  such  application ;  he  never  thought  of  this 
objection.     It  was  left  to  the  subsequent  ingenuity  of 
mere  formalists  to  find  it  out.     Suppose,  however,  that 
the  objection  had  been  stated  to  the  Justices,  I  am  clearly 
of  opinion  that  it  would  not  have  been  good.     When  we 
rise  to-day,  the  clerk  will  proclaim  that  various  diets  are 
adjourned  till  a  certain  day.     If  this  were  omitted,  the 
objection  would  prevail.     But  it  would  do  so,  only  be- 
cause  there    is    no  statute    declaring  that  matters   of 
form  are  not  to  vitiate  proceedings  in  this  Court. 

The  Lord  Justice-General. — I  am  inclined  to  think 
that  this  is  a  formidable  objection.  If  there  had  been  an 
adjournment,  but  the  interlocutor  declaring  it  had  been 
signed  by  one  Justice  only,  that  would  have  been  matter 
of  form.  But  there  was  here  no  adjournment — there  was 
no  Court  to  adjourn.  From  that  moment  the  process 
was  at  an  end.  And  I  cannot  think  that  the  prisoner,  by 
appearing  on  the  26th,  lost  the  benefit  of  the  objection. 

The  Court  accordingly  sustained  the  objection  to  the 
want  of  any  adjournment  of  the  diet  of  Court  on  the  12th 
of  April  1838,  and  therefore  suspended  the  letters,  with 
expenses. 

Charles  Fisheb,  S.S.C — W.  Muib,  S.S.C.— i^^ente. 
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******    *®  Present 

1840.  rresenr, 

Lords  Mbadowbank,  MtowvN,  Cockburn. 

HsR  Majsstt's  Advocate — Soi.  Gen.  Ivory — Handyside 

AGAINST 

David  Peter,  and  John  Smith. — Moncreiff, — C  Robertton, 

RoBBERY.^ — Process. — Confession. — Proof. — 1.  Two  pannels  coo- 
victed  of  Robbery  and  discharging  loaded  fire  arnis,  sentenced  to 
transportation  for  life. 

2.  One  of  two  pannels  having,  previous  to  the  Jury  being  impanoelled, 
tendered  a  plea  of  guilty,  which  was  put  upon  record,  held,  that  the 
Public  Prosecutor  had  the  option  of  either  moving  for  sentence  un- 
der that  confession,  or  proving  the  case  against  both  pannels. 

No.  81.       David  Peter  and  Johx  Smith,  were  charged  with 

Peler,  Robbcry  ;  as  also  Assault  with  intent  to  Rob  ;  as  also  the 

John  Wilfully,  Maliciously,  and  Unlawfully  discharging  Loaded 

Smith.  Fire  arms  at  any  of  Her  Majesty's  subjects ;  and  with 

Bobb€r  contravention  of  the  act  10th  Geo.  IV.  c.  88,  §  2. 

The  pannel  Peter  pleaded  not  guilty,  and  the  pannel 
Smith  guilty. 

These  pleas  were  accordingly  entered  upon  the  record, 
and  a  Jury  was  impannelled  to  try  the  case. 

The  Solicitor-General  proposed  to  lead  evidence 
against  both  pannels,  and  insisted  upon  his  right  to  prove 
and  read  to  the  Jury  the  declaration  of  John  Smith,  the 
pannel  who  had  pleaded  guilty. 

MoNCREiFF,  for  the  pannels,  argued,  that  as  Smith 
had  pleaded  guilty,  it  was  incompetent  for  the  Public  pro- 
secutor to  go  into  the  case  against  him  ;  that  though  his 
declaration  was  not  admissible  as  evidence  against  Peter, 
yet  it  might,  if  read,  have  the  effect  of  influencing  the 


Robbery. 
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jury;  and  that  nothing  was  more  likely  to  operate  to  the  no.  8i. 
prejudice  of  a  prisoner,  whose  guilt  was  still  unestablish-    p^^ 
ed,  than  the  mixing  up  with  his  case  that  of  another     j^^ 
who  had  confessed.  Smitb, 

The  Solicitor-6£N£Ral,  for  the  prosecution,  answer-  i840. 
ed— The  confession  of  Smith,  though  recorded,  has  not' 
been  accepted ;  and  therefore  it  is  still  in  the  power  of 
the  Public  prosecutor  to  lead  his  evidence.  Notwithstand- 
ing the  act  of  9th  Geo.  IV.  c.  29,  the  prosecutor  has 
still  the  choice  either  of  moving  for  sentence  upon  the 
confession  which  has  been  made,  or  of  proceeding  with 
the  case  before  the  jury,  as  he  may  think  proper.  A  dif- 
ferent rule  would  defeat  the  course  of  justice,  and  would 
prove  most  injurious  to  the  public,  as  a  criminal  might, 
whenever  he  pleased,  prevent  the  particulars  of  his  guilt 
from  being  made  known,  by  tendering  a  confession  at 
the  outset  of  the  trial. 

Lord  Meadowbamk. — The  pannel  Smith  has  volun- 
teered a  plea  of  guilty;  and  the  question  is  simply, 
whether  the  Public  prosecutor  has  not  the  discretion  of 
either  accepting  that  plea,  or  of  proving  the  case  against 
him  by  leading  evidence. 

Lord  Medwyn. — The  pannel  has  undoubtedly  the 
privilege  of  making  a  judicial  confession ;  but  it  is  equally 
beyond  doubt,  that  the  Public  prosecutor  is  not  bound  to 
accept  it  unless  he  pleases,  and  may  notwithstanding  go 
into  evidence.  Baron  Hume  (vol.  II.  p.  282,)  states  the 
W  both  previous  and  subsequent  to  the  statute  9  th  Geo. 
IV.  c.  29 ;  and  I  do  not  think  that  that  act  militates  in 
the  least  degree  against  the  Public  prosecutor.  The  pro- 
^sion  which  it  contains  is  not,  that  it  shall  not  be  compe-- 
^/,  but  merely  that  it  shall  no  longer  be  necessary  to  go 
before  a  jury,  in  order  to  prove  the  case  against  a  pannel 
who  has  pleaded  guilty.  The  prosecutor  may  still  give 
the  prisoner  the  chance  of  a  trial.  Alison  (vol.  II.  p.  368,) 
says,  "  it  need  hardly  be  observed,  that  it  is  competent  for 
A  pannel  to  plead  guilty  at  any  stage  of  his  trial,"  but  he 
shews  that  the  Court  may  decline  to  accept  the  plea ;  and,  in 
illustration,  quotes  the  case  of  Stewart  and  others,  Glasgow 
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^  81.  Sept.  1826,  where  a  confesBion  by  one  of  the  prisoners 

Peter,  haying  been  tendered  when  the  jury  were  about  to  be  en- 

joho  closed,  **  the  Lord  Justice-Clerk  declined  to  receive  the 

Fdb!*^9  confession  at  so  late  a  stage,  and  the  j  ury  were  charged  with 

1840.  the  case,  and  returned  a  verdict  as  to  him  of  not  proven/ 


Robbery  ^^  ^^^  present  case  I  am  clearly  of  opinion,  that  the  Public 
prosecutor  has  an  alternative  course,  and  may  either  ac- 
cept the  plea,  or  claim  a  verdict  upon  the  other  evidence 
which  he  is  prepared  to  lead. 

Lord  Cockburn. — I  entirely  concur.  The  Court  has 
no  occasion  to  inquire  into  the  motives  of  the  Public  pro- 
secutor. The  counsel  for  the  prisoner  Peter  doubtless  ex* 
pects  some  advantage  from  separating  his  case  from  that 
of  Smith;  and,  on  the  other  hand,  the  prosecutor  may  hope 
to  gain  some  advantage,  by  going  into  the  whole  matter 
against  both.  The  law  provides  against  the  declaration 
of  one  pannel  being  used  as  evidence  against  another,  and 
thus  a  sufficient  protection  is  afforded  to  Peter.  The  late 
statute  of  Geo.  IV.  gives  no  countenance  to  the  present 
objection.  By  the  former  law,  a  plea  of  guilty  did  not 
avoid  a  jury;  there  still  required  to  be  a  verdict,  and  this 
plea  was  used  merely  as  evidence.  So  long  as  things  re- 
mained in  this  situation,  it  was  impossible  to  say  that  the 
plea  stopped  the  accuser  from  leading  more  evidence  if  he 
chose ;  for  what  right  could  one  party  have  to  prescribe 
the  range  of  his  evidence  to  the  other  ? — ^Now,  what  odds 
does  the  recent  statute  make  ?  All  that  it  enacts  is,  that 
where  a  prosecutor  chooses  he  may  demand  judgment  at 
once  on  the  plea  ;  or,  in  other  words,  that  where  he  does 
not  wish  to  adduce  more  proof,  a  verdict  is  unnecessary. 
But  it  nowhere  enacts  that  where  he  does  wish  for  more 
proof,  and  chooses  to  take  the  risk  of  a  verdict,  he  cannot 
do  it.  As  to  the  words  of  style  in  the  Indictment,  viz. 
"  all  which,  or  part  thereof  being  found  proven  by  the 
verdict  of  an  assize,  or  admitted  by  the  respective  judicial 
confessions  of  you  the  said  David  Peter,  and  John  Smith,'' 
the  meaning  is,  that  when  the  prosecutor,  in  the  exercise  of 
the  discretion  which  belongs  to  him,  accepts  the  confession 
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offered  by  a  prisoner  before  the  jury  had  been  impannelled.   No.  si . 
such  confession  shall  be  a  sufficient  warrant  upon  which    p«t«r, 
the  Court  may  at  once  pronounce  sentence.     Here  there     john 
are  two  pannels;  but  suppose  a  case  in  which  there  is  only  l^^^^g 
one ;  if  the  prosecutor  has  no  discretion  in  the  present  in-    i^^- 
stance,  would  he  not  be  as  much  bound  in  every  other,  ^^"^jj^ 
even  that  of  a  single  prisoner,  to  accept  the  plea  ?     The 
ends  of  justice  might  in  this  way  be  defeated,  and,  rather 
than  submit  to  the  disgrace  of  exposure,  accused  persons 
would  at  once  plead  guilty,  merely  for  the  purpose  of 
avoiding  it,  and  of  trying  to  attract  the  sympathy  gene- 
rally given  to  apparent  penitence.     Many  cases  have  oc- 
curred, in  which  the  prisoner  has  actually  been  acquitted 
after  tendering  his  confession.     Were  I  called  upon  as  a 
legislator  to  say,  whether  the  pannels  should  at  once  re- 
ceive sentence,  without  farther  inquiry,  upon  their  con- 
fession being  recorded,  I  might  have  some  difficulty  in 
making  up  my  mind.    But  being  here  required  merely  to 
say  what  the  law  actually  is,  I  am  of  opinion  that  the 
objection  which  has  been  stated  for  the  prisoners  should  be 
repelled.     And  I  have  only  to  add,  that  the  point  main- 
tained for  the  pannels  is  contrary  to  the  undoubted  prac- 
tice of  the  Court,     The  understanding  and  the  usage  has 
always  been,  that  a  prosecutor  might  proceed  and  prove 
his  case  by  other  evidence  if  he  chose,  and  that  the  priso- 
ner had  no  absolute  power  to  exclude  the  light,  by  merely 
pleading  guilty. 

Lord  Meadowbank. — I  concur  with  both  your 
Lordships,  and  I  can  bear  witness  to  the  frequent  practice 
of  proceeding  with  the  trial,  notwithstanding  a  plea  of 
guilty. 

The  Court  accordingly  repelled  the  objection,  and  al- 
lowed the  Public  prosecutor  to  proceed  with  the  case  as 
against  both  pannels.  After  the  examination  of  several 
witnesses,  the  pannel  David  Peter,  at  the  request  of  his 
counsel,  was  again  interrogated  upon  the  libel ;  when  he 
pleaded  guilty  as  libelled ;  and  the  pannel  John  Smith 
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^0.81. 

David 

Peter, 

and 

John 

Smith, 

Feb.  19 
1840. 

Robbery. 


being  interrogated,  adhered  to  the  confession  which  he 
had  previously  made. 

The  Solicitor-General  having  restricted  the  pains  of  law 
to  an  arbitrary  punishment,  the  Jury  unanimously  found 
the  pannels  guilty  upon  the  evidence,  and  in  the  terms  of 
their  own  confessions. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  transported  beyond  seas,  for  the  whole  period 
of  their  natural  lives. 


March  IS 
1840. 


Present, 
Lords  Meadowbank,  Mackenzie,  Moncrbzff. 

Her  Majesty's  Advocate — Sol.- Gen.  Ivory — Napier. 

against 
Aqnes  or  Ann  Blair  or  Munro — Monereiff, 

Witness — Parent  and  Child — 1.  A  father  adduced  to  prove  an  as- 
sault on  him  by  his  child,  has  not  an  option  to  decline  giving  evidence. 

2.  A  mother  examined  as  an  exculpatory  witness  in  the  trial  of  her 
daughter,  after  having  been  informed  of  her  option  to  decline  giviog 
evidence  in  the  case. 


No.  82. 

Agnoi 

Blair 

or 
Munro. 

Assault. 


Agnes  or  Ann  Blair  or  Munro  was  charged  with 
Assault,  especially  when  committed  by  means  of  stabbing 
or  cutting,  and  to  the  effusion  of  the  blood,  the  injury  of 
the  person,  and  the  danger  of  the  life. 

1  On  referring  to  the  recent  statute,  1  Victoria,  c  87,  it  appeared  that 
the  offence  of  highway  robbery,  when  committed  without  cutting,  main)* 
ing,  or  wounding,  is  not  now  punishable  capitally  in  England.  Tbe 
Solicitor-General,  in  restricting  tbe  libel,  as  noticed  in  the  text,  said  that 
he  considered  himself  justified  in  adopting  this  course,  by  the  circum- 
stance, that  this  was  the  first  case  of  highway  robbery  whiqh  had  be^n 
tried  in  Scotland  since  the  passing  of  the  statute. 
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She  pleaded  not  guilty.  ^^ 

Blair  or 
Manroy 

1.  John  Blair,  the  father  of  the  pannel,  and  the  Msrohia 
party  on  whom  the  assault  was  charged  to  have  been 
committed,,  having  been  called  as  a  witness,  Amuit. 

MoKCREiFF,  for  the  pannel,  argued  that  he  had  the 
option  of  declining  to  give  evidence  against  his  child,  and 
moved  the  Court  to  inform  the  witness  of  his  option  ac- 
cordingly. 

The  Solicitor-General  and  Napier,  for  the  pro- 
secution, answered,  that  when,  as  here,  the  assault  was 
charged  to  have  been  committed  against  the  parent  him- 
self, he  had  no  option,  but  might  be  compelled  to  give  evi- 
dence. 

After  consulting  with  the  Lord  Justice-Clerk,  who  was 
sitting  in  an  adjoining  room  trying  civil  causes,  the  Court 
unanimously  refused  the  motion  made  on  the  part  of  the 
pannel ;  and  the  witness,  John  Blair,  was  accordingly 
sworn  and  examined. 

2.  In  the  course  of  the  exculpatory  evidence,  Marga- 
BET  Wood  or  Blair,  wife  of  John  Blair,  and  motlier 
of  the  pannel,  having  been  called. 

It  was  explained  to  the  witness  by  the  Court,  that  she 
had  an  option  to  decline  giving  evidence  on  the  trial  of 
her  daughter,  whereupon  she  said  she  would  decline.  She 
was  afterwards  informed,  that  though  she  had  been  ori- 
ginally summoned  by  the  Crown,  she  was  now  called  to 
give  evidence  for  the  pannel,  upon  which  she  stated  that 
she  would  give  her  evidence,  and  was  sworn  and  examin- 
ed accordingly. 

The  Jury  unanimously  found  the  pannel  guilty,  as  li- 
belled. Judgment  was  delayed  till  the  following  day^ 
(March  13),  when,  in  respect  of  the  foregoing  verdict  of 

VOL.  II.  2  k 
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No^.   Assize,  the  pannel  was  sentenced  to  be  transpc^ted  be- 
Blair  or  yond  seas,  for  the  period  of  seven  years. 

Munro, 
Bfarrk  13 

1840.  ■ 


Aiwmlt.  Her  Majesty's  Advocate— &/.-(7frt.  Ivory— Napier. 


AGAINST 


GsoBGE  GuNN  MuNiio — RoberUofi. 

Post  Office. — Statute  isT  Victoria,  c.  36. — A  Post-office  Clwk. 
who  pleaded  guilty  of  contravention  of  the  above  statute,  by  esi- 
bezzling  and  secreting  a  letter  containing  a  five  pound  noteiseo- 
tenced  to  seven  years  transportation. 

No.  83.       George  Gunn  Munro,  was  charged  with  contravcB- 

G*unr   tion  of  the  act  1st  Victoria,  c.  86,  entitled  *  An  act  for 

M^reh"i2  *  consolidating  the  laws  relative  to  offences  against  the 

1840.    «  Post-office  of  the  United  Kingdom,  and  for  regulating 

£^1,^2.  *  the  judicial  administration  of  the  Post-office  laws,  and 

ziing    «  for  explaiuinfi:  certain  terms  and  expressions  employed  in 

n  money  ^  o  *  ^     x     # 

letter.    '  thosc  laws,'  by  which  it  is  enacted,  ^  26, 

*  That  every  person  employed  under  the  Post-office  who  shall  steak 
or  shall  for  any  purpose  whatever  embezzle,  secrete,   or  destroy,  a 
post  letter,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland,  of  a  high  crime  and  offence,  and  shall,  at  the  discretioo  «f 
the  Court,  either  be  transported  beyond  the  seas  for  the  tenn  of 
seven  years,  or  be  imprisoned  for  any  term  not  exceeding  three  yean; 
and  if  any  such  post  letter  so  stolen  or  embezzled,  secreted,  or  de- 
stroyed, shall  contain  therein  any  chattel  or  money  whatsoever,  or  aoy 
valuable  security,  every  such  offender  shall  be  transported  beyond  the 
seas  for  life ;'  and  (§  27.)  <  That  every  person  who  shall  steal  from  or 
out  of  a  post  letter  any  chattel  or  money,  or  valuable  security,  sbatti 
in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scodand,  of  a 
high  crime  and  offence,  and  shall  be  transported  beyond  the  seas  for 
life ;'  and  (§  41.)  '  That  every  person  convicted  of  any  offence  for 
which  the  punishment  of  transportation  for  life  is  herein  awarded, 
shall  be  liable  to  be  transported  beyond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years ;  and  every  person  convicted  of  any  offence,  pu- 
nishable according  to  the  Post-office  acts  by  transportation  for  four- 
teen years,  'shall  be  liable  to  be  transported  for  any  term  not  exceed- 
ing fourteen  years,  nor  less  than  seven  years :'  Iif  so  far  as,  Peter 
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Lamhy  searcher  in  the  cuatoms  at  Leith,  m  the  county  of  Edinbargh.  ^o*  ^• 

and  residiog  in  or  near  Vanburgh  Place,  in  or  near  Leith  aforesaid,  hav-  oa^ 

ing,  upon  the  16th  of  October  1839  delivered,  or  caused  to  be  deliver-  Munro, 

ed  to  the  Post-office  at  Leith  aforesaid,  for  the  purpose  of  being  duly  |Q4q^ 


transmitted  by  the  post,  according  to  the  address  after-mentioned, ......... 

a  letter  from  himself,  the  said  Peter  Lamb,  to  his  brother,  Robert  £mbez- 
Lamb,  a  superannuated  carpenter  in  her  Majesty's  royal  navy,  residing  ^^^S 
in  or  near  Gloucester  Street,  in  or  near  Morricetown,  in  or  near  De-  letter, 
vonport,  in  the  county  of  Devon,  in  England,  bearing  to  be  addressed 
'  Mr  Robt.  Lamb  56.  Gloucester  Street,  Moricetown,  Devonport,'  or 
having  thereon  an  address  of  similar  import,  and  containing  therein  a 
Bank  of  England  note  for  the  sum  of  five  pounds  sterling,  bearing  to 
be  dated  and  numbered  London  13  April  1839^06290,  or  having  there- 
on a  similar  date  and  number,  or  some  other  date  and  number  to  the 
Prosecutor  unknown,  the  said  George  Gunn  Munro,  time  above  li- 
belled, and  within  or  near  to  the  said  Post-office  at  Leith  aforesaid,  and 
he  being  at  the  time  employed  under  the  Post-office  of  the  United 
Kingdom,  did  steal,  or  did  embezzle,  or  secrete  the  said  letter  contain- 
ing therein  the  said  Bank  of  England  note  for  five  pounds  sterling,  the 
•aid  letter  being  at  the  time  a  post  letter,  and  the  same,  with  the  said 
Bank  of  England  note  contained  therein,  being  the  property  or  in  the 
lawful  possession  of  her  Majesty's  Postmaster-General. 

The  Indictment  contained  two  other  similar  charges. 

The  pannel  pleaded  guilty  of  this  first  charge,  and  the 
Solicitob-Genebal,  for  the  prosecution,  departed  from 
the  other  two. 

Robertson,  for  the  pannel,  addressed  the  Court  in  mi- 
ligation  of  punishment,  and  produced  certificates  of  his 
previous  good  character. 

Lord  Mackenzie. — The  crime  here  committed  comes 
directly  within  the  twenty-sixth  and  twenty-seventh  sec- 
tions of  the  statute.  The  punishment  prescribed  by  the 
former  of  these  is  transjjortation  for  life,  and  although  this 
is  very  materially  modified  by  the  forty-first  section,  the 
charge  to  which  the  paunel  has  pleaded  guilty  remains  '  a 
'  high  crime  and  offence/  and  one  most  injurious  to  the 
interests  of  society.  When  the  legislature  gave  the  C!ourt 
power  to  modify  the  sentence,  it  was  never  meant  that 
the  punishment  should  not  be  one  of  a  severe  nature ; 
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No.  83.  and,  in  the  circumstances  of  this  case,  we  should  not  be 
Gumi    warranted  in  pronouncing  a  sentence  short  of  transporta- 


Munro, 

march  12 

1840. 


tion. 


Embez.       The  other  Judges  having  expressed  their  concurrence, 
'*»"«     the  pannel,  in  respect  of  his  judicial  confession,  was  sen- 
letter.    tcnccd  to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


March  17  xJK^.  Present, 


1840. 

The  Lord  Justice-Clerk, 

Lords  Mackenzir,  Medwyn. 

Her  Majesty's  Advocate, — SoL-Gen,  Icorif — Napier, 

AGAINST 

William  Brash  and  Robert  White. — B,  R,  Beli, 

Confession — Proof — Aggravation  of  Habit  and  Reputb.^1. 
Odb  of  two  pannels  having,  previous  to  the  Jury  being  injpanelled, 
tendered  a  plea  of  guilty,  which  was  put  upon  record,  but  which  the 
Public  Prosecutor  refused  to  accept, — question,  whether  it  is  com- 
petent to  read  this  plea  to  the  Jury  as  an  adminicle  of  evidence. 

2.  The  aggravation  of  being  habit  and  repute  a  thief  u  not  establbhed, 
unless  the  panne!  is  proved  to  have  borne  that  character  for  twelve 
months  next  previous  to  the  date  of  trial. 

wuii^       William  Brash,  and  Robert  White,  were  charged 

Brash  and  with  Theft,  aggravated  in  the  case  of  Brash  by  his  bc- 

White.    ing  habit  and  repute  a  thief,  and  having  been  previously 

convicted  of  theft,  and  in  that  of  White  by  previous  con- 


Theft,  ftc.    .    . 

viction. 


1.  The  pannel  Brash  pleaded  not  guilty,  and  the  pan- 
nel  White  guilty.  The  plea  of  the  latter  was  entered  on 
the  record  before  the  Jury  was  impannelled,  but  Napier, 
for  the  prosecution,  stated  that  he  did  not  accept  it,  and 
evidence  was  led  in  regard  to  both  pannels. 
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The  proof  having  been  concluded,  the  Solicitoii-6e-  No  84. 
K£KAL,  for  the  prosecution,  addressed  the  Jury,  stating  Bnuh  ^d 
that  as  the  case  was  clearly  proved  by  the  witnesses,  he   ^^' 
did  not  on  this  occasion  insist  on  his  right  to  lay  before  ^^^^^ 
them  the  confession  of  the  pannel  White.  __, 

Theft,  &C. 

B.  R«  B£LL,  for  the  pannels,  answered,  that  although, 
in  the  circumstances  of  this  case,  he  had  no  interest  to  com- 
ment upon  the  right  claimed  by  the  Public  Prosecutor,  he 
disputed  the  competency  of  reading  to  the  Jury,  as  evi- 
dence, a  plea  not  tendered  in  their  presence,  and  not  li« 
belled  on. 

No  opinion  was  expressed  by  the  Court  on  this  point. 

2.  In  regard  to  the  charge  against  the  pannel  Brash  of 
being  habit  and  repute  a  thief,  it  was  proved  that  he  had 
borne  that  character  for  a  year  previous  to  the  end  of 
Augustl836;  that  since  that  time  he  had  attended  a  school, 
where  he  remained  a  year  and  a  half,  and  from  which  he 
was  apprenticed  to  a  master,  in  whose  service  he  had  con- 
tinued for  nine  months ;  that  he  left  the  service  eight  or 
nine  months  ago,  and  had  ever  since  been  considered  a 
common  thief.  The  previous  convictions  proved  against 
him  were  dated  28th  March  1836,  27th  October  1836, 3d 
August  1839*  and  ISth  December  1839. 

The  Court  held  that  the  charge  of  being  habit  and  re- 
pute a  thief  had  not  been  established,  as  that  character 
had  not  attached  to  the  pannel  for  twelve  months  next 
previous  to  the  date  of  trial.  That  part  of  the  charge  was 
accordingly  abandoned. 

The  Jury  found  the  pannels  guilty. 

In  respect  of  which  verdict  of  Assize,  the  panne]  Brash 
was  sentenced  to  be  transported  beyond  seas,  for  the  pe- 
riod of  seven  years ;  and  the  pannel  White  to  be  imprison- 
ed in  the  Bridewell  of  Edinburgh,  for  the  period  of  fifteen 
calendar  months. 
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SOUTH  CIRCUIT. 

^S^tn^  1840. 


April  27  DUMFRIES. 

1840. 

Judges, — Lobds  Mackenzie  and  Medwtn. 
Her  Majesty's  Advocate — Davidson. 

AGAINST 

WiLHBLMiNA  Macdonald  Fraser — Broun, 

HousEBRBAKiNO. — In  acaseof  housebreaking  charged  to  have  been  com- 
mitted <  hy  forcing  open  the  outer  door  of  the  aaidhoute^  or  otherwise 
to  the  Prosecutor  unknown,'  the  statement  of  the  modus  operandi  is 
sufficiently  specific. 

No.  85.       WiLHELMiNA  Macdokald  Fraser,  was  charged 
^^FraMr'  ^^  Theft,  by  housebreaking,  which  was  stated  to  have 


been  committed  *  by  forcing  open  the  outer  door  of  the 

Theft,  Ac  c  g^^  house,  or  otherwise  to  the  Prosecutor  unknown.' 

Broun,  for  the  pannel,  objected,  that  the  charge  of 
housebreaking  was  not  sufficiently  specific.  The  Indict- 
ment ought  to  have  stated  the  mode  in  which  the  door  was 
forced  open.  (Case  of  John  Humphreys  and  others,  Dum- 
fries, May  1, 1837.     Swinton,  Vol.  I  p.  498.) 

Davidson,  for  the  prosecution,  answered, — ^The  deci- 
sion said  to  have  been  given  in  the  case  of  Humphreys  was 
repudiated  by  the  Lord  Justice-Clerk  in  a  subsequent 
case,  (William  Ritchie,  Dec.  4,  1837.  Swinton,  VoL  I, 
p.  595.)  The  entry  in  this  last  case  was  by  a  window. 
The  difference  between  such  a  case,  and  that  of  a  door,  is 
that  in  the  former,  it  is  only  necessary  to  state  that  the 
window  was  opened,  whereas  in  the  latter,  as  it  is  the  pro- 
per way  of  access,  it  must  be  stated  that  force  was  used. 
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The  form  adopted  in  the  Indictment  is  the  uniform  mode  ~?r^^^ 
of  libelling  house-breaking.  na  FrM«r, 

April  27 

Lord  Mackenzie. — The  charge  of  house-breaking  ap-     ^^^' 
pears  to  me  to  be  sufficiently  specific.    To  a  certain  extent  xbeft>  &c. 
the  case  of  Ritchie  is  an  authority,  for  no  mode  of  opening 
was  there  stated. 

Lord  Medwyn. — I  thought  the  Indictment  in  Hum- 
phreys* case  relevant,  and  I  can  have  no  doubt  that  the 
specification  is  sufficient  here. 

The  objection  was  accordingly  repelled. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 
The  Jury  found  her  guilty,  as  libelled. 

In  respect  of  which  verdict  of  Assize,  she  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven  years. 


WEST  CIRCUIT. 

Spring  1840. 


GLASGOW.  May  6 

1840. 

Judges. — Lords  Mbadowbank  and  Cockburn. 
Her  Majesty's  Advocate — Innes. 

AGAINST 

Janet  Connowat  or  Lahid. — A.  Wood^  Jun. 

UrrBEniG  Base  Coin — Evidbnce. — A  pannel  convicted  of  uttering 
base  coin,  although  the  fact  of  the  coin  being  bad  was  proved  onl^ 
by  the  evidence  of  a  witness ;  and  the  coin  itself,  which  was  admitted 
to  have  been  in  the  hands  of  the  Public  Prosecutor,  and  was  libelled 
on  as  a  production,  was  not  shown  to  the  Jury. 

Janet  Connowat  or  Laird,  was  charged  with  contraven-  ^^'  ^' 
tion  of  the  statute  2nd  William  IV.  c.  34,  $  7,  in  having    Laird. 


Uttering 
Base  Coin. 
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No.  86.  tendered  a  counterfeit  sixpence^  in  payment  of  a   small 
Laird    quantity  of  bread,  she  having  been  twice  previously  con- 
^m^d,'  victed  of  a  similar  offence. 

1840/ 

She  pleaded  not  guilty,  and  a  proof  was  led. 

The  shop-keeper,  to  whom  the  coin  in  question  was 
tendered,  stated  that  he  immediately  suspected  it  to  be  bad, 
and  that,  on  trjdng  it,  he  found  it  was  made  of  soft,  or 
brittle  metal,  and  broke  in  two  with  his  fingers.  He  had 
delivered  it  to  the  authorities,  by  whom  it  was  marked, 
and  libelled  on  as  a  production ;  but  it  had  since  been 
mislaid,  and  could  not  be  produced.  The  witness  (who 
was  a  person  of  experience,)  swore  of  his  own  knowledge 
that  the  coin  was  bad,  and  stated  the  fact  of  its  breaking 
so  readily  as  one  reason  of  his  opinion. 

Lord  Cocrbitbn,  in  charging  the  Jury,  stated,  that  they 
were  to  judge  whether  or  not  the  baseness  of  the  coin  was 
made  out  by  the  evidence  of  this  witness,  and  that  if  they 
believed  him,  and  were  satisfied  with  his  grounds  of  know- 
ledge, they  would  be  justified  in  convicting  thepannel.^ 

The  Jury  unanimously  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  she  was  sentenc- 
ed to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 


^  See  the  opinion  of  Lord  MoncreifF  in  the  similar  case  of  M^Ginnes 
and  Johnstone,  High  Court,  July  16,  1839,  anlep,  4d5. 
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HIGH  COURT. 


Forgery. 


Present,  l^ny  27 

1840. 

Thb  Lord  Justice-Gbnkral. 

The  Lord  Justice-Clerk. 

Lords  Moncreipp,  Medwtn,  Cockburn. 

Her  MAjesTY*8  Advocatb — SoL-Gen.  Maiiland* — Handyside. 

AGAINST 

Duncan  Cattanacu — E.  S.  Gordon. 

FoRGERT  —A  pannel  who  had  adhibited  to  a  Bill  of  Exchange  the 
nibscriptionsy  by  marky  of  two  parties  as  acceptors,  found  to  be  rele- 
vantly  charged  with  Forgery. 

Duncan  Cattanach  was  brought  before  the   Circuit  No.  87. 
Court  at  Inverness,   charged,  along  with  his  son,  John  catumaoh. 
Cattanach,  with  the  crime  of  Forgery,  as  also  the 
using  and  uttering  as  genuine  any  forged  bill  of  exchange, 

or  other  obligatory  writing,  having  thereon  any  forged 
subscription,  knowing  the  same  to  be  forged : 

In  so  FAR  AS,  upon  the  2l8t  of  December  1888,  within  the  house  si- 
tuated in  Dingwall,  occupied  by  the  said  Duncan  Cattanach,  or  at 
■ome  other  time  and  place  to  the  Prosecutor  unknown,  the  said  Dun- 
can Cattanach,  and  John  Cattanach,  did  both  and  each,  or  one  or  other 
of  them,  wickedly  and  feloniously  forge  and  adhibit,  or  cause  or  pro- 
cure to  be  forged  and  adhibited  upon  a  bill  of  exchange  for  L.25,  ster- 
ling, bearing  to  be  dated  "Dingwall,  2Ist  Deer.  1838,"  and  to  be  payable 
four  months  after  date,  and  to  be  addressed  "  To  Messrs  Duncan  Mac- 
"Donald,  and  Donald  Macdonal,joint  tacksmen  of  Allanachlach of  Allan- 


*  James  Ivory,  Esq.,  the  late  Solicitor-General,  having  been  appoint- 
ed one  of  the  Lords  of  Council  and  Session,  in  room  of  Lord  Glenlee 
resigned,  Thomas  Maitland,  Esq.,  Advocate,  this  day  presented  his  com- 
mission, and  was  admitted  and  received  in  Court  as  Her  Majesty's  So- 
lidtor-Geueral,  having  been  already  received  and  admitted  in  that  cha- 
ncter  in  the  Court  of  Session. 


forgery. 
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No.  87.   **  grenge,  conjunctly  and  severally,"  and  to  be  subscribed,  "  Donald 

C^^^h  "  McDonald,"  as  drawer,  and  "Donald  McDonald  jr.  Allanclach,"  asfint 

May  27    "  indorser,  Kenneth  Dingwall,  second  indorser,  the  subscriptions,  Duncan 

1840.  hto  hit 

...........^ ''  X  MacDonald,"  and  *<  Donald  X  Macdonald,'  as  the  subscriptioiu 

mark  mark 

by  mark  respectively  of  the  acceptors  named  in  said  bill,  intending  the 
same  to  be  in  imitation  of,  and  to  pass  for,  and  to  be  received  as  the 
genuine  subscriptions  by  mark  of  Duncan  MacDonald  alUu  MacJao, 
farmer  at  Allan nadach  of  Allangrange,  in  the  parish  of  Kilmuir  Wes- 
ter, or  Knockbain,  and  county  of  Ross,  and  Donald  MacDonald  aUat 
MacJan,  farmer  at  Allannaclach  of  Allangrange  aforesaid,  and  they  did 
then  and  there  sign  their  own  names  as  witnesses  to  the  said  subscrip- 
tions, by  mark,  of  the  said  Duncan  McDonald,  and  Donald  M'DoDatd, 
forged  and  adhibited  by  them  as  aforesaid :  Fubtheb,  upon  the  22d 
December  1838,  and  within  the  office  in  Dingwall  of  the  branch  of  the 
Aberdeen  Town  and  County  Bank,  the  said  Duncan  Cattanach,  and 
John  Cattanach,  did  both  and  each,  or  one  or  other  of  them,  wickedly 
and  feloniously  use  and  utter  as  genuine  the  said  bill  of  exchange,  hav- 
ing thereon  the  said  forged  subscriptions  by  mark,  they  well  knowing 
the  same  to  be  forged,  as  said  is,  by  then  and  there  delivering  the  same 
to  Colin  Munro,  then  agent  for  the  said  branch  of  the  said  bank,  and 
residing  in  Dingwall  aforesaid,  or  to  James  Andrews,  clerk  or  teller  in 
the  said  branch,  and  residing  in  Dingwall  aforesaid,  in  order  to  be  dis- 
counted, and  the  same  was  discounted  accordingly. 

An  objection  having  been  stated  to  the  relevancy  of  the 
Indictment,  the  Lord  Justice-Clerk  and  Lord  Moncreiff 
certified  the  case  to  the  High  Court.  It  came  to  be  ad- 
vised this  day. 

E.  S.  Gk>RDOX,  for  the^  pannel,  argued, — ^Forgery  is  de- 
fined by  Mr.  Alison,  (voL  i.  p.  871),  '  the  fisibrication  of 
'  false  and  obh'gatory  writs,  to  the  prejudice  of  another, 
'  with  intent  to  defraud.'  It  has  been  settled,  that  it  is 
not  necessary  to  the  constitution  of  the  crime  that  the 
writing  forged  be  an  imitation  of  the  handwriting  of 
another ;  and  Mr.  Alison  remarks,  (vol.  i.  p.  S76),  *  It 
*  is  also  forgery  if  one  put  his  own  name  on  a  n^tiable 
^  instrument,  instead  of  one  of  the  same  name,  but  of  a 
'  different  designation,  for  whom  it  was  intended.'  The 
present  case  appears,  at  first  sight,  to  be  one  in  which  the 
pannel  is  brought  more  closely  into  connection  with  the 
crime.    But,  in  all  the  cases  which  have  been  found  to  be 
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forgery,  there  has  been  adhibited  to  the  document  the    No.  87 
subscription  of  some  person,  on  which  the  party  to  whom  cmwiMh, 
it  was  uttered  was  entitled  to  rely  as  binding  him.     But   ^/^^ 
a  subscription  by  mark  does  not  bind  the  party.     Refe- 


rence is  made  by  Mr.  Alison  (p.  879),  to  the  case  of  the  ^•'^•t- 
forgery  of  the  name  of  a  person  who  cannot  write  at  all. 
But  that  case  is  clearly  distinguishable  from  the  present, 
because  the  party  to  whom  the  writing  is  presented  is  en- 
titled to  rely  on  the  signature  which  it  bears.  It  is  true 
that  the  crime  here  committed  is  forgery  in  England. 
But  it  is  observed  by  Mr.  Hume,  (vol.  i.  p.  144),  that 
'  this  may  not  afford  a  certain  inference  with  respect  to 

*  our  law ;  both  because  something  may  depend  on  the 
'  '  binding  power  of  such  instruments  in  civil  matters,  ac- 

'  cording  to  the  practice  of  the  two  countries,  and  because 
'  the  frequent  tricks  and  devices  of  all  sorts,  which  occur 
'  in  the  more  busy  and  corrupted  market  of  that  king- 
'  dom,  have  led  to  a  broader  construction  of  the  crime  of 

*  forgery  in  general  in  their  courts,  than  has  yet  been  re- 
'  ceived  in  ours.*     Besides,  the  present  point  does  not  seem 
to  have  been  argued,  either  in  the  case  of  Ihinn,  (erroneous- 
ly quoted  by  Mr.  Alison  as  that  of  2)etrar),  or  in  that  of 
Fitzgerald,  (Russell,  vol.  ii.  pp.  S26,  344).     Now,  the  ut- 
most extent  to  which  the  Civil  court  has  gone  in  favour 
of  a  writ  signed  by  mark,  is  to  hold  that  it  may  be  an  ad- 
minicle of  evidence  against  the  party.     But,  in  order  to 
such  a  writ  being  sustained,  it  is  necessary  to  prove,  (1.) 
that  the  party  was  in  use  so  to  sign,  and  (2.)  that  he  cfe 
facto  did  so  sign  the  writ  in  question,  (Ersk.  III.  2,  8. 
Brown  v.  Johnston,  1669 ;  M.  16803).     Since,  then,  the 
document,  in  the  present  case,  is  one  on  which  no  summary 
diligence  could  be  used,  which  could  not,  per  se,  be  the 
foundation  of  an  action,  but  must  be  supported  by  other 
evidence,  the  species  Jacti  charged  does  not  amount  to 
Forgery.     Even  if  this  objection  did  not  apply,  the  Indict^ 
ment  would  be  bad,  as  it  is  not  stated  that  the  party  was 
in  the  habit  of  signing  by  mark. 
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No.  87.       Handyside,  foF  the  prosecution,  answered, — ^Thew  is 
cat^^i^,  certainly  no  decision  of  the  Court  on  this  point,  and  Baron 
^1840!^    Hume  expresses  some  doubt  regarding  it,  though  his  opi- 
nion inclines  towards  holding  this  to  be  Forgery.    But  the 


forgery,  g^j^^j.^  principles  of  the  law,  in  regard  to  that  crime,  are 
such  as  will  sustain  this  Indictment.  Forgery  is  defined 
by  Hume,  (voL  i.  p.  1 40),    *  the  felonious  making  and 

*  publishing  of  a  writing  to  the  prejudice  of  another,  as 

*  the  Signed  instrument  of  a  person  who  has  not  signed 

*  it.'  Manual  subscription,  therefore,  is  not  necessary  to 
the  constitution  of  the  crime  of  Forgery.  An  instrument 
may  be  signed  otherwise  than  by  subscription,  as  was  for- 
merly the  case  when  seals  were  used.  It  is  not  necessary 
that  the  writing  should  be  obligatory ;  and  it  is,  there- 
fore, immaterial,  that  the  Indictment  omits  to  state  that 
the  party  was  in  the  habit  of  subscribing  by  mark. 

The  Lord  Justice-Clerk. — I  certainly  do  not  regret 
the  course  that  we  adopted  in  certifying  this  case,  since 
there  had  been  no  deliberate  judgment  of  the  Court,  find- 
ing this  a  relevant  charge  of  Forgery.  Having  now  heard 
the  argument  on  this  point,  I  am  of  opinion  that  the  In- 
dictment is  good.  I  agree  in  thinking  that  the  opinion  of 
Mr.  Hume  rather  inclines  towards  holding  the  crime  here 
committed  to  be  Forgery.  In  England  the  point  seems  to 
be  quite  settled,  and  I  am  much  afraid  that  the  spread  of 
corruption,  which  is  referred  to  by  Mr.  Hume  as  having 
led,  in  that  country,  to  *  a  broader  construction  of  the 

*  crime  of  forgery,'  is  now  unhappily  characteristic  of 
Scotland  also. 

Lord  Moncreiff. — I  also  am  of  opinion  that  we 
did  right  in  certifying  this  case,  since  the  point  was  new. 
But,  having  heard  the  argument,  I  am  now  quite  satisfied 
that  the  crime  charged  is  Forgery,  according  to  the  prin- 
ciples of  the  law  of  Scotland.  It  is  not  necessary  to  the 
constitution  of  that  crime,  that  the  writing  the  signature 
to  which  is  forged  should  be  obligatory.  It  is  to  be  sup- 
posed that  the  bankers  knew  that  this  was  the  ordinary 
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mode  of  signature  employed  by  the  party  whose  mark  was    No.  87* 
forged,  and  that  they  were  thus  deceived.  Catunach, 

Loud  Medwyn. — I  concur.     There  is  no  doubt  that  ^isio^' 
the  bankers  were  deceived,  for  the  bill  was  discounted.     

Lord  Cockburn. — I  am  of  the  same  opinion,  and  on  ^^^^^^* 
similar  grounds.     I  think  the  writing  in  question  was  an 
obligatory  writing.     But,  supposing  it  were  not,  the  crime 
would  not  the  less  be  Forgery. 

The  Lord  Jtjstice-General. — I  have  come  to  the  same 
conclusion,  though  not,  perhaps,  with  the  same  ease,  be- 
cause I  am  always  against  extending  crimes  to  new  cases. 

The  Court  accordingly  repelled  the  objection  stated  to 
the  relevancy  of  the  Indictment,  and,  on  the  motion  of 
the  Solicitor-General,  deserted  the  diet  against  the  pannel, 
pro  hco  et  tempore. 


1840. 

The  Lord  Justice-Clerk. 

LoKDS  Mackenzie,  Moncrsiff. 

Her  Majesty's  Advocate — Handyside — Craufurd 

AGAINST 

John  Jones  and  Edward  Malone — Monereiffi^Cleghom. 

Culpable  Homicide — Indictment — Locus  Dbucti. — 1.  An  objec* 
tion  to  the  relevancy  of  an  indictment  for  culpable  homicide,  repel- 
led. 

2.  A  charge  of  culpable  homicide  given  up,  and  the  pannels  acquitted, 
in  consequence  of  an  erroneous  statement  of  the  locus  delicti.    ' 

John  Jones  and  Ebwabd  Malone  were  charged,  along  ^«-  w. 
with  John  M'Goveran,  alternatively  with  Culpable  Ho-  °  wJ!^^ 
micide,  or  Assault,  aggravated  by  having  been  committed   MaW 
to  the  injury  of  the  person,  effusion  of  blood,  and  danger  — — 

oflife: 


t- 
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No.  88.  In  60  FAH  AS,  on  the  17th  of  March  1840,  aDd  in  St.  Ann's  Yards, 
^  and  ^  ^°  ^^  ^^^  Edinburgh,  the  said  John  Jones,  John  M'Goveran,  and  Ed- 
Edward  ward  Malone  did,  all  and  each,  or  one  or  more  of  them,  wickedly  and 
j'^^QS?  ^'^'^"^^'^is^y  Attack  and  assault  William  Ford,  then  a  day-patrol  of  the 
1840.  Edinburgh  police  establishment,  and  residing  in  the  Tolbooth  wynd, 
— — - —  Canongate  of  Edinburgh,  and  did  with  their  fists,  and  with  their  feet, 
Culpable  strike  and  kick  him  on  different  parts  of  his  body,  and  did  with  sticks, 
or  other  lethal  weapons,  strike  him  one  or  more  severe  blows  on  the 
head^  which  cut  and  wounded  him  to  the  serious  injury  of  his  person, 
great  eflfusion  of  his  blood,  and  danger  of  his  life;  and  the  said  Wllliaffl 
Ford  did  not  recover  from  the  effects  of  the  blow  or  blows  so  receiTed 
by  him  on  his  head,  and  having  been  thereafler  attacked  with  inflamma- 
tion of  the  brain,  or  having  contracted  some  other  mortal  disease,  caused 
by  the  blow  or  blows  so  received  by  him  on  his  head,  he,  in  conseqaenoe 
thereof,  died  on  or  about  the  22d  day  of  April  1840,  and  was  thus  cul- 
pably bereaved  of  life  by  the  said  John  Jones,  John  M*6overan,  and 
Edward  Malone,  or  one  or  more  of  them. 

The  Indictment  also  contained  a  separate  charge  of  ag- 
gravated assault  on  a  dilSerent  policeman  against  M^Go- 
veran.  He  having  failed  to  appear,  sentence  of  fugitation 
was  pronounced  against  him. 

MoNCREiFF,  for  the  pannels  Jones  and  Malone,  ob- 
jected to  the  way  in  which  the  cause  of  death  was  set  forth 
in  the  Indictment 

The  objection  was  repelled. 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 

It  turned  out  that  the  assault  libelled  on  was  com- 
mitted, not  in  St  Ann's  Yards^  as  stated  in  the  Indict- 
ment, but  in  the  King's  Park,  which  is  a  totally  separate 
place,  and  is  divided  from  St.  Ann's  Yards  by  a  garden 
and  a  wall. 

In  these  circumstances,  the  case  for  the  prosecution  was 
given  up,  and  the  jury,  under  the  direction  of  the  Lord 
Justice-Clerk,  found  the  pannels  not  guilty. 

In  respect  of  which  verdict  of  Assize,  they  were  as- 
soilzied simpliciter,  and  dismissed  from  the  bar. 
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Thb  Lokd  Justice- Clerk. 

Lords  MsDwrA,  Cockbubn. 

Her  Majesty's  Advocate, — Handifride — J.  T.  Gordon 

AGAIKST 

James  akd  Robert  Mackintosh — B.  R>  Bell, 

Falsehood,  Fraud,  and  Wilful  Iicfosition. — Two  panuels  having 
ordered  goods  from  shopkeepers,  under  an  agreement  or  understand- 
ing that  they  would  pay  for  them  on  delivery,  and  having  afterwards 
obtained  possession  of  the  goods  by  falsely  pretending  that  they  would 
pay  for  them  at  a  specified  time,  found  to  be  relevantly  charged  with 
falsehood,  fraud,  and  wilful  imposition. 

James  and    Robert  Mackhhtosh  were  charged   with   No.8d. 
Falsehood,  Fraud,  and  Wilful  Imposition,  aggravated  in  "^^R^rt"* 
the  case  of  James,  by  his  having  been  previously  con-  Mackin- 
victed  ;  as  also  with  Swindling :  .. 

Falsehood, 
Fraud,  9iC% 

In  so  fab  as,  the  said  James  Mackintosh  and  Robert  Mackintosh 
laving  devised  together  a  fraudulent  scheme,  whereby  to  swindle  various 
shopkeepers,  under  the  false  pretence  of  purchasing  their  goods,  and 
paying  for  them  on  delivery,  the  said  James  Mackintosh  and  Robert 
Mackintosh,  both  and  each,  or  one  or  other  of  them,  did,  on  the  13th  of 
February  1840,  and  within  the  house  situated  in  Sandport  street,  North 
Leitb,  occupied  by  Christian  Lyall  or  Watson,  widow,  falsely  represent 
and  pretend  to  the  said  Christian  Lyall  or  Watson,  that  they  were 
about  to  commence  business,  and  had  taken  a  counting  room  in  Leitb, 
and  that  they  wished  to  lodge  in  her  house ;  and  on  the  said  fabe  pre- 
tence, did  induce  and  persuade  the  said  Christian  Lyall  or  Watson  to 
let  to  them  lodgings  in  her  said  house  for  one  week ;  and  having  thus 
obtained  possession  of  said  lodgings,  the  said  James  Mackintosh  and 
Robert  Mackintosh  did,  both  and  each,  or  one  or  other  of  them,  time 
above  libelled,  and  within  the  shop  of  James  Matthewson,  grocer  and 
spirit-dealer,  situated  in  Sandport  street  aforesaid,  purchase,  and  order 
to  be  Bent  and  delivered  at  their  said  lodgings,  four  bottles  of  whisky,  and 
six  pounds  of  cheese  or  thereby,  and  they  being  unknown  and  strangers  to 
the  said  James  Matthewson,  and  to  James  Stevenson,  shopman  to  the  said 
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Na  89.    James  Matthewson.  it  was  agreed,  or  at  least  it  was  anderstood  between 
RobertT  ^^^^  ^^^  ^^®  ^^  James  Stevenson,  from  whom  tbey  purchased  and 
Mackin-  ordered  the  said  goods,  that  they  would  on  delivery  pay  the  price  there- 
June  29   ^^'  ^°^  ^^^^  ^^^  accordingly  order  a  discharged  account  for  the  said 
1840.     goods  to  be  sent  along  with  them ;  and  the  said  goods,  along  with  the 

—said  discharged  account,  having  been,  time  aforesaid,  carried  to  their 

Falieho^,  ^\^  lodgings  by  the  said  James  Stevenson,  they  desired  that  one  of  the 
said  bottles  of  whisky  should  be  exchanged  for  a  bottle  of  rum;  and  the 
said  James  Stevenson  having  accordingly  taken  back  one  of  the  bottles 
of  whisky  and  replaced  it  with  a  bottle  of  rum,  they  did  falsely  pretend 
that  they  would  pay  the  said  James  Stevenson  for  the  whole  goods  io 
a  quarter  of  an  hour  or  thereby,  and  directed  him  to  return  for  that  pur- 
pose to  their  said  lodgings;  and  they  did,  by  this  &lse  pretence,  wickedly 
and  feloniously  induce  and  persuade  him  meantime  to  leave  the  M 
goods  in  their  possession,  and  they  did  immediately  thereafter  abtcond 
from  and  leave  their  said  lodgings,  without  paying  any  rent  therefor, 
carrying  away  wirh  them  the  said  goods,  and  did  appropriate  to  their 
own  uses  and  purposes  the  said  goods,  and  did  fail  to  make  payment  of 
the  price  thereof  to  the  said  James  Matthewson,  or  the  said  James 
Stevenson  ;  and  did  thus  wilfully  impose  upon  the  said  James  Stevenson, 
and  did  swindle  him  out  of  the  possession  of  the  said  goods,  and  did  de- 
fraud the  said  James  Matthewson  of  the  property  or  price  thereof. 

The  Indictment  contained  five  other  similar  charges. 

B.  R.  Bell,  for  the  pannel,  objected  to  the  relevancy 
of  the  Indictment,  that  the  species  facH  libelled  did  not 
amount  to  the  crime  of  falsehood,  fraud,  and  wilful  im- 
position,  in  as  much  as  there  was  no  assumption  of  a  false 
character,  (Hume,  vol.  i.  p.  173)»  and  that  the  charge  of 
Swindling  did  not  help  out  the  Indictment. 

Lord  Cockburn. — I  have  no  doubt  that  the  Indict- 
ment is  relevant.  In  order  to  incur  the  guilt  here  charged, 
it  is  not  enough  to  order  goods  and  then  fail  to  pay  for 
them.  But  it  is  enough  when,  as  here,  the  order  is  com- 
bined with  a  resolution  never  to  pay,  entertained  at  the 
time. 

The  Lord  Justice-Clerk. — I  have  no  doubt  that  this 
is  a  relevant  charge  of  falsehood,  fraud,  and  wilful  im- 
position. The  additional  charge  of  Swindling  makes  it 
neither  better  nor  worse. 

Lord  Medwyn  having  expressed  his  concurrence,  the 
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objection  stated  to  the  relevancy  of  the  Indictment  was  ,  ^««  ^• 

''  ^  Jamn  and 

repelled.  Robert 

Mackin-i 
tosh, 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led.      ^^^ 


The  Jury  found  them  guilty  of  the  four  first  charges  as  |^"jj~^^ 
libelled. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  imprisoned  in  the  Bridewell  of  Edinburgh, 
for  the  period  of  twelve  calendar  months. 


Present,  Jn]j  B 

1840. 

Tax  Lord  Justicb-Clsbk. 

Lords  Mackenzie,  MoircBxiFr. 

Hkr  Majesty's  Ap^ocate Hamfytide — Craufurd 

AGAINST 

Thomas  Bacchop. — McNeill — Mwre. 

Pbbjuet. — Evidence. — 1.  Certain  words  struck  out  of  that  part  of  an 
Indictment  for  Perjury  which  professed  to  give  a  true  statement  of 
the  &ct8  of  the  case,  in  respect  they  did  not  tra^rse  the  deposition 
by  the  pannel  libelled  as  false. 

2.  Parole  evidence  admitted,  as  to  an  oath  taken  by  the  pannel,  as  a 
witness  in  a  Small  Debt  Court,  three  years  previous  to  the  trial,  for 
the  purpose  of  supporting  a  charge  of  perjury  in  regard  to  a  deposi- 
tion subsequently  emitted  by  him. 

Thomas  Bauchop  was  charged  with  Perjury  :*  T^i22i 

«__ .  Bauchop. 


*  The  pannel  had  been  brought  before  the  Court  on  the  2dd  of  P^UT*. 
March,  under  an  Indictment  which,  af^er  setting  forth,  as  in  the  text, 
the  oath  of  the  ISth  of  June  1837,  omitted  the  words,  <  and  Uie  facU 
'  then  and  there  so  sworn  by  the  said  Thomas  Bauchop  are  irue^  and 
*  v)ere  known  by  him  to  be  true,*  and  after  narrating,  as  in  the  text,  the 
oath  of  the  18th  December  18S8,  and,  charging  the  falsehood  of  the 

2l 
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No.  90.        In  80  FAR  AS,  a  certain  agreement^  partly  set  forth  in  a  written  mi- 
B^^op  "^^^'  ^"^  ptirtly  expressed  in  a  verbal  addition  to,  and  alteration  of, 
July  6    the  said  written  minute,  made  in  amendment  and  correction  thereof, 
1^0-     before,  or  at  the  time,  and  as  the  condition  of  subscribing,  and  as  an 
p    .         integral  part  of  the  same,  having  been  entered  into  and  concluded  on 
or  about  the  4th  day  of  June  1836,  between  John  Gondie,  manager  for 
the  Company  carrying  on  business  at  the  Wilsontown  Iron  Works,  in 
the  parish  of  Carnwatb,  and  county  of  Lanark,  under  the  firm  of  William 
Dixon  and  Company,  on  the  one  part,  and  the  said  Thomas  Bauchop, 
as  surveyor  to  the  Trustees  on  the  Wilsontown  and  Lanark  Road,  on 
the  other  part;  whereby  it  was  agreed  that,  in  consideration  of  the  said 
company  paying  a  sum  of  L.50,  and  for  certain  other  considerations,  the 
said  Company  should  be  allowed  to  convey  to  and  from  the  said  Iron 
Works 4Vee  of  toll,  through  the  toll-bar  at  Wilsontown  Chapel,  in  the 
said  parish,  coal,  lime,  limestone,  ironstone,  and  iron ;  and,  generallft 
every  article  belonging  to  the  said  Company,  passing  to  and  from  said 
iron  works,  or  at  least  every  article  belonging  and  passing  as  said  is, 
excepting  wood,  hay,  and  straw,  purchased  in  for  the  said  works;  and 
also  and  further,  that  the  riding-horse  or  poney  belonging  to  or  used 
by  the  said  John  Condie  himself  should  be  allowed  to  pass  to  and  fro 
throngh  the  said  toll-bar  firee  of  toll;  and  all  this,  for  the  period  of  one 
year,  from  and  after  the  26  th  day  of  May  1836 :  And  James  Wipper, 
now  or  lately  toll-keeper  at  the  said  t€^*l»ar  at  Wilsontown  Chapel 
aforesaid,  having,  on  or  about  the  24th  day  of  May  1837,  raised  a  sum- 
mons or  claim,  at  his  instance,  before  the  ShertfiT-court  of  Lanarkshire, 
under  the  small  debt  act,  against  the  said  John  Condie,  for  certain  toll- 
facts  therein  set  forth,  continued,  *  orothbrwisb,  if  the  fects  so  sworn 

<  to  by  the  said^Thomas  Bauchop,  as  said  is,  upon  the  said  18th  day  of 

*  December  1838,  {were  not  false,   then,   and  in  that  case,  the  fiicts 

<  sworn  to  by  him,  as  said  is,  upon  the  foresaid  13th  day  of  June  1837, 

*  within  the  Sheriff  court-room  of  Lanark  aforesaid,  and  before  the  said 

*  Daniel  Vere,  Esq.  Sheriff-substitute  of  Lanarkshire,   were  false,  and 

*  were  known  to  him  at  the  time,  viz,  upon  the  said  13th  day  of  June, 

*  to  be  false,  and  the  said  Thomas  Bauchop  did,  after  having  been 

*  solemnly  sworn  tojtell  the  truth  as  aforesaid,  wickedly  and  feloniously* 

*  and  wilfully  and  falsely  swear  and  depone,  in  tlie  terms  of  the  said 

*  oath,  which  he  then  and  there  emitted,  being  the  oath  first  herein  he- 

*  fore  set  forth/  It  was  objected  to  the  relevancy  of  this  Indictment, 
(I.)  that  the  alternative  mode  of  charging  one  or  other  of  the  oadi* 
emitted  asjhaving  been  false,  is  incompetent,  (Alison,  vol.  i.  p*47o)^ 
and,  (2.)  that  the  charge  regarding  the  oath  of  the  18th  December  is 
not  relevantly  laid.jn  as  much  as  it  is  not  stated  in  what  particolars  that 
oath  was  false.     The  Court  ordered  informations  on  the  relevancy  of 

his  Indictment,  but  it  was  subsequently  abandoned,  and  a  newoncp^^ 
pared,  in  the  form  reported  in  the  text. 


Perjury. 
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duties  claimed  from  the  said  Company,  for  or  in  respect  of  articles  be-    No.  00. 
longing  to  the  said  Company,  other  than  coal,  lime,  limestone,  ironstone,  ^„^^' 
and  iron,  and  particularly  for,  or  in  respect  of  certain^quantities  of  clay,     Jaiy  o 
slag,  stones,  bricks,  and  others,  belonging  as  said  is,  which  had  passed      ^^^' 
tbroQgli  the  said  toll-bar,  to  or  from  the  said  iron  works,  during  the 
period  from  the  said  26th  day  of  May  1836  to  the  27th  day  of  April 
1837  or  thereby;  as  well  as  for  certain  toll-duties  claimed  during  the 
same  period  from  the  said  John  Condie  himself,  or  from  the  said  Com- 
pany, for,  or  in  respect  of,  the  said  John  Condie*s  riding-hor»e  or  pooey 
aforesaid ;  and  the  said  Thomas  Bauchop  having  been  adduced  as  a 
vitnesa  by  the  said  John  Condie  in  support  of  his  defence  in  the  said 
action ;  and  the  said  Thomas  Bauchop  having,  on  or  about  the  ISth 
day  of  Juno  1837,  at  Lanark,  and  within  the  Sheriff-court  there,  appear- 
ed before  Daniel  Vere,  Esquire,  Sheriflf-substitute  of  Lanarkshire,  and 
having  been  by  him  solemnly  sworn  to  tell  the  truth,  and  examined  as 
a  witness,  the  said  Thomas  Bauchop  deliberately  and  knowingly  made 
oath  in  substance  end  to  the  effect  following,  viz.  that  an  agreement 
bad,  on  or  about  the  said  4th  day  of  June  1836,  been  entered  into  be- 
tween the  said  John  Condie  and  the  said  Thomas  Bauchop,  in  their 
respective  characters  aforesaid,  to  the  effect,  that  not  merely  coal,  lime, 
limestoiiey  ironstone,  and  iron,  but  also  all  other  articles  belonging  to 
the  said  Company,  or  at  least  all  articles  belonging  as  said  is,  except 
wood,  hay,  and  straw,  purchased  in  for  the  said  iron  works,  and  more 
espedally  all  clay,  slag,  stones,  bricks,  and  others,  such  as  were  enu- 
merated in  the  said  claim  insisted  in  as  aforesaid  by  the  said  James 
Wipper,  or  in  the  account  therein  referred  to,  and  belonging  to  the  said 
Company  as  said  is,  as  well  as  the  said  John  Condte's  own  riding  horse 
or  poney  as  aforesaid,  shonld  be  allowed  to  pass  through  the  said  toll- 
bar  free  of  duty,  during  the  said  period,  from  the  26th  day  of  May 
1836  to  the  27th  day  of  April  1837,  or  thereby;  and  the  facU  then 
and  there  so  sworn  by  the  said  Thomas  Bauchop  are  true,  and  were  known 
by  him  to  be  true;  and  the  said  Sheriff-substitute,  while  he  held  the 
facts,  thus  sworn  to  by  the  said  Thomas  Bauchop,  irrelevant  and  una- 
vailing as  in  the  particular  question  with  the  said  James  Wipper,  and 
tlierefore  decerned  against  the  said  John  Condie  for  L.7.  6s,  dd.,  being 
the  amount  of  toll  duties  claimed  by  the  said  James  Wipper,  at  the 
same  time,  in  reference  to  the  matter  which  had  been  so  sworn,  express- 
ly reserved  to  the  said  John  Condie,  or  to  the  said  Company,  action 
against  the  Road  Trustees,  and  made,  or  caused  to  be  made,  an  entry 
accordingly  to  that  or  the  like  effect  in  the  net-book  of  court ;  and  the 
said  James  Wipper  having,  on  or  about  the  19th  day  of  June  1837, 
raised  another  summons  or  claim  at  his  instance,  in  the  said  Sheriff- 
court,  under  the  same  small  debt  act,  against  the  said  John  Condie,  for 
certain  other  toll-duties  claimed  from  the  said^Company  ;  and  the  said 
Sheriff  having  in  like  manner  decerned  for  the  sum  ofL.1.  18s.  6d.,  be- 
ing the  amount  of  toll-duties  claimed  in  the  said  second  summons  or 
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No.  90.    claim ;  and  the  said  John  Condie  havinir  retained  the  amount  of  the 
Bauchop,  ^^^  ^^^  sums  in  settling  with  the  said  Thomas  Bauchop  on  account  of 
July  6     the  said  Road  Trustees ;  and  the  said  Thomas  Bauchop  having  there- 
1840.      0f|;er,  namely,  on  or  about  the  dd  day  of  July  1837,  raised  a  summons 
p    .  at  his  instance,  as  surveyor  to  the  said  Road  Trustees,  before  the  Sheriff 

of  Lanarkshire,  against  the  said  John  Condie,  concluding  for  the  sum 
of  L.  12.  lOs.,  being  the  whole  amount  of  instalment  then  payable  under 
the  agreement  above  libelled  ;  and  certain  proceedings  having  followed 
in  the  said  action :  and  the  said  John  Condie  having,  in  the  course 
thereof,  lodged  a  minute  referring  to  the  oath  of  the  said  Thomas  Ban- 
chop,  certain  facts  averred  by  him  in  the  said  process ;  and  which  were 
material  to  the  defence  stated  by  him  to  the  conclusions  of  the  said 
summons;  and  the  said  Sheriff-substitute  of  the  said  county  having  sus- 
tained the  said  reference,  and  appointed  him  to  appear  in  the  Sheriff- 
court-room  of  Lanark,  to  depone  thereon,  the  said  Thomas  Bauchop 
did,  on  the  18th  day  of  December  1838,  at  Lanark,  within  the  Sberiff- 
court-room  there,  appear  before  the  said  Daniel  Vere,  E^uire,  Sheriff- 
•ttbstitute  of  Lanarkshire,  and  did,  after  being  solemnly  sworn  to  speak 
the  truth,  wickedly  and  feloniously^  and  wilfully,  and  falsely  swear  and 
depone  upon  the  said  reference  in  the  terms  of  the  following  depoeitloo, 
which  was,  then  and  there,  duly  subscribed  by  the  said  Thomas  Ban- 
chop,  and  by  the  said  Sheriff-substitute. 

<  At  Lanark,  the  eighteenth  day  of  December  eighteeu  hundred  and 
^thirty*  eight, 

'  In  the  process,  Thomas  Baudiop,  residing  at  Brucefiek),  sorveyor 

*  to  the  Trustees  on  the  Wilsontown  and  Lanark  road,  against  John 

*  Condie,  manager  for  the  Wilsontown  Iron  works, 

*  In  presence  of  Daniel  Vere,  Esquire,  Sheriff- substitute,  compeared 
'  Thomas  Bauchop,  the  pursuer,  who  being  solemnly  awom  and  exa- 
.*  mined,  depones,  that  he  does  not  remember  of  sending  the  defender 
'  any  draft  of  the  agreement,  number  two  of  process,  previous  to  its 

*  being  signed ;  that  he  recollects  of  having  called  at  the  works  at  Wil- 

*  sontown  for  the  defender,  taking  with  him  a  minute  of  agreement,  ex- 

*  tended,  and  that  the  deponent  and  Mr.  Condie  afterwards  went  to  the 

*  store  to  procure  witnesses  for  their  signature.    Interrogated,  Whetho* 

*  Mr.  Condie,  after  there  reading  the  minute  of  agreement,  refused  to 

*  subscribe  it,  because  it  did  not  contain  a  sufficient  enumeration  of  the 

*  articles  which  were  to  pass  the  toll  free  of  duty  ?  depones^  That  the 

*  deponent  has  no  recollection  of  this,  and  thinks  he  never  hesitated 
«  about  it  Interrogated,  Whether  Mr.  Condie  did  not  say  that  it  w» 
^  hn  understanding  of  the  bargain,  that  every  thing  was  to  pass  free, 
'  except  articles  purchased  into  the  work,  such  as  wood,  bay,  and 
« straw?  depones.   That  that  was  never  mentioned.      Interrogated, 

<  Whether  Mr.  Condie  did  not  ask  the  deponent  to  write  at  the  bottom 

*  of  the  agreement,  that  every  article,  except  wood,  bay,  and  straw,  was 

<  to  pass  toll  free  ?  depones,  That  he  did  not ;  and  depones,  that  the 
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*  deponent  did  not  say  that  it  was  difficult  to  eDumerate  every  article  No.  90. 

*  which  was  to  be  exempted,  nor  did  he  say  that  the  Company  was  to  ^^  ^^^ 

*  be  exempted  from  toli-doiy  of  every  description  for,  and  in  considera-     J  uly  tf ' 

<  tioD  of,  the  sum  mentioned  in  the  agreement.    Depones,  That  the  de-      1^0, 

*  ponent  did  not,  at  the  meeting  referred  to,  say,  <  I  will  pass  my  word 
**  and  my  honour  that  every  article  goes  throngh  the  toll  firee,  just  as 
^jovk  have  expressed  yourself,'  or  words  to  that  effect;  nor  did  the  de- 
'  fender  say  that  it  was  on  such  faith  that  he  subscribed  the  agreements 

*  Interrogated,  Whether  he  recollects,  after  the  agreement  was  signed, 

*  of  Mr.  Condie  saying  that  the  only  article  which  had  been  omitted  to 
« be  spoken  of  was  his  own  private  horse,  and  whether  the  deponent 

<  then  answered,  '  well,  as  we  have  got  all  settled  but  that,  if  the  toll- 
**  man  should  charge  you  for  it,  I'll  rather  pay  it  out  of  my  own  pocket 
'*  than  see  you  pay  it,'  or  words  to  that  effect?  depones,  That  at  the 

*  meeting  in  the  store,  above  deponed  to,  no  such  statement  was  made, 
*or  expression  used  either  by  one  party  or  another;  bnt  depones, 

*  That  about  a  fortnight  thereafter,  as  the  deponent  was  passing  through 
'  Wilsontown,  he  saw  Mr.  Condie,  who  told  him  that  the  tollman  had 

*  charged  him  (Mr.  Condie)  for  his  horse;  and  the  deponent  then 
'  said  that  he  would  rather  pay  it  himself-  Interrogated,  Whether  the 
'deponent  did  not  lead  the  defender  to  understand  before  he  sob- 
'  scribed  the  agreement,  number  two  of  process,  and  whether  it  was 
'  not  the  understanding  of  the  parties,  that  every  article  belonging 
'  to  the  Company  at  Wilsontown  was  to  be  allowed  to  pass  to  and  from 
'the  works  free  of  duty?  depones,  That  it  was  certainly  not  the  un- 

*  derstanding ;  and  that  be  would  not  have  agreed  to  that  for  two  bun- 
'  dred  pounds ;  and  all  this  be  declares  to  be  truth,  as  he  shall  answer 
'  to  God.'  Whereas  the  truth  is,  and  it  will  be  proved,  that  the  facts 
so  sworn  to  by  the  said  Thomas  Bauchop,  or  part  thereof,  are  false,  and 
vere  known  by  him,  at  the  time,  to  be  false :  Inasmuch  as,  the  truth 
iiy  and  he  well  knew,  that  on  the  occasion  referred  to  in  his  said  deposit 
tion,  viz.  on  or  about  the  4th  day  of  June  1836,  an  agreement  had  been 
entered  into  between  him  and  the  said  John  Condie^  which  was  in  sub^ 
itance,  and  to  the  effect^  that  not  merely  coal,  lime^  limestone,  ironstone^ 
and  iron,  being  the  articles  enumerated  in  the  minute  of  agreement  refer* 
red  to  in  his  said  deposition,  but  also  all  other  articles  belotiging  to  the 
*aid  Company  referred  to  in  said  deposition,  meaning  thereby  the  Company 
carrying  on  business  at  the  Wilsontown  Iron  works,  or  at  least  all  articles 
belonging  as  said  is,  except  wood,  hay,  and  straw,  purchased  in  for  the 
iaid  iron  works,  being  the  works  referred  to  in  his  said  deposition,  and 
also  and  farther  the  said  John  Condie' s  own  riding- horse  or  poney  should 
be  allowed  to  pass  the  ioU  referred  to  in  his  said  deposition,  meaning 
thereby  the  toll-bar  at  Wilsontown  Chapel  aforesaid,  free  of  duty  or  toU, 
during  the  term  of  the  said  agreement,  vis,  from  the  26th  day  qfMay 
1836  to  the  27th  day  of  May  1837 :  And  the  truth  is,  and  he  well  knew, 
^hat  the  said  John  Condie,  upon  the  said  occasion  referred  to  in  his  said 
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No.  90.    deposition,  did,  in  the  first  instance,  refiise  to  subscribe  tbe  said  minate 
^u^op    o^^^®^l°^°^  because  it  did  not  contain  a  sufficient  enumeration  oftlie 

July  6  articles  which  were  to  pass  the  toll  free  of  duty»  and  only  did  at  last 
1840.  subscribe  it  upon  Iiis  verbally  agreeing  that  the  meanli^  and  condition, 
and  the  actual  effect  of  the  bargain  as  concluded  between  ihero,  was 
that,  besides  the  articles  enumerated  in  the  said  minute,  all  articles  be- 
longing  to  the  said  Company,  except  wood,  hay,  and  straw,  purchased 
in  for  the  said  work,  should  be  allowed  to  pass  the  said  toil  free  of  duty 
as  aforesaid:  And,  farther,  the  truth  is,  and  be  well  knew, — that  upon 
the  said  occasion,  the  said  John  Condie  did  say  that  it  was  his  under- 
standing of  the  bargain  that  every  thing  was  to  pass  free,  except  ar- 
ticles purchased  into  tbe  work,  such  as  wood,  bay,  and  straw :— and 
that  the  said  John  Condie  did  ask  the  said  Thomas  Bauchop  to  write 
at  the  bottom  of  the  agreement,  that  every  article  except  wood,  hay, 
and  straw,  was  to  pass  toll-free ; — and  that  the  said  Thomas  Bauchop 
did,  at  the  meeting  referred  to,  say,  that  it  was  difficult  to  enumerate 
every  article  which  was  to  be  exempted,  and  did  say  that  the  Company 
was  to  be  exempted  from  toll*duty  of  every  description,  for  and  in  con- 
sideration of  the  sum  mentioned  in  the  agreement ; — and  that  the  said 
Thomas  Bauchop  did,  then  and  there,  farther  say,  *  I  will  pass  my  word 
<  and  my  honour  that  every  article  goes  through  the  toll  free,  just  as 

*  you  have  expressed  yourself,'  or  did  use  words  to  that  effect;— and 
that  the  said  John  Condie  did  say,  that  it  was  on  such  faith  that  be 
subscribed  the  agreement: — and  that  after  the  agreement  was  signed, 
the  said  John  Condie  did  say,  the  only  article  which  had  been  omitted 
to  be  spoken  of  was  bis  own  private  horse  ^— and  that  the  said  Thomas 
Bauchop  then  answered,  <  well,  as  we  have  got  all  settled  but  that,  if 

*  the  toll- man  should  charge  you  for  \U  1*11  rather  pay  it  out  of  my  ovn 

*  pockety'  or  did  use  words  to  that  effect. 

Mure,  for  the  pannel,  objected  to  the  relevancy  of  the 
Indictment,  in  as  much  as  the  statement  of  the  facts,  as  to 
the  agreement  between  Condie  and  the  pannel,  did  not  tra- 
verse the  allegation  contained  in  the  panneFs  deposition. 
The  question  which  the  pannel  is  asked,  and  to  which  he 
depones  negatively,  is,  *  whether  it  was  not  the  under- 

*  standing  of  the  parties  that  every  article  belonging  to 

*  the  Company  was  to  be  allowed  to  pass  free  of  duty.* 
But  when  the  Indictment  proceeds  to  state  what  '  tbe 

*  truth  is,  and  the  pannel  well  knew,'  the  statement  as  to 

*  everjf  article^'  is  qualified  by  the  words,  *  or  at  least 

*  all  articles  belonging  as  said  is,  except  wood,  hay,  and 

*  straw,  &c.' 
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Hakdtside,  for  the  prosecution,   answered, — The   No.  90. 
words  objected  to  are  not  intended  to  traverse  the  parti-  Bau^op, 
colar  part  of  the  pannel's  deposition  referred  to,  but  merely   ^i^^ 


to  state  generally,  in  opposition  to  it,  what  the  Prosecutor 

alleges  to  be  the  truth  of  the  case.  i^vi^ry. 

McNeill,  for  the  pannel,  replied, — ^The  last  statement 
in  the  pannel's  deposition  is  not  alleged  to  be  false.  The 
narrative  of  facts,  as  to  the  agreement  with  Condie,  is  not 
the  reverse  of  anything  contained  in  the  pannel's  oath. 
Everything  which  does  not  traverse  the  oath  must  be 
struck  out  of  that  part  of  the  Indictments 

An  opinion  having  been  expressed  by  the  Court  that 
the  objection  was  well-founded,  the  Abvocate-Deputk 
consented  to  the  passage  printed  in  italics  being  struck  out 
of  the  Indictment,  as  irrelevant. 

The  pannel  pleaded  not  guilty. 

In[.the  course  of  the  proof,  John  Condie,  a  witness  for 
the  prosecution,  having  deponed  that  the  pannel  was 
examined  as  a  witness  before  the  Sheriff-substitute  of 
Lanarkshire,  in  a  case  against  him  (Condie)  under  the 
Small  Debt  Act,  on  the  13th  of  June  1837»  Handtside, 
for  the  prosecution,  proposed  to  ask  what  evidence  the 
pannel  then  gave. 

M'Nbill,  for  the  pannel,  objected  to  the  competency 
of  parole  evidence,  as  to  a  deposition  on  oath,  which  was 
not  taken  down,  and  of  which  no  record  is  kept.  The 
proposed  evidence  is  an  attempt  to  disprove  the  written 
deposition  of  the  pannel,  not  by  proving  facts  contrary  to 
it,  but  by  proving,  by  the  recollection  of  parties,  what  the 
pannel  may  have  said  on  a  different  occasion.  Even  if  he 
bad  sworn  falsely  on  a  different  occasion,  it  would  be  im- 
material to  the  present  case. 

Hanoyside,  for  the  prosecution,  answered, — It  is  ad- 
mitted that  there  is  no  precedent  exactly  applicable  to  the 
present  case,  and  that  a  charge  of  perjury  is  generally 
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No.  90.   proved  by  some  written  evidence.     It  cannot  be  denied 

Bauchop,  that  the  notes  of  a  judge  vrould  be  sufficient  to  establish 

uJo.    R  charge  of  perjury — ^and  the  point  might  arise,  whether 


■  the  same  effect  might  not  be  given  to  the  recollection  of 

oTgery.  ^jj-^ggggg^     By|.  |.jj3j  jg  jjqj  |.j|g  poiot  here.     If  the  charge 

had  been  one  of  emitting  a  false  oath  in  the  Small  Debt 
Court,  the  objection  would  have  been  a  formidable  one. 
But  the  perjury  charged  is  that  contained  in  the  signed 
deposition ;  and  the  prosecutor  is  entitled  to  bring  evi- 
dence of  previous  depositions  by  the  pannel,  in  order  to 
prove  that,  on  the  occasion  libelled,  he  swore  what  he 
knew  to  be  false.  The  agreement  between  Condie  and 
the  pannel  having  been  a  verbal  one,  the  whole  facts  re- 
garding it  must  be  proved  by  parole  evidence,  and  must 
rest  on  the  recollection  of  witnesses.  Nor  can  the  drcum- 
stance  of  the  statement  by  the  pannel  having  been  'made 
on  oath,  render  that  evidence  incompetent  which  would 
otherwise  have  been  admissible. 

McNeill,  for  the  pannel,  replied, — ^We  are  here  in 
1840,  about  to  inquire,  on  the  recollection  of  witnesses, 
what  was  said  on  oath  in  June  1837.  It  is  admitted, 
that  at  this  distance  of  time  the  pannel  could  not  be  con- 
victed, on  such  evidence,  of  having  taken  a  false  oath  in 
the  Small  Debt  Court.  But  the  distance  of  time  is  equally 
important,  when  it  is  attempted  to  prove  that  the  oath  re- 
corded is  false,  because  the  pannel  swore  differently  he- 
fore. 

The  Lord  Justice-Clerk  stated,  that  the  evidence  pro- 
posed to  be  taken  could  not  be  excluded,  but  the  effect  of 
it  remained  for  the  consideration  of  the  Jury. 

The  other  Judges  having  expressed  their  concurrence, 
the  objection  was  repelled,  and  the  examination  of  the 
witness  continued. 

The  proof  having  been  concluded,  the  counsel  on  both 
sides  addressed  the  Jury,  and  the  Lord  Justice-Clerk 
summed  up  the  evidence. 
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The  Jury  unanimously  found  the  pannel  not  guilty.        No.  90. 

Thomas 
Bauchopf 

In  respect  of  which  verdict  of  Assize,  he  was  assoilzied    ^^1%^ 
limpUdteTf  and  dismissed  from  the  bar.  

Perjury. 


Present,  Jaly  22, 

1840. 
LOBDS  MONCREIFP,  MbDWTN,  CoCKBURN. 

Her  Majesty's  Advocate — Handynide — J.  T.  Gordon. 

AOAIHST 

Thomas  Patebson. — B,  R.  BelL  % 

Theft. — A  paDoel  who  appropriated  to  his  own  use  a  sum  of  money 
in  bank  notes  and  silver,  which  he  had  received  from  his  master, 
with  instructions  to  deposit  it  in  the  bank — convicted  of  theft ;  and 
an  objection  to  the  relevancy  of  the  Indictment,  that  the  crime 
charged  amounted  to  breach  of  trust  only,  repelled. 

Thomas  Paterson  was  charged  with  Theft,  No.  91. 

Thomas 
Paterson. 
In  80  TAB  AS,  the  sud  Thomas  Paterson,  being  at  the  date  after  11- . 

belled,  in  the  employment  of  Charles  Gray,  baker,  then  and  now  or  Thefu 
lately  residing  in  Broughton  Street,  Edinburgh,  and  the  said  Charles 
Gray  having,  on  the  2dd  of  April  1839,  within  his  house  or  shop  si- 
tuated in  Broughton  Street  aforesaid,  delivered  to  the  said  Thomas 
Paterson,  the  sum  of  L.20  sterling  in  bank  or  bankers'  notes  for  L.l 
sterlmg  each,  and  silver  money,  along  with  his  bank  book,  with  in- 
structions to  carry  and  deposit  the  said  money  with  the  National 
Bank  of  Scotland,  on  account  of  the  said  Charles  Gray,  the  said  Tho- 
mas Paterson  did,  time  above  libelled,  in  or  near  Edinburgh,  or  at 
Bome  other  place  to  the  Prosecutor  unknown,  wickedly  and  feloniously 
steal,  and  theftuously  away  take,  the  said  sum  of  L.20  sterling,  the  pro* 
perty  or  in  the  lawful  possession  of  the  said  Charles  Gray. 

B.  R.  Bell,  for  the  pannel,  objected  to  the  relevancy 
of  the  Indictment,  that  the  species  facti  libelled  amount- 
ed to  the  crime  of  breach  of  trust  only,  and  not  to  that  of 

theft.      . 

The  objection  was  repelled. 
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No.  91.       The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 

Pateraoriy 

^1840.^      The  Jury  found  him  guilty. 


Thefu 


In  respect  of  which  verdict  of  Assize,  he  was  sentenc- 
ed to  be  imprisoned  in  the  Bridewell  of  Edinbui^h,  for 
the  period  of  twelve  calendar  months. 


NORTH  CIRCUIT. 

Autumn  1840. 


PERTH. 


October  I  Judges.^-TjoKOs  Mackenzie  and  Medwtn. 

1840. 

Her  Majestt's  Advocate. — Cravfurd. 

AGAINST 

Patrick  Thomas  Caulfieu). — Stuart, 

Indictment — Falsehood,  Fraud,  and  Wilful  Imposition.— In  an 
ludiotmeDt  for  the  above  crioae,  the  mioor  proposition  of  which  oos- 
tains  a  general  narrative,  followed  by  several  specific  charges,  it  is 
not  necessar^  that  the  introductory  narrative  should  be  such  as  to 
constitute  '     tselfa  relevant  charge. 

StrS      P-^TRici    Thomas  Caulfield  was  chai^d  with 
Thomaa  Falsehood.  Fraud,  and  Wilful  Imposition^ 


Falsehood  ^^  ^^  '^^  ^^*  ^  ^^  Patrick  Thomas  Caulfield  having  devised  a 
Fraud,  &o.  wicked  and  felonious  scheme  for  obtaining  credit  and  money  from  the 
lieges,  by  false  and  fraudulent  representations,  did»  in  punmanee  of  the 
said  scheme,  in  the  course  of  the  years  1837,  1838,  and  1839,  assome  s 
false  name  and  character,  and  did  wickedly,  ikisely,  and  felonioosly  re^ 
present,  and  pretend  to  many  persons  in  the  city  and  county  of  Perth, 
that  he  was  a  baronet  or  a  knight^— that  he  was  a  landed  proprietor  in 
Ireland, — that  he  had  a  factor  in  the  management  of  his  estate*  and 
that  he  expected  remittances  of  money.  And,  in  particular  (1.),  on  se- 
veral occasions  between  the  1st  day  of  March,  and  Idth  day  of  Sep* 
tember  1 839,  the  particular  time  or  times  being  to  the  Prosecutor  un- 
known, and  within  the  house  in  Bridgend  of  Perth,  occupied  by  Jamiv 
Oliver,  innkeeper  there,  the  said  Patrick  Thomas  Caulfield  did  wicked- 
ly, falsely,  fraudulently,  and  feloniously  represent  and  pretend  to  the 
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said  Janips  Oliver  that  hu  name  was  Sir  Thomas  Caulfieldt-^thnt  he    No.  92. 
was  a  landed  proprietor  in  Ireland,  and  had  laud  at  his  disposal,  which  .^^^^^^ 
he  wished  to  let« — that  he  had  a  factor  in  the  management  of  his  estate,  Canifidd, 
from  whom  he  expected  remittances  of  money, — and  he  did,  by'these  and  ^^^^> , 
the  hke  tklse  representations  and  pretences,  wilfully  and  wickedly  impose      ia4o. 
opon  the  said  James  Oliver,  and  did  thereby  prevail  upon  and  induce  ■        ■      ■ 
him  to  advance  on  credit  to  him  from  time  to  time^during  the  period  PMltehoml, 
above  libelled,  sums  of  money,  victualf,  liquor,  and  other  artides^to  the  ' 

amount  of  L.S8,  5s.  lid.  sterling,  or  thereby,  which  he  did  not  repay 
or  account  for  to  the  said  James  Oliver,  but  appropriated  to  his{own 
uses  and  purposes,  whereby  the  said  James  Oliver  was  defrauded  and 
wiirully  imposed  upon  by  the  said  Patrick  Thomas  Caulfield. 

The  Indictment  contained  seven  other  similar  charges. 

Stuart,  for  the  panned  objected  to  the  relevancy  of  the 
Indictment,  that  the  general  charge  in  the  minor  propo- 
sition was  not  complete,  as  it  did  not  contain  an  allega- 
tioD  of  any  result  having  followed  the  course  of  condacl 
libelled,  which  is  necessary  to  constitute  a  proper  criminal 
charge.     (Alison,  Vol.  II.  Pp.  232,  875.) 

The  Advocate-Depute,  for  the  prosecution,  answer- 
ed,— The  part  of  the  Indictment  to  which  alone  the  ob- 
jection applies,  is  not  criminatory,  but  explanatory  only. 
It  does  not  in  any  way  prejudice  the  pannel,  and  the  In- 
dictment would  be  good,  though  the  general  charge  were 
struck  out 

The  Court  repelled  the  objection,  observing,  that  though 
the  Indictment  was  not  drawn  in  the  usual  and  most  cor- 
rect form,  with  a  general  minor  proposition  relevant  when 
separated  from  the  particular  charges,  yet  such  a  general 
minor  is  not  essential,  and  the  pannel  is  not  prejudiced  by 
the  introduction  into  the  libel  of  clauses  which  are  merely 
explanatory,  or  preparatory  of  certain  specific  charges,  all 
of  which  are  admitted  to  be  relevantly  laid. 

The  pannel  pleaded  guilty  of  two  of  the  charges  con- 
tained in  the  Indictment. 
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P^  Ndt  ^^  respect  of  which  judicial  confession,  he  was  sentenc- 
Tbomu  ed  to  be  imprisoned  in  the  Jail  of  Perth,  for  the  period  of 
Perth, '  twelve  Calendar  months. 

October  1 
1840. 


J«ud,1fc'.  HIGH  COURT. 

Sov.  23  FreseDt, 

1040. 

The  Lobd  Justics-Clbrs*, 
Lords  'Moncreiit,    Cockburn. 
HsB  Majesty's  Advocatb. — Craufurd^^.  T.  Oorimu 

AGAINST 

John  Magkbmzib. — Cleghorn. 

Indictment — Locus  DblIcti. — A  Libel,  charging  a  pannd  with  an 
aggravated  Assault,  found  not  proven,  in  consequence  of  an  errooeotu 
statement  of  the  occupation  of  the  house  set  forth  as  the  locui  ddkti 

No.  83.       John  Mac  kenzie,  designed  *  now  or  lately  residing 
Macke^e  *  ^^^^  Andrew  Eagleton,  labourer,  now  or  lately  residing 

*  in  Innes  Court,  Pleasance,  in  or  near  Edinburgh,'  was 

"*  charged  with  Assault,  aggravated  by  having  been  comniit- 
ted  to  the  injury  of  the  person,  effusion  of  blood,  and  dan- 
ger of  life. 

In  so  far  as,  on  the  27th  of  September  1840, the  said  John  M*KeD- 
zie  did,  within  the  house  situated  In  Innes  Court  aforesaid,  then  and 
now  or  lately  occupied  by  the  said  Andrew  Eagleton,  wickedly  and  fe- 
loniously attack  and  assault  David  M^Kenzi^t  mason,  then  and  now  or 
lately  residing  with  the  said  Andrew  Eagleton,  and  did  with  his  fist 
strike  him  repeatedly  on  the  head,  face,  and  other  parts  of  the  body, 
and  did,  then  and  there,  with  a  poker  or  piece  of  iron,  or  some 
other  instrument  to  the  Prosecutor  unknown,  strike  the  said  David 
M^Kenzie  one  or  more  violent  blows  on  the  head,  and  did  fell  him  to 
the  ground,  and,  while  he  was  on  the  ground,  did  kick  him  several 
times  on  the  side,  by  all  which  he  was  severely  cut  and  wounded,  to 
the  injury  of  his  person,  effusion  of  blood,  and  danger  of  life. 

The  pannel  pleaded  not  guiltv,  and  a  proof  was  led. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY. 


525 


It  turned  out,  that  the  house  in  which  the  pannel  and    No.  93. 
the  person  assaulted  were  fellow-lodgers,  and  in  which  Mackenzie, 
the  assault  libelled  on  took  place,  was  not  occupied  by   ^i^^ 

Andrew  Eagleton,  as  set  forth  in  the  Indictment,  but  by 

his  wife,  Helen  Williamson,  or  Eagleton.  This  woman  ^••■"^*- 
(who,  as  well  as  others  of  the  witnesses  who  lodged  in  the 
house  in  question,  was  designed  '  now  or  lately  residing 
with  the  said  Andrew  Eagleton,')  deponed  that  she  had 
taken  the  house  in  Innes  Court  in  her  own  name,  and 
that  she  lived  in  it  apart  from  her  husband,  who  occupied 
a  house  in  a  different  part  of  the  town.  And  the  fact  of 
the  occupation  being  hers,  and  not  her  husband's,  was 
fully  proved  by  other  witnesses. 

The  Court,  in  these  circumstances,  stopped  the  case,  and 
the  Jury,  under  the  direction  of  the  Lobd  Jtjstice-Clerk, 
found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


Present, 

Thb  Lord  Justice-Clerk. 

LoBDs  Mackbkzie,  Mbdwtn. 


0ea7 
1840. 


Her  Majbsttb  Advocate— iS0/.-(j«it.  Maiiland — Crau/urd. 


AGAINST 

Walter  Hamilton  Smith — Camtgy  Ritchie. 

Forgery — A  pannel  convicted  of  forging  a  certificate  of  poverty,  and 
delivering  it  to  a  party  for  the  purpose  of  obtaining  charity,  iiggra*" 
vated  by  a  previous  conviction, — sentenced  to  ten  years  transpor- 
tation. 

Walter  Hamilton  Smith  was  charged  with  For-  ^J*; 
gery,  especially  when  committed  by  a  person  who  has  been  Hamilton 
previously  convicted  of  forgery,  as  also  the  wickedly  and  _^ 
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^J^^   feloniously  using  and  uttering^   as  genuine,  any  forged 

Hamilton  Writing,  knowlug  the  same  to  be  forged,  especially  when 

Dec  1    committed  by  a  person  who  has  been  previously  convicted 

^^^'    of  using  and  uttering  a  forged  writing,  knowing  the  same 


Forgery.    tO  bc  foTgcd, 


In  80  FAR  AS,  on  the  9th  day  of  October  1 840,  in  or  near  Edio- 
burgh,  or  at  some  other  time  and  place  to  the  Prosecutor  unknown,  the 
said  Walter  Hamilton  Smith  did  wickedly  and  feloniously  write  and  fa- 
bricate, or  cause  and  procure  to  be  written  and  fabricated,  a  certiBcate 
or  other  writing,  in  the  following  or  similar  terms : — 

*  Si.  CuMeris  JUame, 
•  9/A  Octr.  1840, 
*  We  the  undersignd,  having  considered  the  State  of  the  late  Wil- 

*  liara  Smith's  family  consider  that  the  rights  of  humanity  would  in  a 

*  great  measure  be  neglected  were  we  to  pass  them  over  without  assist- 
« ance  :*  And  the  sud  Walter  Hamilton  Smith  did,  time  and  place 
above  libelled,  or  at  some  other  time  and  place  to  tlie  Prosecutor  no- 
known,  wickedly  and  feloniously  forge  and  adhibit,  or  cause  and  pro- 
cure to  be  forged  and  adhibited,  on  the  said  certi6cate  or  other  writiog, 
the  words  ^  Davd.  Dickson  Min.  James  Craig  C.  Missy.,  William 
<  Cockburn  Elder  Geo.  Gibson  Elder;'  intending  the  words,  <  Davd. 

*  Dickson,  Min.'  to  pass  for,  and  be  received  as,  the  genuine  suhicrip- 
tion  of  the  Reverend  Doctor  David  Dickson,  then  and  now  or  Utely 
one  of  the  ministers  of  the  parish  of  Saint  Cuthberts,  in  the  county  of 
Edinburgh,  and  then  and  now  or  lately  residing  at  Saint  Cuthberts 
Manse,  in  the  parish  and  county  aforesaid  ;  and  the  words  '  James 
'  Craig  C.  Missy.,' '  William  Cockburn  Elder,'  and  '  Geo.  Gibson  El- 
der,' to  pass  for,  and  be  received  as,  the  genuine  subscriptions  of  some 
persons  to  the  Prosecutor  nnknown,  or  being  altogether  fictitious  sub- 
scriptions :  Farther,  the  said  Walter  Hamilton  Smith  did,  on  the  iOth 
of  October  1840,  and  at  or  near  to  the  door  of  the  Manse  of  Currie,  in 
the  parbh  of  Currie,  in  the  county  of  Edinburgh,  then  and  now  or 
lately  occupied  by  the  Reverend  Robert  Jauiieson,  minister  of  said 
parish,  wickedly  and  feloniously  use  and  utter  as  genuine  the  iulse, 
fabricated,  and  forged  certificate,  or  other  writing  above  libelled,  hat- 
ing thereon  the  said  forged  subscriptions,  he  well  knowing  the  s^jne 
to  be  forged,  by  then  and  there  delivering  the  same  to  the  said  Robert 
Jamieson,  for  the  purpose  of  inducing  him  to  give  him  money  on  the 
credit  of  the  said  certificate,  or  other  writing  :  And  the  said  Walter  Ha* 
niilton  Smith  has  been  previously  convicted  of  forgery,  and  of  using  and 
uttering  a  forged  writing  as  genuine,  knowing  the  same  to  be  forged. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 
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The  Jury  unaDimooaly  found  him  guilty,  as  libelled.        No.  m. 

'  '  o        /»  Walter 

Hamilton 

In  respect  of  which  verdict  of  Assize,  he  was  sentenc-    n^^i 
ed  to  be  transported  beyond  seas,  for  the  period  of  ten     '^^^ 


GLASGOW  CIRCUIT. 
Winter  1811. 

Jiin.  0 

Judges. — Lords  Medwtn  and  Cockburn. 
Her  Majesty's  Advocate. — Dea$. 

AGAINST 

Alexander  Fxndlatbr  and  James  M«Douoali«, — Roll  Maxwell-^ 

W.  S.  Walker. 

Haltirsatxon  in  Office,  and  Breach  of  Public  Trust. — In- 
DicTM£KT« — ^Assault.— L  An  Indictment  for  malversation  in  office, 
and  breach  of  public  trust  objected  to,  and  that  charge  abandoned. 

2.  Two  pannels,  who  pleaded  guilty  of  assault,  especially  when  com- 
mitted by  an  officer  of  the  law  upon  a  prisoner  under  bb  charge,  or 
in  his  custody,  and  more  especially  still,  when  committed  by  such 
officer  upon  a  prisoner,  for  the  purpose  of  extorting  from  such  pri- 
soner a  confession  of  guilt,— sentenced  to  imprisonment  for  nine  and 
six  months  respectively. 

Alexander  Findlater,  formerly  superintendent  of  No.  96. 
the  police  eBtaUishment  of  Anderston,  and  James  Mac*  FinduTter 
DouGALL,  a  substitute  police  oflScer  in  the  same  esta-  M.Doa^, 
blishment,  were  charged  with  Assault,  especially  when 
committed  by  an  officer  of  the  law  upon  a  prisoner  under  *  ^1^7^' 
his  charge  or  in  his  custody,  and  more  especially  still    ^^^ 
when  committed  by  such  officer  upon  a  prisoner  for  the 
purpose  of  extorting  from  such  prisoner  a  confession  of 
guilt;  and  the  pannel  Findlater  was  also  charged  with 
Malversation  in  Office  and  Breach  of  Public  Trust,  more 
particularly  the  effecting,  by  a  superintendent  of  police,  or 
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A^^'^d  ^^^  assisting  to  effect,  a  compromise  between  persons  ap- 
Findiater  prehended  or  in  custody  on  a  charge  of  theft,  and  the 

M*Dougim,  party  or  parties  upon  whose  charge  or  complaint  they 

^jan!T'  were  so  apprehended  or  in  custody,  with  the  view  ot  pre- 

1841.    venting   the  said  persons  so  apprehended  from  being 


MaiTena-  bi*ought  to  justicc,  and  also  the  discharging  or  liberating, 
offi  ^^    ^y  ^^^^  superintendent,  of  the  said  persons  apprehended 
as  aforesaid,  without  bringing  such  persons  before  a  ma- 
gistrate, or  obtaining  any  lawful  authority  for  discharg- 
ing or  liberating  them  from  custody. 

In  flo  FAK  AS,  (1.)  on  the  20t}i  of  July  1840,  John  Lobb,  lately  a 
weaver,  and  now  or  lately  a  prisoner  in  the  prison  of  Glasgow,  having 
been  apprehended  by  the  said  James  M*Dougall,  then  a  substitute 
police-officer  in  the  police  establishment  of  Anderston,  of  which  esta- 
blishment the  said  Alexander  Findlater  was  then  superintendent,  and 
the  said  John  Lobb  having  been  taken  by  the  said  James  M*Dougallto 
the  police  office  of  Anderston,  and  detained  or  confined  therein,  od  a 
charge  of  having,  on  or  about  the  iSth  day  of  July  1840,  stolen  from 
the  house  occupied  by  Janet  Dick,  otherwise  Lindsay,  situated  io  or 
near  North-street  of  Anderston,  a  silver  watch,  the  property,  or  io  the 
lawful  possession  of  the  said  Janet  Dick,  otherwise  Lindsay,  the  said 
Alexander  Findlater  and  James  M'Dougall  did,  both  and  each,  or  ooe 
or  other  of  them,  within  or  near  to  the  police  office  of  Anderston  afore- 
said, wickedly  and  feloniously  attack  and  assault  the  said  John  Lobb, 
and  did,  with  a  pair  of  leather  taws,  or  with  some  other  weapon  or  wea- 
pons to  the  Prosecutor  unknown,  strike  the  said  John  Lobb  several 
severe  blows  upon  the  back  and  other  parts  of  his  body,  and  did  other- 
wise maltreat,  beat,  and  abuse  the  said  John  Lobb  to  the  injury  of  his 
person,  and  did   handcuff  or  threaten  to  handcuff  the  said  John 
Lobb,  and  did  threaten  to  tie  him  to  a  drum,  and  to  strike  or  beat  him 
more  severely  than  he  had  been  struck  or  beaten  as  aforesaid,  unless  be 
would  confess  the  foresaid  crime  of  theft,  of  which  he  stood  charged  ai 
aforesaid,  and  all  this  both  and  each,  or  one  or  other  of  them,  the  said 
Alexander  Findlater  and  James  M'Dougall,  did  for  tlie  wicked  and  fe- 
lonious purpose  of  extorting  from  the  said  John  Lobb  a  confession  that 
he  the  said  John  Lobb  was  guilty  of  the  foresaid  crime  of  theft,  of 
which  he  stood  charged  as  aforesaid^  and  which  confession  was  thereby 
extorted  from  the  said  John  Lobb  accordingly  :  And  the  said  Alexander 
Findlater  was,  time  first  above  libelled,  superintendent  of  the  police 
establishment  of  Anderston  aforesaid,  and  as  such  was  entrusted  with  the 
care  of  persons  detained  or  confined  in  the  police  office  of  Anderston 
aforesaid,  and  with  the  superintendence  of  the  conduct  of  the  ofiicfrs 
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and  others  employed  in  tbe  said  police  establish meot :     And  the  sav 
James  M'Dougall  was,  time  first  above  libelled,  a  substitute  police-  ^^ 
officer  Id  the  -said  police  establishment,  and,  as  such,  entrusted  with  the  and  >v 
custody  or  charge  of  persons  detained  or  confined  in  the  police  office  M<Dougav 
of  Anderston  aforesaid :  Likbas,  (2.)  on  the  10th  of  August  1840,     ja^T' 
Janet  Shaw  or  Ferguson,  and  Mary  Xjrieve,  servants  to,  and  residing      1841. 
with  David  Cowan,  flesher,  Argyle  street  of  Glasgow,  having  been  ap-  ■ 

prehended  or  in  custody,  on  a  charge  or  complaint  made  by  the  said  ^J|J,n^"*" 
David  Cowan,  and  Mary  Caldwell  or  Cowan,  wife  of,  and  residing  Office. 
with  the  said  David  Cowan,  or  one  or  other  of  them,  of  having,  about 
the  time  last  above  libelled,  stolen  from  the  house  in  or  near  Argyle 
street  of  Glasgow,  then  occupied  by  the  said  David  Cowan,  certain 
sums  of  money,  and  various  other  articles,  the  property,  or  in  the  law- 
fal  possession  of  the  said  David  Cowan,  and  of  the  said  Mary  Caldwell 
or  Cowan,  or  of  one  or  other  of  them  ;  and  the  said  Janet  Shaw  or  Fer- 
guson and  Mary  Grieve  having  been,  both  and  each,  or  one  or  other  of 
them,  apprehended  or  in  custody  on  the  foresaid  charge,  and  taken  to  the 
police  office  of  Anderston  aforesaid,  and  there  brought  before  tiie  said 
Alexander  Findlater,  as  superintendent  of  the  police  establishment  of 
Anderston  aforesaid,  the  said  Alexander  Findlater,  then  ho  Iding  the 
office  of  superintendent  of  the  said  police  establishment,  did,  then  and 
there,  wickedly  and  feloniously,  and  in  breach  of  the  duties  of  his  said 
office,  and  of  the  public  trust  reposed  in  him,  as  superintendent  fore- 
said, and  to  the  defraud  or  obstruction  of  public  justice,  effect,  or  assist 
in  effecting,  an  illegal  and  unwarrantable  compromise  betwixt  the  said 
Janet  Shaw  or  Ferguson  and  Mary  Grieve,  on  the  one  hand,  and  the 
laid  Mary  Caldwell  or  Cowan  on  the  other  hand,  whereby  the  said 
Mary  Caldwell  or  Cowan  agreed  to  depart  from  the  foresaid  charge  of 
theft  against  tbe  said  Janet  Shaw  or  Ferguson  and  Mary  Grieve,  and 
the  aaid  Janet  Shaw  or  Ferguson  and  Mary  Grieve  did,  on  condition 
of  their  being  set  at  liberty,  acknowledge  themselves  guilty  of  the  fore- 
said charge  of  theft  on  which  they  had  been  apprehended,  or  were  in 
custody  as  aforesaid,  and  whereby  the  said  Janet  Shaw  or  Ferguson  and 
Kary  Grieve  did  farther  agree,  in  consequence  of  the  said  Mary  Cald- 
vell  or  Cowan  departing  from  the  said  charge  of  theft  against  them,  to 
leave  her  service,  and  to  depart  from  all  claim,  at  their  instance,  for 
vages  against  the  said  Mary  Caldwell  or  Cowan :  And  the  said  Alex- 
ander Findlater  did,  in  consequence  of  the  said  illegal  and  unwarrant- 
able agreement  and  compromise  entered  into  as  aforesaid,  and  in  im- 
plement thereof,  in  breach  of  his  duty  as  superintendent  foresaid, 
vickedly  and  feloniously,  of  his  own  authority,  and  without  bringing 
tbe  aaid  Janet  Shaw  or  Ferguson  and  Mary  Grieve  before  a  magistrate, 
or  obtaining  any  lawful  order  or  authority  for  liberating  or  discharging 
them  from  custody,  liberate  and  discharge,  or  cause  to  be  liberated  or 
discharged  from  custody  the  said  Janet  Shaw  or  Ferguson  and  Mary 

VOL.  II.  2  M 


\ 
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^  Grieve,  and  did  thus  defeat  or  obstruct,  or  attempt  to  defeat,  the 
ji}ssMnd€r  course  of  public  justice,  all  in  breach  of  the  duties  of  his  office,  and  of 
^^Jsme^  the  public  trust  reposed  in  him  as  superintendent  foresaid. 

GlftsgoWy 

Jan.  9        Hall  Maxwell,  for  the  pannel,  Findlater,  objected 

^  to  the  relevancy  of  the  Indictment,  in  respect  the  nature 

Maivena-  of  the  trust  which  he  was  charged  with  having  ^broken, 

Office,    and  the  duties  of  the  office  in  which  the  malversation  was 

alleged  to  have  been  committed,  were  not  set  forth.   It  is 

the  more  necessary  that  this  should  be  done,  since  breach 

of  trust,  in  its  common  acceptation,  involves  fraudulent 

intromissions  with  money  or  effects,  and  malversation  of 

office  infers  some  bribe  or  personal  advantage. 

The  opinion  of  the  Court  seemed  to  be,  that  the  objec* 
tion  was  well  founded,  and  their  Lordships  were  inclined 
to  certify  the  case. 

Deas,  for  the  prosecution,  consented  to  depart  from 
the  charge  of  malversation  in  office  and  breach  of  public 
trust. 

The  pannels  pleaded  guilty  of  the  assault  as  libelled. 

In  respect  of  which  judicial  confession,  they  were  sen- 
tenced to  be  imprisoned  in  the  prison  of  Glasgow,  Find- 
later  for  the  period  of  nine,  and  M'Dougall  for  six  calen- 
dar months. 
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HIGH  COURT. 


Breient.  Feb.  U 

1841. 

Thb  Lord  Justicb-Clbbk. 

Loads  Mbadowbank,  Gockbvsk. 

Hbr  Ma^bsty*8  Adyocatk— iSo/.«(r«ii.  MaUland-^Craii^krd, 

AGAINST 

Maby  Ann  Caibns,  Thomas  Pubybs  and  Mabtha  Coknob  ob 

PuBYBs. — p.  RuMitiL 

WiTiTBss.— Pabbnt  and  ChiIiD. — Statute  3d  and  4th  VicTOBUy 
c.  59. — ^A  girl,  under  the  years  of  pupillarityy  found,  under  the  pro- 
Tinons  of  the  above  statute,  to  be  an  admissible  witness  against  her 
6ther. 

Mart  Ann  Cairns,  Thomas  Purves  and  Martha  ^^o.96. 

n  ^^  MsTY  Aon 

Connor  or  Purves  were  charged,  the  first  with  the  caimf, 
crime  of  Theft,  the  second  alternatively  with  Theft  or^^^^ 
Reset,  and  the  third  with  Theft,  aggravated  by  previous  Theft,  Sk. 
cQaviction. 


They  pleaded  not  guilty,  and  a  proof  was  led. 

Mary  Ann  Puryes,  daughter  of  the  pannel  Thomas 
Purves,  a  girl  under  eleven  years  of  age,  was  tendered  as 
a  witneiss  for  the  prosecutioiu 

F.  Russell,  for  the  pannels,  objected  to  the  admissi- 
bility of  the  witness.  The  statute  8d  and  4th  Victoria, 
c.  59,  §  1,'  although  it  takes  away  the  option  which  for- 


*  <  That  from  and  after  the  passing  of  this  act,  it  shall,  by  the  law  of 

*  Scotland,  be  no  objection^to  the  admissibility  of  any  witness,  that  he  or 

*  she  is  the  father  or  mother,  or  son  or  daughter,  or  brother  or  sister,/ 
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No.  96.    merly  enabled  parents,  and  children  not  within  the  years 

Curns,    of  pupiUarity,   respectively  to  decline  giving  evidence 

^Feb.  lb'  against  each  other,  does  not  render  admissible  a  pupil 

'  1841.    child,  who  has  been,  by  a  long  course  of  decisions,  deter- 

Thef t,  &C.  mined  to  be  an  incompetent  witness  against  a  parent 

Craufurd,  for  the  prosecution,  answered, — ^A  child 
was  always  a  competent  witness  against  a  parent,  with 
the  right  of  exercising  the  option  of  giving  or  declining 
to  give  evidence.  The  principle  on  which  a  pupil  child 
has  been  excluded  was,  that  the  Court  held  that  a  child 
of  such  tender  years  was  not  in  a  condition  to  use  with 
discretion  the  option  committed  to  children,  and  that, 
therefore,  there  was  no  other  course  but  to  refuse  such 
testimony.  Since,  however,  the  option  is  now  taken  away 
from  children  generally,  this  principle  no  longer  applies, 
and  there  seems  no  reason  why  a  pupil  child  should  not 
be  admitted. 

Lord  M£adowbank. — I  was  at  first  disposed  to  repel 
the  objection,  but,  on  examining  the  words  of  the  recent 
statute,  I  have  great  doubts  whether  it  is  not  well  foui^ilcd. 
The  statute  merely  takes  away  the  option.  A  pupil  child 
had  formerly  no  option,  and  therefore  is  not  affected  by 
this  provision  of  the  statute. 

Lord  Cockburn. — Having  a  decided  opinion,  that  a 
child  has  always  been  a  competent  witness  against  a  pa- 
rent^ and  that  the  reason  why  a  pupil  child  was  not  ad- 
mitted was,  that  it  was  considered  not  fit  to  exercise  the 
option  of  giving  or  declining  to  give  evidence,  I  can  have 
no  doubt  that,  under  the  words  of  the  statute,  the  witness 
is  admissible. 

The  Lord  Justice-Clerk. — I  am  clearly  of  the  same 
opinion. 


<  by  consanguinity  or  affinity,  or  uncle  or  aunt,  or  nephew  or  neice  by 
'  coDsangoinity,  of  any  party  adducing  such  witness  io  any  action, 
*  cause,  prosecution,  or  other  judicial  proceeding,  civil  or  criroiDal;  nor 
f  shall  it  be  competent  to  any  witness  to  decline  to  be  examined  and 
'  give  evidence  on  the  ground  of  any  such  relationship.' 
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The  objection  was  accordingly  repelled,  and  the  witness  No.  96: 

•       a  Mary  Alia 

examinea.  Cairns, 

andotherty 
Feb.  15 

The  proof  having  been  concluded,  the  Jury  unanimous-    ^^^    ' 
ly  found  the  pannel,  Mary  Ann  Cairns,  guilty  of  the  theft  ^heft,  &c 
libelled,  and  the  pannel,  Thomas  Furves,  guilty  of  the  re- 
set libelled,  and  the  libel  against  the  pannel,  Martha  Con- 
nor or  Purves,  not  proven. 

In  respect  of  which  verdict  of  Assize,  Cairns  was  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years ;  and  Purves  to  be  imprisoned  in  the  Bridewell 
of  Edinburgh,  for  the  period  of  ten  calendar  months ;  and 
Connor  or  Purves  was  assoilized  simpUciter^  and  dismiss- 
ed from  the  bar. 


Present,  Feb.  22 

1841. 

The  Lord  Ju9Tic£-Ci.erk. 
Lords  Mackekzib,  Moncreiff. 
Her  Majesty's  Advocate — Craufurd — J.  T.  Gordon 

AGAINST 

Peter  Kerr  or  Carr. — C-  G.  Robertson, 

Uttering  Base  Coin. — Statute  2d  William  IV.  c.  34. — Indict- 
ment.— Certain  words  struck  out  of  an  Indictment  under  the  above 
statate,  as  not  being  warranted  by  its  provbions. 

Peter  Kerr  or  Care  was  charged  with  contravention  of  Na  07. 
the  act  2d  William  IV.  c.  34,  $  7,  by  Uttering  Base  Coin,  Kerr. 
havinff  at  the  time, '  or  on  the  day'  of  such  uttering,  other  — — 

,  ^.      .      ,.  .  ^  ^  Uttering 

base  coin  m  bis  possession.  bue  coin. 

C.  G.  Robertson,  for  the  pannel,  objected  to  the  re- 
levancy of  the  Indictment,  that  the  minor  proposition  did 
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yo.  97.  not  set  forth  the  crime  exactly  in  the  words  of  the  statute, 
Kerr,    Under  which  alone  the  charge  was  laid. 

Feb   22  rr« 

1841.        The  Court  allowed  the  Prosecutor  to  strike  out  the 
words  ^  or  on  the  day ;'  and,  as  the  Indictment  exptesAj 


bJ^ramL  contained  the  statutory  words,  *  at  the  time,'  the  objection 
was  repelled. 

The  pannel  pleaded  not  guilty. 

The|Jury  unanimously  found  him  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  prison  of  Edinburgh,  for  the 
period  of  eighteen  calendar  months. 


1841.  Present, 

Tbb  Lord  Justicb-Clvrk, 

Lords  Mackenzie,  Moncrbiff. 

Her  Majesty's  Advocate. — SoL-Gen*  MaUtand-^Darndtofu 

AGAINST 

John  CmusTiB  and  James  Christis. — IPNeilU-Ituudl-^ 

E,  S.  Gordon. 

Breach  op  Trust  and  Ebcbezzlbmbnt. — ^Falsehood  and  Fraud- 
Indictment. — Minutes  of  debate  ordered  on  the  releTancy  of  an 
Indictment  for  the  above  crimes,  but  the  pannels  subsequently  tried 
and  acquitted  on  a  new  indictment. 


No.  98.       John  and  James  Christie  were  charged,  along  with 
Jimes    Geobge  Christie,  with  Breach  of  Trust  and  Embez- 
zlement, as  also  Falsehood  and  Fraud, 


Chritde. 


BrMdhof 

'^''^^  *?5      In  so  FAB  ASy  the  said  John  Christie  and  James  Christie  having  beeOt 

loent.     ia  or  about  January  1838,  appointed  agents  at  Golspie,  in  the  shire  of 

Satherland,  for  the  branch  at  Golspie  aforesaid,  of  the  banking  cocn- 

pany  then  and  now  or  lately  carrying  on  business  in  or  near  Aberdees, 

under  the  title  of  the  Aberdeen  Town  and  County  Banking  Compaovi 
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or  under  some  similar  title,  and  having  been  empowered  and  entrusted   No.  9& 
as  agents  aforesaid,  by  the  said  banking  company,  to  receive  in  name,  ^^^  ^^ 
or  on  account  of  the  said  banking  company,  payments  of  money  in    Christie, 
ctth,  bank  and  bankers'  notes,  checks,  bills,  orders,  or  oiherwite,  made  ^^l<^ch  12 

into  the  said  branch  of  the  said  banking  company,  under  the  obligation ' 

duly  to  enter  the  same  in  the  book  or  books  of  the  said  branch  of  the  Breach  of 
■aid  banking  company,  and  as  agents  aforesaid,  to  hold  the  money  so  Trust  and 
paid  as  aforesaid,  for  the  said  banking  company^  or  to  employ  the  same  ^^^'^^^ 
for  behoof  of  the  said  banking  company,  in  managing  and  conducting 
the  business  and  afikirs  of  the  said  branch  of  the  said  banking  com- 
pany, and  not  for  their  own  uses  and  purposes,  and  duly  to  ac- 
count for  the  same  to  the  said  banking  company,  or  to  the  ca- 
shier and  the  directors  thereof  or  one  or  more  of  them,  or  other 
person  or  persons  on  behalf  of  the  said  banking  company ;  and 
having  acted  as  agents  aforesaid  from  about  January  1888  till  about 
the  banning  of  July  1840;  and  the  said  George  Christie  hav- 
mg  been  appointed  by  the  said  John  Christie  and  James  Christie,  or 
one  or  other  of  them,  accountant  or  clerk,  or  at  least  having,  during  the 
said  period  or  part  thereof,  acted  as  accountant  or  derk,  or  in  some 
other  similar  situation  of  trust  and  responsibility  in  the  said  branch  of 
the  said  banking  company,  under  the  said  banking  company,  and  un- 
der the  said  John  Christie  and  James  Christie,  as  agents  empowered 
and  entrusted  as  aforesaid,  or  under  one  or  more  of  them,  and  being  in 
the  full  knowledge  of  the  trust  reposed  in  the  said  John  Christie  and 
James  Christie,  and  of  the  duty  and  obligation  incumbent  on  them,  as 
aforesaid ;  and  being  himself,  in  virtue  of  the  trust  reposed  in  him  as 
accountant  or  clerk,  or  acting  in  some  similar  situation  as  aforesaid,  un- 
der the  obligation  duly  to  enter  in  the  book  or  books  of  the  said  branch 
of  the  said  banking  company,  payments  of  money  in  cash,  bank  and 
bankers'  notes,  checks,  bills,  orders,  or  oiherwiae^  made  into  the  said 
branch  of  the  said  banking  company,  and  to  hold  the  money  so  paid  for 
the  said  banking  company,  or  in  so  far  as  he  had  power  and  authority 
to  employ  the  same  for  behoof  of  the  said  banking  company  in  the  bu- 
siness and  aflfairs  of  the  said  branch  of  the  said  banking  company,  and 
not  for  his  own  uses  and  purposes,  or  those  of  the  said  John  Christie 
and  James  Christie,  or  either  of  them;  and  various  payments  of  money  in 
cash,  bank  and  bankers'  notes,  checks,  bills,  orders,  or  otherwisef  hav- 
ing been  at  various  times  between  the  said  month  of  January  1838, 
and  the  month  of  July  1840,  made  by  various  persons  into,  and  lodged 
with,  the  said  branch  of  the  said  banking  company,  at  or  near  the 
office  of  the  said  branch  at  or  near  Golspie  foresaid,  the  said  John 
Christie,  James  Christie,  and  George  Christie,  all  and  each,  or  one  or 
more  of  them,  falsely,  fraudulently,  wickedly,  and  feloniously,  and  in 
breach  of  the  trust  reposed  in  the  said  John  Christie  and  James  Christie 
asaforesaid,  and  in  breach  of  the  trust  reposed  in  the  said  George  Christie 
as  aforesaid,  or  in  breach  of  one  or  other  of  the  said  trusts,  did,  then  and 
there,  or  at  some  other  times  and  places  to  the  Prosecutor  unknown,  fiul 
duly  to  enter  in  the  book  or  books  of  the  said  branch  of  the  said  banking 
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No.  98.  company  the  said  payments  of  money  made  as  aforesaid,  or  part  thereof, 

'^Jamw  ^  and  did  embezzle  the  money  so  paid,  or  part  thereof,  and  appropriate 

Christie,   the  same  to  their  own  uses  and  purposes,  and  did  fail  duly  to  account 

^Ml^^  for  the  same  to  the  said  banking  company,  or  to  any  person  acting  od 

^  their  behalf,  and  did  thereby  defraud  the  said  banking  company  of  the 

Breach  of  smd  money  so  paid,  or  part  thereof,  the    said   money   so  paid  as 
Tnwt  and  aforesaid,  being  the  property  or  in  the  lawful  possession  of  the  said 
ment.  '  banking  company,  or  the  said  banking  company  being  responsible 
and  liable  for  the  amount  of  the  same  to  the  Tarious   persons  by 
whom,   or  on  whose  behalf  the  said  payments   of  money   had  beeo 
made  into  and    lodged   with  the  said  branch    of  the   said   bankiDg 
company  as  aforesaid :  More  particularly,  (1.)  David  Neish,  now  or 
lately  residing  in  or  near  Golspie,  in  the  shire  of  Sutherland,  and  now 
or  lately  accountant  to,  or  in  the  employment  of  his  Grace  George 
Duke  of  Sutherland,  or  some  other  person  or  persons  to  the  Prosecutor 
unknown,  having,  on  or  about  the  29th  day  of  June  1838,  in  or  near 
the  office,  at  or  near  Golspie  aforesaid,  of  the  said  branch  of  the  said 
banking  company,  paid  into  the  said  branch  of  the  said  banking  com- 
pany in  name  or  ou  behalf  of  her  Grace  Elizabeth  Duchess- Countess  of 
Sutherland,  now  deceased,  the  sum  of  L.1751. 15s.  8d.  or  thereby  in 
cash,  and  bank  and  bankers'  notes,  or  one  or  more  of  them,  or  dher- 
wisef  the  said  John  Christie,  James  Christie,  and  George  Christie,  all 
and  each,  or  one  or  more  of  them,  falsely,  fraudulently,  wickedly,  and 
feloniously,  and  in  breach  of  the  trust  reposed  in  the  said  John  Christie 
and  James  Christie  as  aforesaid,    and  of  the  trust  reposed  in  the  said 
George  Christie,  as  aforesaid,   or  of  one  or  other  of  the  said  trusts, 
did,  time  and  place  above  libelled,  or  at  some  other  time  and  place  to 
the  Prosecutor  unknown,  fail  duly  to  enter  in  the  cash- book  and  de- 
posit-account ledger,  or  one  or  other  of  them,  or  other  books  or  book 
of  the  said  branch   of  the  said  banking  company,  the  said  sum  of 
L.1751.  15s.  8d.  or  thereby,  but  did  enter  or  cause  to  be  entered  in  the 
said  book  or  books,  or  one  or  more  of  them,  the  sum  of  L.151. 15$.  8d. 
or  thereby  only,  or  some  similar  sum,  and  did  embezzle  part  of  the 
said  sum  of  L.1751.  15s.  8d.  or   thereby,  amounting  to  the  sum  of 
L.1600  or  thereby,  and  did  fail  duly  to  account  for  the  same  to  the  said 
banking  company,  or  to  any  person  on  their  behalf,  and  did  appro- 
priate the  same  to  their  own  uses  and  purposes ;  and  did  thereby  de- 
fraud the  said  banking  company  of  the  same ;  the  said  sum  of  L.1600 
or  thereby  being  the  property  or  in  the  lawful  possession  of  the  said 
banking  company,  or  fur  which  the  said  banking  company  were  respon- 
sible and  liable  to  tiie  said  Elizabeth  Duchess- Countess  of  Sutberhnd 
and  to  the  said  David  Neish,  or  one  or  other  of  them :     Farther,  (2.) 
James  Davidson,  now  or  lately  residing  in  or  near  Golspie  aforesaid, 
and  now  or  lately  cashier  to,  or  in  the  employment  of,  his  Grace  George 
Duke  of  Sutherland,  or  some  other  person  or  persons  to  the  Prosecutor 
unknown,  having,  on  or  about  the  30th  day  of  July  1838,  in  or  near  the 
office  aforesaid  of  the  said  branch  of  the  said  banking  company,  paid 
into  ik"  said  branch  of  the  said  banking  company,  in  the  name  or  on 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  587 

behalf  of  the  said  Elizabeth  Duchess- Countess  of  Sutherland,  the  sum  Na.  9ff. 
of  L467.  6s.  6d.  or  thereby  in  cash,  and  bank  and  bankers'  notes,  or  "^  jJ^J^* 
one  or  more  of  them,  or  oiheryns€i  and  the  said  David  Neish,  or  some  Christie 
other  person  or  persons  to  the  Prosecutor  unknown,  having,  time  and  ^?^  ^^ 
place  last  above  libelled,  paid  into  the  said  branch  of  the  said  banking  ' 

company,  in  the  name  or  on  behalf  of  the  said  Elizabeth  Duchess-  Bi«ach  of 
Countess  of  Sutherland,  the  sum  of  L.1187.  I9s.  4d.  or  thereby  in  cash*  "^^^^  ^^ 
and  bank  and  bankers'  notes,  or  one  or  more  of  them,  or  otherwise^  the     m^t. 
said  John  Christie,  James  Christie,  and  George  Christie,  all  and  each, 
or  one  or  more  of  them,  falsely,  fraudulently,  wickedly,  and  feloniously, 
and  in  breach  of  the  trust  reposed  in  the  said  John  Christie  and  James 
Cbrbtieas  aforesaid,  and  of  the  trust  reposed  in  the  said  George  Chris* 
tie  as  aforesaid,   or  one  or  other  of  the  said  trusts,   did,    time  and 
place  last  above  libelled,  or  at  some  other  time  and  place   to  the 
Prosecutor  unknown,   hW  duly  to  enter  in   the  said  book  or  books 
aforesaid  of  the  said  branch  of  the  said  banking  company,  or  one  or 
more  of  them,   the  said  sums  of  L.467.  6s.  5d.  or  thereby,    and 
LI  187.  19b.  4d.  or  thereby,  or  one  or  other  of  the  said  sums,  or  the 
aggregate  thereof,  being  the  sum  of  L.  1655.  5s.  9d.  or  thereby,  but  did 
enter,  or  cause  to  be  entered  in  the  said  cash-book  or  other  book  the 
ram  of  L.655.  58.  9d.  or  thereby  only,  or  some  similar  sum,  and  did 
enter  or  cause  to  be  entered  in  the  said  deposit-account  ledger  or  other 
book  the  sums  of  L.467.  6s.  5d.  and  L.187.  198.  4d.  or  thereby  only, 
or  one  or  other  of  the  said  sums,  or  some  similar  sum  or  sums,  and  did 
embezzle  part  of  the  said  sum  of  L.1187,  19s.  4d.  or  thereby,  or  of  the 
said  sums  of  L.l  187.  19s.  4d,  or  thereby  and  L.467.  6s.  5d.  or  thereby, 
amottntiog  to  the  sum  of  L.IOOO  or  thereby,  and  did  M\  duly  to  account 
for  the  same  to  the  said  banking  company,  or  to  any  one  on  their  be- 
balf,  and  did  appropriate  the  same  to  their  own  uses  and  purposes,  and 
did  thereby  defraud  the  said  banking  company  of  the  same  ;  the  said 
sum  of  L.1000  or  thereby  being  the  property  or  in  the  lawful  possession 
of  the  said  banking  company,  or  the  said  banking  company  being  re- 
sponsible and  liable  for  the  same  to  the  said  Elizabeth  Duchess-Coun- 
tess of  Sutherland,  and  the  said  James  Davidson,  and  the  said  David 
Neisb,  or  one  or  more  of  them:  Farther,  (3.)  the  said  James  Davidson, 
or  some  other  person  or  persons  to  the  Prosecutor  unknown,  having, 
on  or  about  the  1st  day  of  April  1840,  in  or  near  the  office  aforesaid 
of  the  said  branch  of  the  said  banking  company,  paid  into  the  said 
braDch  of  the  said  banking  company,  in  the  name  or  on  behalf  of  his 
Grace  George  Duke  of  Sutherland,  the  sum  of  L.4500  or  thereby  in 
cash,  and  bank  and  bankers'  notes,  or  one  or  more  of  them,  or  others 
foisCf  the  said  John  Christie,  James  Christie,  and  George  Christie,  all 
and  each,  or  one  or  mure  of  them,  falsely,  fraudulently,  wickedly  and 
feloniously,  and  in  breach  of  the  trust  reposed  in  the  said  John  Chris-* 
tie  and  James  Christie  as   aforesaid,  and  of  the   trust  reposed  in  the 
said  George  Christie  ns  aforesaid,  or  one  or  other  of  the  said  trusts, 
did,  time  and  place  last  above  libelled,  or  at  some  other  time  and 
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Nob  98.    place  to  the  Prosecutor  unknowny  &il  daly  to  enter  in  the  book  or 

JtoM    books  aforesaid  of  the  said  branch  of  the  said  banking  company ,  or  one  or 

Christie,  more  of  themy  the  said  sum  of  L.4500  oi;  thereby,  but  did  enter  or  cauae 

^18^  ^^  ^^  ^  entered  in  the  said  book  or  books,  or  one  or  more  of  them,  the 

_^__  sum  of  L.dOOO  or  thereby  only,  or  some  similar  sum,  and  did  embesle 


Breach  of  part  of  the  said  sum  of  L.4500  or  thereby,  amounting  to  the  sum  of 
Trust  and  L.1500  or  thereby,  and  did  fail  duly  to  account  for  the  same  to  the  caid 
ment.  banking  company  or  to  any  person  on  their  behalf,  and  did  appropriate 
the  same  to  their  own  uses  and  purposes,  and  did  thereby  defraud  the 
said  banking  company  of  the  same;  the  said  sum  of  L.1500  or  thereby, 
being  the  property  or  in  the  lawful  possession  of  the  said  banking  com- 
pany, or  for  which  the  said  banking  company  were  responsible  and 
liable  to  the  said  George  Duke  of  Sutherland  and  to  the  said  James 
Davidson,  or  one  or  other  of  them :  Farther,  (4.)  Robert  Horsburgfa, 
now  or  lately  residing  at  or  near  Tongue,  in  the  parish  of  Tongue,  and 
shire  aforesaid,  and  now  or  lately  factor  to,  or  in  the  employment 
of  his  Grace  George  Duke  of  Sutherland,  or  some  other  person 
or  persons  to  the  Prosecutor  unknown,  having,  on  or  about  the 
1st  day  of  April  1840,  in  or  near  the  office  aforesaid  of  the  said  branch 
of  the  said  banking  company,  paid  into  the  said  branch  of  the  said  hank- 
ing company,  in  the  name  or  on  behalf  of  His  Grace  €koi^  Doke 
of  Sutherland,  the  sum  of  L.d29.  9s.  9d.  or  thereby  in  cash,  and  bank 
and  bankers*  notes,  or  one  or  more  of  them,  or  otherwise^  the  said  John 
Christie,  James  Christie,  and  George  Christie,  all  and  each,  or  one  or 
more  of  them,  falsely,  fraudulently,  wickedly  and  feloniously^  and  in 
breach  of  the  trust  reposed  in  the  said  John  Christie  and  James  Christie 
as  aforesaid,  and  of  the  trust  reposed  in  the  said  G^rge  Christie  as 
aforesaid,  or  of  one  or  other  of  the  said  trusts,  did,  time  and  place  last 
above  libelled,  or  at  some  other  time  and  place  to  the  Prosecutor  un- 
known, fail  duly  to  enter  in  the  book  or  books  aforesaid  of  the  said 
branch  of  the  said  banking  company,  or  one  or  more  of  them,  the  said  sum 
of  L.2d9.  9s.  9d.  or  thereby,  but  did  enter,  or  cause  to  be  entered,  in 
the  said  book  or  books,  or  one  or  more  of  them,  the  sum  of  L^.  98. 9d. 
or  thereby  only,  or  some  similar  sum,  and  did  embezzle  part  of  the  said 
sum  of  L.239.  Qs.  9d.  or  thereby,  amounting  to  the  sum  of  L.200  or 
thereby,  and  did  fail  duly  to  account  for  the  same  to  the  said  banking 
company,  or  to  any  person  on  their  behalf,  and  did  appropriate  the  same 
to  their  own  uses  and  purposes,  and  did  thereby  defraud  the  said  bank- 
ing  company  of  the  same;  the  said  sum  of  L.200  or  thereby^  being  the 
property  or  in  the  lawful  possession  of  the  said  banking  company,  or 
for  which  the  said  banking  company  were  responsible  and  liable  to  the 
said  George  Duke  of  Sutherland,  and  to  the  said  Robert  Horsburgh,  or 
one  or  other  of  them :  Fartheb,  (5.)  the  said  Robert  Horsburgh,  or 
some  other  person  or  persons  to  the  Prosecutor  unknown,  having,  io  the 
name  or  on  behalf  of  His  Grace  George  Duke  of  Sutherland,  on  or 
about  the  lOth  day  of  April  1840,  transmitted  from  Tongue  aforesaid, 
or  from  some  other  place  to  the  Prosecutor  unknown,  to  the  said  branch 
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of  the  said  banking  company,  or  to  the  said  John  Chrtstae,  James    Na  INI. 
Christie,  and  Greorge  Christie,  or  one  or  more  of  them,  at  Golspie  afore-  ^^  ^ 
saidy  the  sam  of  L.lldl«  lis.  Id.  or  thereby,  in  bank  and  bankers^  notes,  chriatiflL 
two  orders,  and  a  letter  of  credit,  or  one  or  more  of  them,  or  oiker  it*  March  12 

1841 

miiar  rtmiUanee»^  with  directions  or  in  order  that  the  said  sum  of ' 

L.1131.  lis.  Id.  or  thereby,  should  be  placed  to  the  credit  of  the  said  Bi«ach^ 
George  Duke  of  Sutherland  in  the  books  of  the  said  branch  of  the  said  Trust  and 
banking  company,  and  the  said  sum  of  LJ131.  lis.  Id.  or  thereby*  '^^^^^"^ 
traoemitted  as  above  libelled,  having  been  duly  received  by  the  said 
Jolm  Christie,  James  Christie,  and  George  Christie,  or  one  or  more  of 
them,  the  said  John  Christie^  James  Christie^  and  George  Christie,  all 
and  each,  or  one  or  more  of  them,  did,  on  or  about  Uie  13th  day  of 
April  1840,  in  or  near  the  office  aforesaid  of  the  said  branch  of  the  said 
banking  company,  or  at  some  other  time  or  place  to  the  Prosecutor 
unknown,  fidselyi  fraudulently,  wickedly  and  feloniously,  and  in  breach 
of  the  trust  reposed  in  the  said  John  Christie  and  James  Christie  as 
aforesaid,  and  of  the  trust  reposed  in  the  said  George  Christie  as  afore* 
said,  or  of  one  or  other  of  the  said  trusts,  foil  duly  to  enter  in  the  book 
or  books  aforesaid  of  the  said  branch  of  the  said  banking  company,  or 
one  or  more  of  them,  the  sum  of  L.1131.  lis.  Id*  or  thereby,  but  did 
enter,  or  cause  to  bo  entered,  in  the  said  book  or  books,  or  one  or  more 
of  them,  the  sum  of  L.131.  lis.  Id.  or  thereby  only,  or  some  similar 
saniy  and  dki  embezzle  part  of  the  said  sum  of  L.l  131.  lis.  Id.  or  there- 
by, amounting  to  the  sum  of  L.IOOO.  or  thereby,  and  did  &il  duty  to 
account  for  the  same  to  the  said  banking  company,  or  to  any  person  on 
their  behalf,  and  did  appropriate  the  same  to  their  own  uses  and  pur~ 
poeee,  and  did  thereby  defraud  the  said  banking  company  of  the  same; 
the  said  sum  of  L.1000.  or  thereby,  being  the  property  or  in  the  lawful 
poMCOflion  of  the  said  banking  company,  or  for  which  the  said  banking 
company  were  responsible  and  liable  to  the  said  George  Duke  of 
Sutherland  and  the  said  Robert  Horsburgh,  or  one  or  other  of  them  : 
Fabthzr,  (6.)  the  said  Robert  Horsburgh,  or  some  other  person  or 
persons  to  the  Prosecutor  unknown,  having,  in  the  name  or  on  behalf 
of  His  Grace  George  Duke  of  Sutherland,  on  or  about  the  24th  day  of 
April  1840,  transmitted  from  Tongue  aforesaid,  or  from  some  other 
place  to  the  Prosecutor  unknown,  to  the  said  branch  of  the  said  bank- 
ing company,  or  to  the  said  John  Christie,  James  Christie,  and  George 
Christie,  or  one  or  more  of  them,  at  Golspie  aforesaid,  the  sum  of 
L.965. 19s.  lOd.  or  thereby,  in  a  bank  order,  or  oiher  similar  remittance 
or  remiiianeeSf  with  directions  or  in  order  that  the  said  sum  of-L.965. 
198.  lOd.  or  thereby,  should  be  placed  to  the  credit  of  the  said  George 
Duke  of  Sutherland  in  the  books  of  the  said  branch  of  the  said  bank- 
ing company,  and  the  said  sum  of  L.965.  198.  lOd.  or  thereby, 
transmitted  as  above   libelled^  having  been   duly  received  by  the 
said  John  Christie,  James  Christie,  and  George  Christie,  or  one  or  more 
of  them,  the  said  John  Christie,  James  Christie,  and  George  Christie, 
all  and  each,  or  one  or  mor6  of  them,  did,  on  or  about  the  27th  day 
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No  98.    of  April  1840,  in  or  near  the  office  aforesaid  of  the  said  branch  of  the 
Jimies     ^^  banJLing  company,  or  at  some  other  time  and  place  to  the  Proseca- 
Christie,   tor  unknown,  falsely,  fraudulently,  wickedly,  and  feloniously,  and  in 
1841.     breach  of  the  trust  reposed  in  the  said  John  Christie  and  James  Christie 
__^  as  aforesaid,  and  of  the  trust  reposed  in  the  said  George  Christie  as 
Breach  of  aforesaid,  or  of  one  or  other  of  the  said  trusts,  fail  duly  to  enter  in 
iT^b^^^  the  book  or  books  aforesaid  of  the  said  branch  of  the  said  banking  com- 
ment,    pany,  or  one  or  more  of  them,  the  said  sum  of  L.965.  Ids.  lOd.  or  there- 
by, but  did  enter,  or  cause  to  be  entered,  in  the  said  book  or  books,  or 
one  or  more  of  them,  the  sum  of  L.65. 19s.  lOd.  or  thereby  only,  or  some 
similar  sum,  and  did  embezzle  part  of  the  said  sum  of  L.965.  19s.  lOd. 
or  thereby,  amounting  to  the  sum  of  L.900.  or  thereby,  and  did  hW 
duly  to  account  fur  the  same  to  the  said  banking  company,  or  to  any 
person  on  their  behalf,  and  did  appropriate  the  same  to  their  own  uses 
and  purposes,  and  did  thereby  defraud  the  said  banking  company  of  the 
same  ;  the  said  sum  of  L.900.  or  thereby,  being  the  property  or  in  the 
lawful  possession  of  the  said  banking  company,  or  for  which  the  said 
banking  company  were  responsible  and  liable  to  the  said  George  Duke 
of  Sutherland,  and  the  said  Robert  Horsburgh,  or  one  or  other  of  them: 
Fabtheb,  (7.)  the  said  James  Davidson,  or  some  other  person  or  per- 
sons to  the  Prosecutor  unknown,  having,  on  or  about  the  28th  day  of 
April  1840,  in  or  near  the  office  aforessud  of  the  said  branch  of  the  said 
banking  company,  paid  into  the  said  branch  of  the  said  banking  com- 
pany, in  name  or  oit  behalf  of  His  Grace  George  Duke  of  Sutherland 
the  sum  of  L.536.  6s.  7d.  or  thereby,  in  cash,  and  bank  and  banken* 
notes,  or  one  or  more  of  them,  or  othenoisef  the  said  John  Christie^ 
James  Christie,  and  George  Christie,  all  and  each»  or  one  or  mart  of 
them,  falsely,  fraudulently,  wickedly,  and  feloniously,  and  in  breach  of 
the  trust  reposed  in  the  said  John  Christie  and  James  Christie  as  afore- 
said, and  of  the  trust  reposed  in  the  said  George  Christie  as  aforesaid, 
or  of  one  or  other  of  the  said  trusts,  did,  time  and  place  last  above  li^ 
belled,  or  at  some  other  time  and  place  to  the  Prosecutor  unknown,  foil 
duly  to  enter  in  the  book  or  books  aforesaid  of  the  said  branch  of  the  said 
banking  company,  or  one  or  more  of  them,  the  said  sum  of  L.536. 63. 7d. 
or  thereby,  but  did  enter,  or  cause  to  be  entered,  in  the  said  book  or  books, 
or  one  or  more  of  them,  the  sum  of  L«36.  6s.  *Jd»  or  thereby  only,  or 
some  similar  sum,  and  did  embezzle  part  of  the  said  sum  of  L.536.  6s. 
7d.  or  thereby,  amounting  to  the  sum  of  L.500.  or  thereby,  and  did  ha\ 
duly  to  account  for  the  same  to  the  said  banking  company,  or  to  any 
person  on  their  behalf,  and  did  appropriate  the  same  to  their  own  uses 
and  purposes,  and  did  thereby  defraud  the  said  banking  company  of  the 
same ;  the  said  sum  of  L.5(K).  or  thereby,  being  the  property  or  in  the 
lawful  possession  of  the  said  banking  company,  or  for  which  the  said 
banking  company  were  responsible  and  liable  to  the  said  George  Duke 
of  Sutherland,  and  the  said  James  Davidson,  or  one  or  other  of  them : 
Fabtheb,  (8.)  James  Brander,  now  or  lately  residing  at  or  near  Em  bo, 
in  the  parish  of  Dornoch,  and  shire  aforesaid,  having,  on  or  about  the 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  541 

9th  day  of  November  1838,  paid  into  the  said  branch  of  the  said  bank-  No.  98. 

iog  company  the  sum  of  L.1155.  7s.  2d.  or  thereby,  in  cash,  and  bank  *^^^"  ^^ 

and  bankers'  notes,  or  one  or  more  of  them,  or  ot?»erwise,  the  said  chrisiie 

John  Christie,  James  Christie,  and  George  Christie,  all  and  each,  or  one  March  12 

1841 

or  more  of  them  did,  time  last  above  libelled,  in  or  near  the  office  afore- 


said of  the  said  branch  of  the  said  banking  company,  or  at  some  other  ^^.^^^  ^f 
time  and  place  to  the  Prosecutor  unknown,  falsely,  fraudulently,  wicked-  Trust  and 
ly,  and  feloniously,  and  in  breach  of  the  trust  reposed  in  the  said  John  ^^^^ez^e- 
Christie  and  James  Christie  as  aforesaid,  and  of  the  trust  reposed  in  the 
said  George  Christie  as  aforesaid,  or  of  one  or  other  of  the  said  trusts, 
foil  duly  to  enter  in  the  book  or  books  aforesaid  of  the  said  branch  of 
tbe  said  banking  company,  or  one  or  more  of  them,  the  said  sum  of 
LJ155.  7^  2d.  or  thereby,  and  did  embezzle  the  said  sum  of  L.1155. 
78.3d.  or  thereby,  and  did  fail  duly  to  account  for  the  same  to  the  said 
banking  company,  or  to  any  person  on  their  behalf,  and  did  appropriate 
the  same  to  their  own  uses  and  purposes;  and  did  thereby  defraud  the  said 
banking  company  of  the  same;  the  said  sum  of  L.1155.  Js.  2d.  or  there- 
by, being  the  property  or  in  the  lawful  possession  of  the  said  banking 
company,  or  the  said  banking  company  being  responsible  and  liable  for 
the  same  to  the  said  James  Brander :  Or  otherwise,  the  said  James 
Brander  having,  on  or  about  the  13th  day  of  May  1840,  paid  into  the 
said  branch  of  the  said  banking  company  the  sum  of  L.1200.  or  there- 
by, in  cash,  and  bank  and  bankers'  notes,  or  one  or  more  of  them, 
or  othertoisfj    the  said  John  Christie,  James  Christie,  and   George 
Christie,  all  and  each,  or  one  or  more  of  them,  did,  time  last  above 
libelled,  in  or  near  the  office  aforesaid  of  the  said  branch  of  the  said 
banking  company,  or  at  some  other  time  and  place  to  the  Prosecutor 
viDknown,  falsely,  fraudulently,  wickedly,  and  feloniously,  and  in  breach 
of  the  trust  reposed  in  the  said  John  Christie  and  James  Christie  as 
aforesaid,  and  of  the  trust  reposed  in  the  said  George  Christie  as  afore- 
said, or  of  one  or  other  of  the  said  trusts^  fail  duly  to  enter  in  the  book 
or  books  aforesaid  of  the  said  branch  of  the  said  banking  company,  or 
one  or  more  of  them,  the  said  sum  of  L.1200.  or  thereby,  and  did  em* 
bezzle  the  said  sum  of  L.1200.  or  thereby,  and  did  fail  duly  to  account 
for  the  same  to  the  said  banking  company,  or  to  any  person  on  their  be- 
half,  and  did  appropriate  the  same  to  their  own  uses  and  purposes,  and 
did  thereby  defraud  the  said  banking  company  of  the  same ;  the  said 
sum  of  L.1200.  or  thereby,  being  the  property  or  in  the  lawful  posses- 
ion of  the  said  banking  company,  or  the  said  banking  company  being 
responsible  and  liable  for  the  same  to  the  said  James  Brander. 

George  Christie  having  failed  to  appear,  sentence  of 
fugitation  was  pronounced  against  him. 

The  Solicitor-General,  for  the  prosecution,  moved 
that,  in  the  meantime,  the  8th  charge  be  struck  out  of 
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No.  08.   tixe  Indictment,  on  account  of  the  illness  of  a  material 

John  and 
James     witneSS. 

Mardii2      No  objection  being  stated,  the  Court  allowed  that 
^^^'    charge  to  be  delete. 


Breach  of  RussELL,  for  the  panuels,  objected  to  the  relevancy  of 
E^^  the  Indictment.  An  undue  latitude  is  taken  by  the  Public 
menc.  ProsccutoF,  in  the  introduction  of  the  words, '  or  other- 
*  wise!  in  the  1st,  2d,  3d,  4th,  and  7th  charges,  of  the 
words, '  or  other  similar  remittances^  in  the  5th  charge, 
and  of  the  words,  *  or  other  similar  remittance  or  remit- 
'  tanceSf  in  the  6th  charge.  The  essence  of  the  crime 
charged  is,  that  while  large  sums  were  received,  small 
sums  only  were  entered  in  the  books,  and  the  balance 
appropriated  and  embezzled  by  the  pannels.  It  is  of  the 
very  essence  of  the  charge  that  the  receipts  should  be 
proved,  and  the  manner  of  the  receipts  should  be  specifi- 
cally set  forth.  If  the  words  employed  had  been,  '  or 
'  otherwise  to  the  Prosecutor  unknown,  the  objection 
would  not  have  applied ;  but,  in  that  case,  if  it  had  been 
proved  that  the  Prosecutor  knew,  or,  in  law,  must  be  pre- 
sumed to  have  known  the  mode  of  payment,  he  could  not 
have  maintained  that  this  charge  was  established. 

The  Solicitor-Genebal  and  Davidson,  for  the  pro- 
secution, answered, — The  Indictment  would  have  been 
good,  if  it  had  merely  set  forth,  in  each  instance,  that  a 
sum  was  paid  into  the  bank,  and  the  paimel  cannot  com- 

* 

plain  because  the  Prosecutor  has  gone  farther  than  he 
was  bound  to  do.  The  embezzlement  is  not  stated  as  to 
a  specific  thing  or  species  of  money. 

M*Neill,  for  the  pannels,  replied, — ^The  words  com- 
plained of  ought  to  be  struck  out  of  the  Indictment,  as 
they  are  calculated  to  place  the  pannels  at  a  disadvantage. 
The  charge,  in  every  instance,  is  that  of  embezzling 
part  of  a  specific  sum, — the  words, '  part  of  the  said  sum' 
being  used. 

The  Court  ordered  minutes  of  debate  on  the  objection. 
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and  continued  the  diet  against  the  pannels  till  the  SOth  of  j^^;^^ 
May.'  J«n« 

March  18 
* 1841. 


NORTH  CIRCUIT.  5«**^^ 

Trust  and 
iEmbezzIe- 

Spring  1841.  »«"»«• 


INVERNESS.  ^prfl  ,5 

-_  1841. 

Ji<a|7««.— «LoBD8  Mackbnzie  and  Mbdwtn. 
Hjbr  Maje8Tt*8  Advocate — Datidsan. 

AGAINST 

Petbr  Cambbon— ^.  S.  Gordon. 

MuRDEB — Indictment. — Objection  of  undue  latitude  in  setting  forth 
the  mode  of  death  in  a  charge  of  Murder  repelled. 

Pbteb  Cameron  was  charged  with  Murder.  No.  99. 

°  Peter 

Cameron. 


In  so  tar  as,  on  the  17th  of  October  1840,  on  ornear  totheroadlead- 
iDg  from  the  house  at  Crofthead  of  Ballintomby  in  the  parish  of  Knockan-   Murder. 


'  This  Indictment  was  ultimately  abandoned,  and  the  pannels  were 
tried  on  a  new  Indictment,  on  the  dlst  of  May  1841.  In  the  general 
narrative  the  words  <  checks,  bilb,  orders,  or  otherwise,'  were  altered  to 

*  chichsy  bilUy  Utters  of  credit^  orders,  and  otherwise*  In  the  1st  and 
2d  charges  the  words  *  cash,  and  bank  and  bankers'  notes,  or  one  or 
more  of  them,  or  otherwise,'  were  altered  to  *  cash^  hank  and  bankers* 

*  notesy  an  order,  and  a  letter  of  credit,  or  one  or  more  qf  them,  or  in 

*  iome  other  mode  or  modes  qfpajfment,  the  particular  mode  or  modes  being 

*  to  the  Prosecutor  unknomi*  In  the  third  charge  the  same  words  were 
altered  to  *  cash^  bank^    and  banker^  notesy  orders,  checks,  and  deposit 

*  receipts,  or  one  or  more  cf  them,  or  in  some  other  mode  or  modes  of  pay- 

*  menty  the  particular  mode  or  modes  being  to  the  Prosecutor  unkn/own, 
lo  the  4th  charge  the  words  '  or  otherwise'  were  altered  to  *  or  in  some 
'  (Aher  mode  or  modes  of  patfment,  the  particular  mode  or  modes  be- 
(  \n^  to  the  Prosecutor  unknown*    In  the  5th,  the  words,   *  or  other 

*  similar  remittances/  were  altered  to  *  or  other  remittances,  the  par* 
'  licular  remittances  being  to  the  Prosecutor  unknown*     And  changes 
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No.  99.     ^0,  and  shire  of  Elgin,  then  or  lately  before  occupied  by  Alexander  Tul- 

Peter      loch,  farmer,  then  or  lately  before  residing  there,  now  deceased,  or  from  the 

InverneM,  vicinity  of  the  said  iiouse  towards,  or  past,  or  near  to  the  Mansion-house  of 

April  15    Knockando,  in  the  parish  of  Knockando,.and  shire  aforesaid,  then  and 

now  or  lately  occupied,  or  partly  occupied  by  Elizabeth  Inkson  or  Beatou, 


Murder    ^^ '"  which  the  said  Elizabeth  Inkson  or  Beaton  then  or  lately  resided, 
or  towards  or  past  the  vicinity  of  the  said  mansion-house,  and  at  or 

road  which  is  within  100  yards  or  thereby 
from  the  burn  of  Ballintomb,  and  on  the  west  or  right  side  of  the  said 
burn,  or  at  some  place  or  places  on  or  near  to  the  said  road,  at  or  near 
to  that  part  thereof  where  the  said  burn  of  Ballintomb  crosses  the  said 
road,  or  at  some  place  or  places  on  or  near  to  the  said  road,  be- 
tween the  said  burn  of  Ballintomb  and  the  said  manston-honse 
of  Knockando,  or  in  the  vicinity  thereof,  the  particular  place  or  places 
being  to  the  Prosecutor  unknown,  the  said  Peter  Cameron  did  wicked- 
ly and  feloniously  attack  and  assault  the  said  Alexander  Tulloch,  and 
did,  with  a  stick  or  some  other  weapon  or  weapons  to  the  Prosecutor 
unknown,  strike  him  several  blows  on  or  near  his  head,  or  other  parts 
of  his  person,  and.  did  seize  hold  of  him  by  the  neck,  and  strangle  or 
suffocate  him,  and  did  drag  him  towards  the  said  burn  of  Ballin- 
tomb, and  threw  him  into  the  said  burn,  whereby,  or  by  some  other 
violence  to  the  Prosecutor  unknown,  then  and  there  inflicted  by 
him^  the  said  Alexander  Tulloch  was  strangled,  or  suffocated,  or 
drowned,  and  otherwise  mortally  injured,  and  in  consequence  thereof, 
or  part  thereof,  he  immediately  or  soon  thereafter  died ;  and  was  thos 
murdered  by  the  said  Peter  Cameron. 

E.  S.  Gordon^  for  the  pannel,  objected  to  the  relevancy 
of  the  Indictment,  that  an  undue  latitude  was  assumed  in 
setting  forth  the  mode  of  death. 

The  objection  was  repelled. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led, 
which,  in  the  opinion  of  the  Court,  fully  established  his 
guilt  of  Murder. 

The  Jury  unanimously  found  him  guilty  of  Culpable 
Homicide. 

to  the  same  effect  were  made  in  the  remaining  charges.  This  Indict- 
ment was  found  relevant  without  objection.  The  pannels  pleaded  not 
guilty.     After  a  lengthened  trial,  the  Jury  found  the  libel  not  proven. 
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In  respect  of  which  verdict  of  Assize,  he  was  sentenced    Vo.  99. 

Peter 

to  be  transported  beyond  seas,  for  the  whole  period  of  his  Cameron, 
natural  life.  X^^,' 

1841. 


Murder. 

April  22 
1841. 


ABERDEEN. 

Judgta. — ^LoRDS  Mackenzie  and  MedwyN. 
Her  Majesty's  Advocate. — Davidson. 

AGAINST 

Jean  Gordon  or  Bryan,  James  Robertson,  and  Mary  Whits 
OB  Robertson. — Camegy  EUekie — John  Murray. 

Prxsoh-Brbaking — Aggravation — ^Indictment. — Ao  objection  to 
the  releyRDcy  of  an  Indictment  for  prison-breaking,  more  especially 
when  committed  by  means  of  setting  fire  to  the  doors  or  other  part 
of  a  prison,  repelled. 

Jean  Gordon,  or  Bryan,  James  Robertson,  and  No.  100. 
Mary  White,  or  Robertson,  were  charged  with  Prison- oofdra  or 
Breaking,  more  especially  when  committed  by  means  of  ®]^j,^ 
setting  fire  to  the  doors  or  other  part  of  a  prison. 


In  80  far  as,  the  said  Jean  Gordon  or  Bryan  having  been  appre- 
hended on  a  charge  of  theft,  or  of  reset  of  theft ;  and  having  been  le- 
gally imprisoned  in  the  prison  of  Banfi^,  therein  to  be  detained  till 
brought  to  trial,  or  until  otherwise  liberated  in  due  course  of  law,  in 
virtue  of  a  warrant  granted  on  the  10th  day  of  October  1840,  by  John 
Pringle,  Esquire,  sheriff-substitute  of.  the  shire  of  Banff,  and  the  said 
James  Robertson  and  Mary  White  or  Robertson  having  been  appre* 
bended  on  a  charge  of  theft,  or  other  similar  offence ;  and  a  warrant, 
dated  Portsoy,  11th  December  1840,  having  been  granted  by  James 
Moir,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  for  the  shire 
of  Banff,  to  carry  them  to  the  said  prison,  therein  to  await  examination; 
and  having  been,  in  virtue  of  the  said  warrant,  legally  imprisoned  in 
the  sud  prison,  on  the  12th  day  of  December  1840,  the  said  Jean 
Gordon  or  Bryan,  James  Robertson,  and  Mary  White  or  Robertson  being 
then  prisoners  in  the  said  prison  under  the  said  warrants,  against  each 
of  them  respectively,  as  above  libeUed ;  and  each  of  them  well  knowing 
that  all  and  each  of  them  were  prisoners,  the  said  Jean  Gordon  or  Bryan, 
and  Mary  White  or  Robertson  both  and  each,  or  one  or  other  of  them» 

2  N 


Priton- 
breaking. 
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Nd.  100.    wickedly  aod  feloniously  did  burn  a  hole  in  the  door  of  the  oell  or  aportmeDt 

Gord^      of  thesaid  prison  in  which  thessud  Jean  Gordon  or  Bryan, and  Mary  White 

Bryan,  and  or  Robertson  were  imprisoned,  by  means  of  a  hot  poker  and  a  hot  iron- 

othera,    \yQ\i^  q^  one  or  other  of  them,  or  by  some  other  means  to  the  Prosecutor 

April  22'  unknown,  and  did  then  take  off  the  padlock  and  chain  which  fiistened 

1841.     the  said  door  of  the  said  cell  or  apartment  on  the  outside  thereof,  aDd 

■  did  then  open  the  said  door ;  and  the  said  Jean  €K>rdon  or  Bryan,  and 

br^inff.  ^^^T  White  or  Robertson,  having  thus  got  out  of  the  said  cell  or  apart- 
ment, did  then,  both  and  each,  or  one  or  other  of  them,  force  open 
the  door  of  the  cell  or  apartment  of  the  said  prison  in  which  the  aaid 
James  Robertson  was  imprisoned,  and  adjoining  to,  or  near  the  cell  or 
apartment  first  above  libelled,  by  breaking  the  padlock  securing  the 
same,  or  in  some  other  way  to  the  Prosecutor  unknown  ;  and  in  ooose- 
quence  thereof  the  said  James  Robertson  escaped  from  the  aaid  cell  or 
apartment  last  above  libelled :  and  the  said  Jean  Gordon  or  Bryao, 
James  Robertson,  and  Mary  White  or  Robertson,  having,  by  the  means 
aforesaid,  wickedly  and  feloniously  obtained  access  to  an  outer  cell  or 
apartment  in  the  said  prison,  they  did  then,  all  and  each,  or  one  or 
more  of  them,  wickedly  and  feloniously  set  fire  to  the  door  of  the  said 
outer  cell  or  apartment,  by  placing  against  it  a  quantity  of  coals,  and 
sticks,  and  oakum,  or  other  substances,  and  then  setting  fire  to  the 
same ;  and  the  fire  having  communicated  with,  and  taken  effect  upon 
the  said  door  of  the  said  outer  cell  or  apartments,  a  great  part  of  the 
said  door  was  burned  and  consumed ;  and  an  aperture  having  be^ 
thus  made  in  the  said  door,  the  said  Jean  Gordon  or  Bryan,  James 
Robertson,  and  Mary  White  or  Robertson  did  escape  through  the  said 
aperture  into  the  court  of  the  said  prison,  and  did  then  get  upon  and 
over  a  wall,  forming  part  of  the  boundary  of  the  said  prison ;  by  all 
which  means,  or  part  thereof,  or  by  some  other  means  tQ  the  Proseoa- 
tor  unknown,  the  said  Jean  Gordon  or  Bryan,  James  Robertson,  and 
Mary  White  or  Robertson,  did,  all  and  each,  or  one  or  more  of  them, 
wickedly  and  feloniously  break  the  said  prison,  and  make  their  escape 
therefrom,  and  did  immediately  thereafter  abscond. 

Murray,  for  the  pannels,  objected  to  the  relevancy  of 
the  Indictuient,  as  substantially  for  prison-breaking,  aggra- 
vated by  having  been  committed  by  means  of  fire-raising. 
It  is  quite  unprecedented  to  insert  the  higher  crime  as  an 
aggravation. 

Lord  Mackenzie. — I  have  very  great  doubts,  indeed, 
whether  the  burning  of  a  door,  merely  for  the  purpose  of 
getting  through,  could  be  relevantly  charged  as  the  capi- 
tal crime  of  fire-raising.     At  any  rate,  it  is  not  so  charg- 
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ed  here.     There  was  no  intention  on  the  part  of  the  pan-  No.  loo. 
Dels  to  bum  the  prison.    It  cannot  be  maintained  that  the  Gordon 


or 


Prosecutor  was  bound  either  to  have  concealed  the  modui  ®o^s!°* 
operandi,  or  to  have  charged  the  pannels  with  the  capital  ^^^* 
crime.  1841. 

Lord  Medwyn  having  expressed  his  concurrence,  the      . 
objection  was  repelled.  breaking^, 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 

The  Jury,  by  a  majority,  found  them  guilty. 

In  respect  of  which  verdict  of  Assize,  the  pannel, 
Jean  Gordon  or  Bryan,  was  sentenced  to  be  imprisoned 
for  the  period  of  four  calendar  months,  from  and  after  the 
expiration  of  a  sentence  of  imprisonment  already  pro- 
nounced against  her  in  a  previous  case  for  the  crime  of 
sheep-stealing :  and  the  other  pannels  were  sentenced  to  be 
imprisoned  in  the  prison  of  Banff,  for  the  period  of  four 
ealeiular  months. 


April  28 
PERTH.  1841., 

Judget — LoBDS  Mackenzie  and  Mbdwtn. 
Her  Majesty's  Advocate. — DeoM 

AGAINST 

David  Smith.— Canitf^^  Riiehie. 

D£ci«ABATiON. — Deaf  AND  Ddmb. — The  declaration  of  a  pannel  born 

deaf  and  dumb  sustained. 

David  Smith  was  charged  with  Theft,  aggravated  by  ^o.  loi. 
having  been  committed  by  Opening  Lockfast  Places.  pVj 

Smith. 


He  pleaded  not  guilty,  and  a  proof  ivas  led.  Theft,  &c. 

CabK£GY  Ritchie,  for  the  pannel,  objected  to  the 
production  of  the  declaration  libelled  on,  in  respect  the 
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No.  101.  pannel  was  deaf  and  dumb,  and  therefore  could  neither 

David      * 

Smith,    answer  the  questions  put  to  him^  nor  hear  his  answers 
April  28  read  over  in  the  usual  way. 
^^^^'        It  appeared  that  the  pannel  had  been  bom  deaf  and 


Theft,  &0.  dumb,  but  that  he  had  been  educated  at  the  institutions  in 
London,  Edinburgh,  and  Aberdeen,  and  could  both  read 
and  write  perfectly  well.  The  Sheriff-substitute,  before 
whom  his  declaration  was  emitted,  had  communicated 
his  questions  by  writing  on  a  slate,  and  received  his 
answers  in  the  same  way ;  and  the  declaration  thus  ob- 
tained was  then  transcribed  upon  paper,  and  carefully 
.  read  over  and  subscribed  both  by  the  pannel  and  the 
Sheriff. 

In  these  circumstances,  the  Court  repelled  the  objection. 

The  Jury  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  jail  of  Dundee,  for  the  period  of 
six  calendar  months. 


April  89  Her  Majesty's  Aotocatb — Deas. 

1841. 

AGAINST 

William  Mbsson.*— J?.  S.  Gordon. 

Culpable  Homicide. — An  objection  to  a  charge  of  CulpaUe  Homi- 
cide, committed  by  means  of  reckless  driving,  repelled. 

Ko.  102.  William  Messon  was  charged  with  Culpable  Homicide, 

Williiun 

Perth.'       I^  SO  ^^K  ^^>  o"  ^^®  ^^^^  of  January  1841,  the  said  William  Mes- 
son,  being  then  the  driver  of  the  Perth  and  Edinburgh  mail  coach,  or 


Culpable   other  carriage,  drawn  by  four  horses,  did  culpably,  recklessly,  and  ai 

Uomidde.  ^^fn^y  ^fiy^  ^he  said  coach  or  other  carriage  and  horses  along  that 

part  of  the  public  road  leading  from  Kinross  to  North  Queensferry,  which 

is  between  the  third  mile  stone  from  North  Queensferry  and  Pinkerton 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  549 

je,  both  on  or  near  the  said  road»  whereby  one  or  more  of  the  said  Na  102. 
bonesy  or  part  of  the  said  coach,  or  other  carriage,  came  in  contact  with  ^iiii*m 
the  person  of  Alexander  Stein,  carter,  then  residing  in  or  near  Millrow,  Pertb/ 
in  or  near  InverlKeithing,  in  the  shire  of  Fife,  and  he  was  thereby  thrown  ^^^^ 

down  upon  the  ground,  and  then  struck  and  trampled  on  by  the  feet  of * 

one  or  more  of  the  said  horses,  or,  in  some  other  way  to  the  Prosecu-  QuiMble 
tor  unknown,  struck  and  injured  by  the  said  horses  and  coach  or  other  Homicidal 
carriage^  or  one  or  more  of  them,  on  or  near  his  head,  and  in  conse- 
quence thereof  his  skull  was  fractured,  and  he  was  mortally  injured,  and 
immediately  expved ;  and  was  thus  culpably  killed  by  the  said  William 
Messon. 

E.  S.  Gordon,  for  the  pannel,  objected  to  the  rele- 
vancy of  the  Indictment,  that  the  facts  inferring  culpa- 
bility in  the  pannel,  were  not  specifically  enough  set  forth. 

Deas,  for  the  prosecution,  answered,  —  The  specifi- 
cation given  in  the  Indictment  is  sufficient  for  the  ends  of 
justice,  and  is  sanctioned  by  numerous  precedents^  and  by 
the  analogy  of  other  crimes. 

The  objection  was  repelled. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 

'  One  of  these  occurred  in  the  course  of  this  very  circuity  at  Aberdeen, 
where  Gteorge  Murray  was  convicted,  and  received  a  sentence  of  three 
months  imprisonment,  on  an  Indictment  charging  him  with  culpable  homi- 
cide. In  serAR  as,  on  the  21st  October  1840,  the  said  George  Murray 
having  under  his  charge  two  carts,  each  cart  drawn  by  one  horse^  and 
himself  riding  in  one  of  the  said  carts,  did  culpably,  negligently,  and 
reclsleasly  drive  the  said  carts  and  horses  along  the  high  road  leading  from 
Stonehaven  to  Invercarron,  in  the  parish  of  Dunnottar,  and  shire  cf 
Kincardine,  in  consequence  whereof  the  wheel  or  other  part  of  the  fore- 
most of  the  said  carts,  and  the  horse  of  the  foremost  of  the  said  carts, 
or  one  or  other  of  them,  or  one  or  more  of  the  said  horses  and  carts, 
did.  on  the  said  high  road,  and  at  or  near  that  part  thereof  which  is 
within  a  hundred  yards  of  the  Court-house  situated  in  or  near  Stone- 
haven, and  to  the  westward  thereof,  come  in  contact  with  the  person  of 
Jean  Clark,  then  residing  in  or  near  the  old  town  of  Stonehaven,  now 
deceased,  whereby  she  was  mortally  injured  in  her  chest,  and  ribs,  and 
side,  or  other  parts  of  her  person,  and  died  in  consequence  of  the  said 
injuries,  on  or  about  the  28th  day  of  October  1840,  and  was  thus  cul- 
pably bereaved  of  life  by  the  said  George  Murray. 
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No.  102.      The  Jury^  by  a  large  majority,  found  him  not  guilty. 

WUliam 

Perth,        In  respect  of  which  verdict  of  Assize,  he  was  assoilzied 
5841.    simpliciter,  and  dismissed  from  the  bar. 

Culpable  

Homicide.  — — -— — — — ^ 


HIGH  COURT. 

May  17  Present, 

1841. 

Thb  Lobd  Justick-Cubrk. 
Judges. — Lords  Medwtn,  Cockburn. 
Her  Majesty's  AovocATE.-*-^(rf.«G€fi.  MaiUand — Craufmrd, 

AGAINST 

Thomas  Crosbib. —  W.  B.  Afftaun. 

Murder— Indictment — Locus  Dbucti^— 1.  An  objection  founded 
on  an  alleged  insufiicient  specification  of  the  locus  delietif  in  a  charge 
of  Murder,  repelled. 

2.  A  pannel  tried  for  the  Murder  of  a  Child  of  three  days  old,  whose 
body  had  never  been  found  ;  but  the  libel  found  not  proren. 

No.  103.  Thomas  Crosbie  was  charged  with  Murder, 

Thomas 
Crosbie. 

In  so  FAB  AS,  the  said  Thomas  Crosbie  being  the  father,  or  reputed 


Murder,  father,  of  a  female  child,  of  which  Elizabeth  Sheriff,  or  MTarlane,  or 
Oates,  wife  of  Peter  Oates,  labourer,  now  or  lately  residing  in  Bull's 
Close,  Cowgate,  Edinburgh,  was  the  mother,  and  the  said  TbomaB 
Crosbie  having,  on  or  about  the  Ist  day  of  August  1840,  and  at  or  near 
to  Jock's  Lodge  Toll-bar,  near  Edinburgh,  obtained  possession  of  the 
said  child,  or  received  the  same  from  its  said  mother  into  his  charge  sod 
custody,  the  said  child  being  then  three  days  old  or  thereby,  be  the 
said  Thomas  Crosbie  did,  on  the  night  of  the  1st  or  morning  of  the  Sd 
day  of  August  1840,  and  at  Duddingston  Loch,  in  the  county  of  Edin- 
burgh^ wickedly  and  feloniously  throw  the  said  child  into  the  said  loeb, 
whereby  it  was  drowned,  and  was  thus  murdered  by  the  said  Thomas 
Crosbie :  Or  otherwise,  time  above  libelled,  and  on  or  near  the  road 
leading  from  Jock's  Lodge  Toll-bar  aforesaid  to  Duddingston,  in  the 
county  of  Edinburgh,  or  on  or  near  the  road  leading  from  the  said  toll- 


Morder. 
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bar  to  Ediaburgb»  or  on  or  near  the  roftd  leading  iVom  the  said  toll-  No.  103. 
bir  to  Portobelloy  in  the  said  couuty,  or  at  some  other  piece  in  or  near,    J}*^?* 
or  in  the  vicinity  of  Edinburgh,  to  the  Prosecutor  unknown,  the  said    May  17' 
Thomas  Crosbie  did  wickedly  and  feloniously  bereave  the  said  child  of     l^^- 
life,  by  drowning  or  strangling  the  same,  or  in  some  other  way  to  the  *" 
PhMecutor  unknown ;  and  the  said  child  was  thus  murdered  by  the 
said  Thomas  Crosbie ;  and  the  said  Thomas  Crosbie  did  then  or  there- 
after conceal  the  body  of  the  said  child,  and  the  same  has  never  been 
foond. 

Aytoun,  for  the  pannel,  objected  to  the  relevancy  of 
the  Indictment,  in  respect  there  was  no  sufficient  specifi- 
cation of  the  locus  delicti.  In  the  first  part  of  the  minor 
proposition,  the  crime  is  charged  as  having  been  com- 
mitted ''  at  Duddingston  Loch,  in  the  county  of  Edin- 
burgh," which  is  not  a  small  piece  of  water,  but  one  of 
considerable  extent.  But  the  objection  applies  still  more 
strongly  to  the  alternative  statement,  where  a  lati- 
tude is  taken,  extending  to  **  some  other  place,  in  or 
'*  near,  or  in  the  vicinity  of  Edinburgh,  to  the  Prosecu- 
*'  tor  unknown/' 

Craufurd,  for  the  prosecution,  answered, — that  the 
Prosecutor  had  given  all  the  information  in  his  power  as 
to  the  locus  deUctif  and  that  the  latitude  assumed  was 
quite  admissible,  (Alison,  vol.  11.  p.  279). 

The  objection  was  repelled.  The  pannel  pleaded  not 
guilty,  and  a  proof  was  led. 

The^mother  of  the^child  proved  that  she  gave  it  into 
the  pannel's  custody,  at  the  time  and  place  set  forth  in  the 
Indictment.  She  had  never  seen  it  afterwards,  and  the 
pannel  had  made,  both  to  her  and  to  the  police-officers  by 
whom  he  was  apprehended,  unsatisfactory  and  contradic- 
tory statements  as  to  where  the  child  was.  Two  diflTerent 
prisoners,  who  were  c(mfined  in  jail  with  the  pannel,  de- 
poned to  his  having  confessed  to  them  separately,  that  he 
had  drowned  the  child ;  and  one  of  them  stated,  that  he 
understood  this  to  have  taken  place  •  somewhere  about 
'  Duddingston  Loch.' 
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No.  103.      In  these  circumstances,  the  Solicitor-General  save 

Thomas  -  ^ 

croflbie,  up  the  casc ;  and  the  Jury  unanimously  found  the  libel 
*i84i!'  not  proven. 


Murder.       In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


June  5  Present, 

1841. 

The  Lobd  Justice-Clebk. 

Lords  Meadowbank,  Moncreiff,  Medwyn. 

Hee  Majesty's   Advocate — SoL-Gen,  Maitland — Cravfutd. 

AGAINST 

David  and  Janet  Gemmell. Mure. 

Unnatubal  Treatment  of  a  Cmij>  of  Tender  Yeabs.— Two 
pannels,  who  pleaded  guilty  to  a  charge  of  <  cruel  and  unnatural 

<  treatment,  and  wilful  and  culpable  neglect  of  a  child  of  tender 
*  years  by  its  parent  or  custodier,  whereby  such  child  is  injured  io 

<  person  and  health,'  sentenced  to  four  months  imprisonment. 

No.  104.  David  and  Janet  Gemmell  were  brought  before  the 
'jaDeT^  Circuit  Court  of  Justiciary,  held  at  Ayr  in  April  1841, 
^^°"°^"'  charged  with  Culpable  Homicide,  as  also  the  Cruel  and 
Unnatural  Uunatural  Treatment,  and  Wilful  and  Culpable  neglect  of 
ofTchSd!  ^  ^^*^^  ^^  tender  years,  by  its  parent  or  custodier,  where- 
by such  child  is  injured  in  person  and  health. 

In  80  FAR  AS,  during  the  whole  or  part  of  the  period  between  the 
Ist  day  of  May  and  the  22d  day  of  October  1840,  and  within  the  house 
at  Mosshill  then  occupied  by  them,  the  said  David  Gemmell  and  Janet 
Gemmell  did,  both  and  each  or  one  or  other  of  them,  wickedly  and 
feloniously,  cruelly  and  unnaturally,  maltreat  and  abuse  Margaret  or 
Elizabeth  Baird  or  Gemmell,  aged  about  eleven  years  or  thereby,  a 
natural  child,  or  reputed  natural  child  of  the  said  David  Gemmell,  tbeo 
residing  with,  and  under  the  custody,  care,  and  protection  of  both  and 
each  or  one  or  other  of  them,  the  said  David  Gemmell  and  Janet  Gem- 
mell, and  did,  both  and  each  or  one  or  other  of  them,  during  the  whole 
or  part  of  the  period  above  libelled,  wilfully,  cruelly,  and  culpably,  and 
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in  breach  of  their  duty  as  custodiers  of  the  said  child,  neglect  to  afford  No.  104. 
her  sQch  wholesome  food,  such  deceot  clothings  and  cleanly  and  com-  ^^^^  and 
fortaUc  accommodation  as  was  necessary  to  her  health,  suitable  to  their  Oe^eii 
condition  in  life,  and  within  their  power  to  haye  afforded :  And  they    •'^ne  5 
did,  both  and  each  or  one  or  other  of  them,  confine  the  said  child  some-       ^^' 
times  in  a  loft,  and  at  other  times  in  a  spence  or  closet,  within  their  unnatunU 
said  house,  and  they,  or  one  or  other  of  them,  did  lock  the  door  and  Traatiiieiit 
keep  the  key  of  the  said  spence  or  closet  while  she  was  confined  there-  ^*  Child, 
in,  and  did  allow  no  person  accen  thereto,  but  did  keep  the  said  child 
confined  and  in  solitude  for  long  periods  of  time :  And,  in  particular, 
they  did,  both  and  each  or  one  or  other  of  them,  cruelly  and  unnatu- 
rally confine  the  said  Blargaret  or  Elizabeth  Baird  or  Gemmell  in 
soUtode  within  the  said  spence  or  closet,  and  did  suffer  her  to  langubh 
there  for  the  last  two  months  or  thereby  of  the  period  above  libelled, 
and  did  wilfully  and  culpably  neglect  to  provide  for  her  such  comfort- 
able clothing  and  accommodation,  and  to  give  such  attention  to  the 
cleanliness  of  her  person  as  was  within  their  power,  and  necessary  for 
her  health,  and  did  withhold  from  her  sufficient  wholesome  food,  and 
did  wilfully  and  culpably  neglect  to  procure  or  apply  for  medical  as- 
sistance^ notwithstanding  the  said  child  was,  during  the  period  last  above 
libelled,  much  emaciated  in  person,  and  injured  in  health,  and  although 
their  circumstances  in  life  enabled  them  easily  to  have  provided  the  food, 
clothing,  cleanliness,  and  medical  assistance  proper  and  necessary  for 
the  said  Margaret  or  Elisabeth  Baird  or  Gemmell:  And  the  said  David 
GemmeU  and  Janet  Gemmell  did^  both  and  each  or  one  or  other  of  them, 
on  different  occasions  during  the  months  of  September  and  October  1840, 
above  libelled,  the  particular  time  or  times  being  to  the  Prosecutor  un- 
known, and  within  their  said  house  at  Mosshill  aforesaid,  wickedly  and 
felonioosly,  cruelly  and  unnaturally,  assault  the  said  Margaret  or  Eliza- 
beth Baird  or  Gemmell,  and  did,  with  their  fists  or  with  a  stick,  or 
some  other  instrument  to  the  Prosecutor  unknown,  strike  her  severely 
CD  the  head  and  other  parts  of  her  body,  by  all  which,  or  part  thereof, 
the  said  Margaret  or  Elizabeth  Baird  or  Gemmell  was  injured  in  person 
and  health,  and  in  consequence  of  their  said  cruel  and  unnatural  treat- 
ment, and  wilful  and  culpable  neglect,  she  died  on  or  about  the  21st 
day  of  October  1840,  and  was  thus  bereaved  of  life,  and  culpably  killed 
by  the  said  David  Gemmell  and  Janet  Gemmell,  or  one  or  other  of 
them,  and  did  thereafter  secretly  bury  the  body  of  the  said  child  in  a 
field  near  the  said  bouse  at  Mosshill,  occupied  by  them  as  aforesaid. 

The  pannels  pleaded  guilty  of  the  minor  charge,  with 
the  exception  of  striking  the  child  as  libelled,  and  of  con- 
fining her  in  solitude  for  the  period  libelled. 

In  regard  to  the  punishment  to  follow  on  this  judicial 
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No.  104.  confiessioD,  Lords  Meadowbank  and  Moncreiff  certified  the 
^  jmJI"'*  case  to  the  High  Court  of  Justiciary. 

GemmeU, 

1841.        A  witness  had  been  examined  before  the  Circuit  Court, 
in  regard  to  the  poverty  of  the  pannels  ;  and  certificates  of 
TrMtmMit  their  previous  good  character  were  produced. 

of  a  Child. 

The  Court  took  into  consideration  the  fact,  that  the 
pannels  had  already  suffered  imprisonment  for  a  conside- 
rable period. 

They  were  accordingly  sentenced  to  be  imprisoned  ia 
the  prison  of  Ayr,  for  the  period  of  four  calendar  months. 


June  7  '  ^'^.^°*' 

1041. 

The  LoBD  JuSTtCE-CLERK. 
LOBBS  MOHCBXIFT,  MSDWTN, 

Heb  Majesty's  Advocate. — Cramfurd^J,  T.  Gordon. 

AGAINST 

Janet  Bbown. —  Broun. 

Uttering  Base  Coin — Statute  2  Will.  IV.  c.  34.  §  7. — Indict- 
ment.— 1.  A  pannel  being  charged  with  contravention  of  the  statute 
2  William  IV.  c.  36,  §  7,  opinion  indicated  that  It  is  not  competent 
to  libel  in  the  minor  proposition  that  she  has  been  previously  con- 
victed of  the  <^  high  crime  and  offence**  set  forth  in  the  statute. 

2.  Question,  whether  an  extract  conviction  purporting  to  be  of  the 
high  crime  and  offence  was  admissible  in  evidence. 

No  105.      Janet  Brown  was  charged  with  contravention  of  the 
Br^n.    act  Sd  William  IV.  c.  34,  entitled  '  An  act  for  consoli- 

;—  *  dating  and  amending  the  laws  t^inst  offences  relating 

baseooh?  *  to  the  coin,'  hy  which  it  is  enacted,  J  7, 

^  That  if  any  person  shall  tenderi  utter,  or  put  off  any  felse  or  couo- 
<  terfeit  com  resenblingr  or  apparently  intended  to  resemble  or  pass  for 
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aoy  of  the  King's  ourrenl  gold  or  silver  coin,  koowiog  the  same  to  No.  106. 
be  false  or  counterfeit,  every  such  offender  shall,  in  England  and  Ire-  ^*^^ 
land  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime  and    June  7 
offence,  and  being  coovicted  thereof,  shall  be  imprisoned  for  any  term     ^^^« 
not  exceeding  one  year,  and  if  any  person  shall  tender,  utter,  or  pnt"^^J    ~^ 
off  any  fiilse  or  counterfeit  coin,  resemUing  or  apparently  intended  to  i^g^g  qqi^, 
resemble  and  pass  for  any  of  the  King's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  and  counterfeit,  and  such  person  shall, 
at  the  time  of  such  tendering,  uttering,  or  putting  off,  have  in  his 
possession  basides  the  blse  or  counterfeit  coin  so  tendered,  uttered 
or  put  off,  one  or  more  piece  or  pieces  of  false  or  counterfeit  coin  re- 
sembling or  apparently  intended  to  resemble  and  pass  for  any  of  the 
King's  current  gold  or  silver  coin,  or  shall  either  on  the  day  of  such 
tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days 
then  next  ensuing,  tender,  utter,  or  put  off  any  more  or  other  false 
or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  King^s  curreut  gold  or  silver  coin,  knowing  the 
same  to  be  fidse  or  coanterfeit,  any  such  offender  shaU  in  England  and 
Ireland  be  guilty  of  a  misdemeanour,  and  In  Scotland  of  a  crime  and 
offence ;  and  being  convicted  thereof,  shall  be  imprisoned  for  any 
term  not  exceeding  two  years ;  and  if  any  person  who  shall  have  been 
convicted  of  any  of  the  misdemeanours  or  crimes  and  offences  herein 
before  mentioned,  shall  afterwards  commit  any  of  the  said  misdemea- 
Doura  and  erimes  or  oflfeuoes,  sudi  person  shall  in  England  and  Ire- 
land be  deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  transported  beyond  seas  for  Kfe,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding four  years.' 

In  00  WAR  Afl,  on  the  83d  March  1841,  in  or  near  the  shop  situated 
in  or  near  Canongate  of  Edinburgh,  then  and  now  or  lately  occupied 
by  David  Nicolson,  merchant  there,  the  said  Janet  Brown  did  wicked- 
ly and  feloniously  tender,  utter,  or  put  off  as  genuine  a  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to  resemble  or  pass  for  a 
shitting  piece  of  the  Queen's  current  mlver  ocnn,  knowing  the  same  to 
be  felse  or  oonnterfeit,  by  then  and  there  tendering  or  delivering  the 
same  to  the  said  David  Nioolson  in  payment  of  the  price  of  three  or 
some  other  small  number  of  eggs,  then  purchased  or'proposed  to  be  pur- 
chased by  her :  and  the  said  Janet  Brown  has  been  previously  convicted 
of  the  crime  and  offence  first  specified  in  the  foresaid  section  of  the 
act  above  libelled,  and  also  of  the  high  crime  and  offence  specified  in 
the  foresaid  section  of  the  act  above  libelled. 

B&OUN,  for  the  panned  objected  to  that  part  of  the 
miiKM:  proposition  of  the  Indictment,  which  stated,  as  an 
aggravation  of  the  principal  charge,  that  the  pannel  had 
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No.  105.  been  previously  convicted  of  the  *  high  crime  and  offence' 

Brown,  Specified  in  the  statute.     As  there  was  no  charge  at  coni- 

1841.     ^^Q  1a^»  ^^6  Prosecutor  was  not  entitled  to  go  beyond 


; —  the  provisions  of  the  act  of  Parliament  libelled  on.     The 

basecoinf  ^^  ^^^  Created  no  such  aggravation  as  that  here  charged. 
The  Advocate-Defute  moved  the  Court  to  be  al- 
lowed to  delete  these  words, '  and  also  of  the  high  crime 
'  and  offence  specified  in  the  foresaid  section  of  the  act 
'  above  libelled'  from  the  Indictment  This  was  accord- 
ingly done,  and  an  interlocutor  of  relevancy  of  the  libel, 
*  as  above  limited/  pronounced. 

In  the  course  of  the  proof,  and  after  a  conviction  for 
uttering  base  coin,  under  the  first  section  of  the  statute 
had  been  proved  against  the  pannel,  without  objection, 

Craufurd,  for  the  prosecution,  proposed  to  found 
upon  '  an  extract  or  certified  copy  of  a  conviction  of  the 

*  high  crime  and  offence  specified  in  the  aforesaid  sec- 

*  tion  of  the  act  above  libelled,  obtained  against  the 
'  said  Janet  Brown  before  the  High  Court  of  Justiciary, 

*  dated  27th  May  1839»  together  with  a  certified  copy 
'  of  the  relative  indictment,'  which  had  been  libelled  on  as 
one  of  the  articles  to  be  produced  in  evidence  against  the 
pannel. 

Broun,  for  tlie  pannel,  objected  that  this  document  was 
inadmissible,  in  support  of  the  only  aggravation  which  was 
charged  in  the  minor  proposition  of  the  libel,  as  now  amend- 
ed, viz,  that  she  had  been  previously  convicted  of  the '  crime 

*  and  qffence  first  specified  in  the  foresaid  section  of  the  act 

*  above  libelled.'  The  statute  makes  a  clear  distinction  be- 
tween the '  crimes  and  offences,'  and  the  '  high  crimes  and 
offences' whichitspecifies.  While  a  previous  conviction  of  the 
former  is  declared,  in  express  terms^  to  be  an  aggravation  of 
the  crime  charged,  the  statute,  so  far  from  warranting,  has 
expressly  excluded  the  public  Prosecutor  from  founding 
upon  a  previous  conviction  of  the  latter  offence.  The  In- 
dictment is  not  laid  at  common  law,  but  entirely  upon 
the  statutory  provisions.   Now,  while  the  statute  provides 
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that  certain  previous  convictions  shall  be  considered  n^  ios. 
as  aggravating  the  guilt  of  the  criminal,  this  effect  is  un«  Brown, 
questionably  limited  to  a  previous  conviction  of  the  *  crimes    ]^1 ; 


'  and  offences  i^^^  mentioned/  thus  excluding  the  'high 

crime  and  offence*  which  is  after  mentioned.  The  legisla-  vJ^J^jS^Sf 
ture  imposes  severe  pains  upon  those  who  have  been  pre- 
viously convicted  of  the  crimes  and  offences  which  it  spe- 
cifies, but  it  stops  there — ^holding  that  when  the  criminal 
has  suffered  the  just  punishment  which  the  law  awards  to 
the  high  crime  and  offence  which  he  has  committed,  he 
should  never  again  be  called  in  question  for  the  same. 

CRAUFURDf  for  the  prosecution,  argued, — that  the  con- 
viction founded  upon  was  quite  admissible  under  the 
words  of  the  Indictment,  and  in  terms  of  the  statute. 
The  essence  of  the  aggravation  is  the  commission  of 
the  offence ;  and  it  cannot  be  denied  that  the  crime  of 
which  the  pannel  was  convicted,  under  the  conviction 
proposed  to  be  proved,  is  essentially  the  same  as  that 
with  which  she  is  now  charged. 

The  Court  seemed  to  consider  the  point  as  one  attended 
with  considerable  difficulty,  but  recommended  to  the  Ad- 
vocate-Depute to  withdraw  the  conviction,  which  he  ac- 
cordingly did. 

The  Jury  unanimously  found  the  pannel  guilty  of  the 
uttering  libelled,  and  also  guilty  of  having  been  previ- 
ously convicted  of  the  same  offence  of  uttering,  under  the 
statute  libelled. 

In  respect  of  which  verdict  of  Assize,  she  was  sen- 
tenced to  be  imprisoned  in  the  Bridewell  of  Edinburgh, 
for  the  period  of  two  years. 
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June  21  Present, 

1841. 

Thb  Lobd  JC7ST1GB-Ci<EBK. 

LOBPS  MONCBEIFF^  MbDWTN. 

Heb  Majesty's  Advocate. — Davidson — J.  T.  Chrdan^ 

AGAINST 

Maboaret  PLENDEBLErro  or  Dbwab. —  Yomi9ff, 

Declaration — ^Inoictment. — It  is  not  oecessiury,  in  regard  to  a  de- 
claration signed  by  the  examining  magistrate,  in  consequence  of  the 
pannel's  inability  to  write,  that  the  Indictment  should  set  forth  that 
that  signature  was  adhibited  in  presence  of  the  pannel,  though  it 
would  be  of  importance  if  it  were  proved  not  to  have  beeo  so  donei 

No.  106.      Margaret  Plenderleith  or  Dewah  was  charged 
piJi^^-  ^^  Theft,  aggrayated  by  preidoua  oonvictioD. 

leith  or 

L     She  pleaded  not  guilty,  and  a  proof  was  led. 


Theft,  &c. 

The  Indictment  set  forth  that  *  you,  the  said  Margaret 
'  Plenderleith  or  Dewar,  having  been  apprehended  and 
'  taken  before  George  Tait,  Esquire,  Sheriff<substitute  of 
'  the  shire  of  Edinburgh,  did,  in  his  presence  at  Edinburgh, 
'  on  the  23d  day  of  April  1841,  emit  a  declaration,  which 
*  was  subscribed  by  him,  you  having  declared  that  you 
'  could  not  write. 

Young,  for  the  pannel,  objected  to  the  production  of 
the  declaration  libelled  on,  in  respect  it  was  not  stated  to 
have  been  subscribed  in  presence  of  the  pannel. 

The  Court  were  of  opinion,  that  the  fair  construction  of 
the  Indictment  was,  that  the  declaration  was  subscribed  by 
the  Sheriff  at  the  time  when  it  was  emitted  by  the  pannel, 
'  in  his  presence  at  Edinburgh,'  but  that,  at  all  events  it 
is  not  necessary  that  the  Indictment  should  bear  that  it 
was  subscribed  in  presence  of  the  pannel,  though  it  would 
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be  of  importance  if  it  were  proved  that  it  had  not  been  No.  io«. 

80  done.  JPlonder- 

leith  or 
Do  WW, 

Proof  was  led  that  the  declaration  was  in  fact  signed  J"^^* 
by  the  Sheriff-substitute  in  the  pannel's  presence.  L, 

Theft,  Ac 

The  objection  was  accordingly  repelled. 

The  proof  having  been  concluded,  the  Jury  found  the 
pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  she  was  sentenc* 
ed  to  be  imprisoned  in  the  Prison  of  Edinburgh,  for  the 
period  of  twelve  calendar  months. 


Preienti  »  ,  «« 

July  26 
1841. 

Loaps  Meadowbank,  Mackenzie,  Cockburn. 
Heb  Majesty's  Advocatb^-So/.-Ctmi.  Maitland — Dawidson, 

AGAINST 

IsABBLXJi  Mdbray  aod  Helen  CARMioHAEii  or  Bremneb — Broun. 

Possession  of  Base  Coin-^Statcte  2  William  IV.  c.d4.  §  8. — Art 
AND  Part. — Two  psDnels  being  charged  with  contravention  of  the 
Statute  2  William  IV.  c.  84.  §  8,  and  the  base  coin  having  been  prov- 
ed to  have  been  in  the  possession  of  one  only,  question  whether  ths 
other  pannel  oould  bq  oonvicted  as  gvHtj^art  and  part»  of  th«  oSboce 
libelled. 

Isabella  Mureay  and  Helen  Carmichael  or  no.  107. 
Bbemneb,  were  charged  with  contravention  of  the  Act  Mm^'* 
2d  William  IV.  c.  34,  entitled  '  an  Act  for  consolidating  ^^  *?*>«« 
and  amending  the  laws  against  offences  relating  to  theorBmnner. 
coin/  by  which  it  is  enacted.  5  8,  ^ 7* 

^  ^  Potsesflion 

of  ba<e 

*  That  if  any  person  shall  have  in  his  custody  or  possession  three  or     ^'^« 
'  more  pieces  of  &lse  or  counterfeit  coin,  resembling,  or  apparently  in- 
*  tended  to  resemble  or  pass  for  any  of  the  King's  current  gold  or  silver 
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No  107.   <  coin,  knowing  the  same  to  be  false  or  coanterfeit,  and  with  intent  to 

Murny    '  "^^^^  ^'  P"^  ^^  ^^®  same,  every  such  offender  shall,  in  England  and 

and  Helen  <  Ireland,  be  guilty  of  a  misdemeanour,  and  in   Scotland  of  a  crime 

wB^w/®°^  offence;  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 

Jnly  26    '  cretion  of  the  court,  to  be  imprisoned  for  any  period  not  exceeding 

^^^'     '  three  years," 

^.        In  so  FAB  AS,  on  the  15th  day  of  June  1841,  in  or  near  the  bouse 

of  baie   situated  in  or  near  Boswell's  Ck)urt,  in  or  near  College  Wynd  of  Edin- 

coin,     burgh,  occupied  by  Hugh  Walker,  shoemaker,  the  said  Isabella  Murray 

and  Helen  Carmichael  or  Bremner,  had  both  and  each  or  one  or  other 

.  of  them,  in  their  custody  or  possession,  seven  or  thereby  pieces  of  false 

or  counterfeit  coin,  each  resembling  or  apparently  intended  to  resemble 

or  pass  for  a  shilling  piece  of  the  Queen's  current  silver  coin,  they 

knowing  the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter 

or  put  off  the  same. 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 
It  appeared  that  none  of  the  coins  were  found  upon  Car- 
michael, but  that  all  of  them  were  discovered  in  the  pos- 
session of  Murray,  in  whose  company  she  was.  The  po- 
liceman who  detected  the  base  money  upon  the  person  of 
Murray,  swore  that  Carmichael  placed  herself  before  her, 
as  if  she  wished  to  screen  her  companion. 

Bboun,  for  the  pannel  Carmichael,  argued — ^that  the 
Prosecutor  had  failed  in  making  out  against  her  the '  custo- 
dy or  possession'  of  the  false  coin  libelled.  The  ordinary 
charge  of  Art  and  Part  is  here  of  no  avail,  as  the  acces- 
sion, which  is  necessary  to  warrant  a  conviction  of  this 
statutory  offence,  must  be  such  as  to  amount  to  a  con- 
structive possession  upon  the  part  of  the  accessory.  In  this 
case  there  was  no  proof  of  any  kind  against  Carmichael. 

LoBD  Meadowbank  charged  the  Jury,  directing  them, 
that  in  order  to  constitute  the  statutory  offence  libelledi 
there  must  be  possession,  either  actual  or  constructive ; 
and  that  as  none  of  the  coins  had  been  found  in  the  actual 
custody  of  Carmichael,  it  was  for  them  to  determine 
whether  she  was  in  the  possession  of  them  through  tbe 
other  pannel,-— whether  the  possession  of  Murray  was  her 
possession.     This  is  a  difficult  question.     By  §  21  of  the 


0010. 
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statute,  it  is  declared,  that  *  when  the  having  any  matter  Na  107. 
'  in  the  custody  or  possession  of  any  person,  is  in  this  act    mirnj 

*  expressed  to  be  an  offence,  if  any  person  shaU  have  any  SL?^Si 
'  such  matter  in  his  personal  custody  or  possession^  or  or  Bremner, 
'  shall  knowingly  and  wilfully  have  such  matter  in  any    1841. 

*  dwelling  house,  or  other  building,  lodging,  apartment,  T ~ 

*  field,  or  other  place  open  or  enclosed,  whether  belonging  of  bue 
'  to,  or  occupied  by  himself  or  not,  and  whether  such 
'  matter  shall  be  so  had  for  his  own  use  or  benefit,  or  for 
'  that  of  another,  every  such  person  shall  be  deemed,  and 
'  taken  to  have  such  matter  in  his  custody  or  possession, 
'  within  the  meaning  of  this  act ;'  and  this  part  of  the 
act  creates  great  doubt  as  to  the  present  case.  Had  this 
been  an  offence  at  common  law,  a  conviction  of  art  and 
part  might  have  been  warranted,  but,  seeing  that  the 
charge  is  a  statutory  one,  and  that  the  statute  seems  to  be 
directed  against  personal  possession  only,  the  safest  course 
for  the  jury,  unless  they  hold  that  to  be  proved,  is  to  ac- 
^it  the  pannel  Carmichael. 

The  Jury  accordingly  found  the  pannel,  Isabella  Mur- 
ray, guilty  as  libelled  ;  and  the  libel  against  the  pannel, 
Helen  Carmichael  or  Bremner,  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel,  Helen 
Carmichael  or  Bremner,  was  assoilzied  simpUciter  and 
dismissed  from  the  bar ;  and  the  pannel,  Isabella  Murray, 
was  sentenced  to  be  imprisoned,'  in  the  prison  of  Edinburgh, 
for  the  period  of  eighteen  calendar  months. 


VOL.  11.  2  o 
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NORTH  CIRCUIT. 
Autumn  1841. 


Sept.  23  PERTH. 

1841. 

Judges — ^Lokds  Moncrsiff  and  Cockburn. 
Hbb  Majesty's  Advocate. — UrquharU 

AGAINST 

John  Reid. — Maitland  Herioi, 

Uttering  a  Forged  Bill. — Questiooy  whether  the  presentation  of  a 
Bill  of  Exchange  bearing  a  forged  subscription  of  a  party  as  acceptor, 
to  another  person,  to  be  signed  by  him  as  drawer  and  indorser,  can 
be  relevantly  charged  as  an  act  of  uttering  a  forged  bilK 

johnReiU*^^^^  Reid  wrs  charged  with  Forgery,  as  also  the  wic- 

kedly  and  feloniously  using  and  uttering  as  genuine  any 

^^a^^'  Forged  Bill  of  Exchange,  or  other  obligatory  writing, 

having  thereon  any  forged  subscription,  knowing  the  same 

to  be  forged : 

<  In  8o  far  as,  the  said  John  Reid  having  written,  or  procured  to  be 

*  written,  a  bill  for  L.49. 19s.  sterling,  bearing  to  be  dated,  *  Logie,8Ui 

*  January  1840,'  and  to  be  payable  four  months  afler  date,  and  to  be 

*  addressed  *  To  Mr.  David  Hc^band,  Easter  Forest,  and  Mr.  Jobn 

*  Reid,  teacher,  Logie,'  the  said  John  Reid  did^  upon  the  8th  day  of 
January  1840,  within  the  house  at  Logie,  in  the  parish  of  Logie  and 
shire  of  Fife,  occupied  by  him  the  said  John  Reid,  or  at  some  other 
time  and  place  within  the  shire  of  Fife  to  the  Prosecutor  unknown, 
wickedly  and  feloniously  forge  and  adhibit,  or  cause  and  procure  to  be 
forged  and  adhibited  upon  the  said  bill,  the  subscription,  <  David  Has- 

*  band,'  as  one  of  the  acceptors  of  said  bill,  intending  the  same  to  pass 
for,  and  to  be  received  as,  the  genuine  subscription  of  David  Husband) 
senior,  then  and  now  or  lately  farmer,  Easter  Forest,  in  the  parish  of 
Logie  aforesaid^  or  of  some  other  person  of  the  name  of  David  Husband 
to  the  Prosecutor  unknown,  or  being  a  wholly  false  and  fictitious  sub- 
scription ;  Farther,  the  said  John  Reid  having  subscribed  his  own  name 
upon  the  said  bill,  as  a  joint  acceptor  thereof,  did,  upon  the  8th  day  of 
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Jannary  1640,  witbio  the  house  situated  at  Conivie,  in  the  parish  of  No.  108. 
Logie  aforesaid,  occupied  by  David  Reid  farmer  there,  wici^edly  and  ^^^  ^^^' 
feloniously  use  and  utter  as  genuine  the  said  forged  bill,  having  thereon  Sept.  23 
the  said  false,  forged,  and  counterfeited  subscription  of  the  said  David      ^^^■ 
Husband,  veil  knowing  the  same  to  be  false,  forged,  and  counterfeited,  " 

and  his  own  signature  adhibited  to  it,  by  then  and  there  presenting  the  ^£^' 
same  to  the  said  David  Reid,  and  did  request  him  to  put  his  name  to  the 
said  bill  as  drawer  and  indorser  thereof;  and  the  said  David  Reid,  be- 
lieving the  said  forged  subscription  upon  the  said  bill  to  be  the  genuine 
subscription  of  the  said  David  Husband,  he  the  said  David  Reid  did 
then  and  there  subscribe  the  said  bill  as  the  drawer  and  indorser  there- 
of, and  did  then  deliver  it  back  to  the  said  John  Reid :  Farther,  upon 
the  9th  January  1840,  within  the  banking  office  of  the  Branch  of  the 
British  Linen  Company  at  Cupar,  in  the  county  of  Fife,  the  said  John 
Reid  did  wickedly  and  feloniously  use  and  utter  as  genuine  the  foresaid 
forged  bill  of  exchange,  having  the  said  flklse,  forged,  and  counterfeited 
subscription  thereon,  he  well  knowing  the  same  to  be  false,  forged,  and 
count^eited,  by  then  and  there  delivering  the  same,  or  causing  it  to  be 
delivered  to  George  Christie,  one  of  the  agents  of  said  branch  of  the 
British  Linen  Company,  then  residing  in  Cupar,  in  the  parish  of  Cupar, 
and  county  aforesaid,  or  to  John  Ritchie,  then  teller  now  or  lately  ac- 
countant in  the  office  of  the  said  branch  banking  company,  and  then  re- 
siding in  Cupar  aforesaid,  or  to  some  other  person  in  the  said  banking- 
office  to  the  Prosecutor  unknown,  in  order  that  the  said  forged  bill 
might  be  discounted,  and  the  sum  therein  contained,  or  part  thereof, 
placed  to  his  credit  and  applied  for  his  behoof,  in  payment,  or  part  pay- 
ment of  another  bill  then  due  to  the  said  British  Linen  Company  or  to 
the  said  George  Christie,  and  to  William  Pagan,  then  residing  in  or 
near  Cupar  aforesaid,  also  one  of  the  agents  of  the  said  branch  of  the 
British  Linen  Company,  or  to  one  or  other  of  them,  for  L.49. 19s.  7d., 
dated  2d  September  1839,  payable  four  months  after  date,  and  accepted 
by  the  said  John  Reid,  and  bearing  also  to  be  subscribed  by  David 
Reid  as  drawer  and  indorser,  and  by  David  Husband,  as  joint  acceptor, 
along  with  the  said  John  Reid,  and  the  said  forged  bill  was  discounted, 
and  the  sum  contained  in  it,  or  part  theieof,  was  so  applied  at  the  said 
bank  office  accordingly. 

Maitland  Heriot,  for  the  pannel,  objected  to  the 
relevancy  of  the  iBdictment,  that  the  species  facti 
libelled  in  regard  to  the  delivery  to  Reid,  did  not  amount 
to  a  relevant  charge  of  uttering.  The  pannel  might 
have  defrauded  the  drawer  by  presenting  the  piece  of 
paper  containing  the  alleged  fictitious  signature,  obtain- 
ing from  him  his  name  as  drawer,  and  after  that  getting 
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No.  loa.  it  back, — ^then,  to  be  sure,  but  not  till  the  drawer's  sima- 
Perth,    ture  was  added,  a  proper  bill  of  exchange ; — ^he  might  have 

Sent.  23 

1841.     imposed  upon  him ;  but,  by  so  doing,  he  was  not  guilty, 


either  of  the  crime  of  uttering^  (Alison,  Vol.  II.  pp.  871. 

^7^'  402,  418),  or,  at  any  rate,  of  that  of  uttering  a  *  forged 

*  biu: 

Urquhart,  for  the  prosecution,  answered,  —  The 
pannel  is  charged  with  uttering  the  bill,  *  having  there- 
*  on  the  said  false,  forged,  and  counterfeit  subscription.' 
The  crime  of  uttering  was  completed  by  delivering  it 
to  the  drawer  as  libelled.  But,  even  supposing  it  were 
not,  that  charge,  taken  in  connection  with,  and  as  nar- 
rative to  the  subsequent  charge,  amounts  to  a  relevant 
charge  of  uttering. 

Lords  Moncreiff  and  Cockburn  certified  the  case 
to  the  High  Court  of  Justiciary.* 


BHpt.  20 
1841. 


SOUTH  CIRCUIT. 
Autumn  1841. 


AYR. 
Judges — ThrLord  Jostice-Clerk  and  Lord  Magkbrzie. 

Her  Majesty's  Advocate — Milne. 

AGAIK8T 
RoRBRT  FOLTON,  JuNK.— -  Kni^l^. 

Rape — Declaration. — 1.  A  boy,  under  the  age  of  foorteeD,  con^icC- 
ed  of  the  crime  of  rape,  and  sentenced  to  fifteen  years  transporta- 
tion. 

^  No  farther  proceedings  took  place  ander  this  Indictment ;  bat  tbe 
pannel  was  brought  to  trial  in  the  High  Court,  on  tbe  8th  of  Janutry 
1842,  under  a  new  Indictment,  which  narrative  stated  the  presentatioQ 
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2^  An  objection  to  tbe  declaration  of  a  pennel  that  it  bore  to  be  <  writ-  No.  109. 
<  ten  on  this  and  the  six  preceding  pages/  whereas  it  consisted  but  of  y^^i^ 
six  pages  in  all,  repelled.  '  Junior, 

d.  It  IS  no  objection  to  a  declaration,  that  tbe  pannel»  when  emitting  it,    o^^%n 
was,  besides  being  informed  that  he  was  not  bound  to  answer  the      1841. 
qaestions  put  to  him,  told  that  he  ought  to  speak  the  truth,  and  tell— — 
no  lies,  ^P«- 

Robert  Fulton,  junior,  was  charged  alternatively 
with  Rape,  or  Assault  with  intent  to  Ravish,  committed 
on  a  girl  aged  about  five  years  and  eleven  months. 

1.  He  pleaded  not  guilty;  and  special  defences  were  lodg- 
ed for  him,  to  the  effect  that  having  been  under  the  age  of 
fourteen  at  the  time  when  the  crime  charged  against  him 
is  said  to  have  been  committed,  he  must  be  held  in  law  in- 
capable of  committing  a  rape.  For  though  in  other  felo- 
nies maliUa  lupplet  ijetatem,  yet  as  to  this  particular 
species  of  felony  the  law  supposes  an  imbecility  of  body 
as  well  as  of  mind.^  With  these  defences  the  pannel  pro- 
of the  bill  to  David  Reid,  and  his  having  subscribed  it  as  drawer  and  in- 
dorser,  and  delivered  it  back  to  the  pannel,  and  set  forth  as  the  single  act 
of  uttering,  the  presentation  of  it  at  the  bank.  The  pannel  was  found 
guilty,  and  senteqeed  to  seven  years  transportation. 
.  1  See  Blackstone,  Book  IV.  c.  15.  Hale's  Fleas  of  the  Crown,  Vol. 
I.  p.  630.  Russell  on  Crimes,  Vol.  I.  p.  557.  Beck's  Medical  Juris- 
prudence,  page  101.  Smith's  Principles  of  Forensic  Medicine,  p.  407. 
Tbe  law  of  England  on  this  point  seems  to  have  settled  that  *  if  it  be 
'  proved  that  the  defendant  is  under  the  age  of  fourteen  years,  he  must 

*  be  acquitted,  whalever  may  be  the  nature  of  the  evidence  against  him, 

^  for  a  boy  under  the  age  of  fourteen  years  is  presumed  by  law  incap-^ 

*  able  to  commit  a  rape.'  (Archbold's  Summary,  6th  edition,  p.  405.) 
See  the  case  of  Rex  v.  Eldershaw,  March  19, 1828.  3  Carrington  and 
Payne,  p.  396.  In  the  case  of  Rex  r.  Fhilips,  at  the  Oxford  Assizes, 
1839.  (7.  Carrington  and  Pftyne,  p.  736.)  Justice  Pattison  expressly 
stated  to  the  Jury,  *  I  think  that  the  prisoner  could  not,  in  point  of 

*  law,  be  guilty  of  the  o£Fence  of  assault,  with  intent  to  commit  a  rape, 
'  iP  he  was  at  the  time  of  the  offence  under  the  age  of  fourteen.  And 
'  I  think,  also,  that  if  he  nfos  under  that  age,  no  evidence  is  admissible 

*  to  show  that  in  point  (ffact  he  could  commit  the  offence  of  rape.'  It 
has  also  been  decided  by  Justice  Gaselce^  with  the  concurrence  of  the 
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No.  109.  duced  a  medical  certificate,  to  the  effect  that  his  organs  of 
^iton!  generation  had  not  yet  undergone  the  changes  which  con- 
jimior,  stitute  puberty,  and  gave  notice  of  his  intention  to  exa- 
sept.  20  mine  Dr,  James  Syrae,  residing  in  Ayr,  to  prove  this  cer- 

— —  tificate. 

Rape. 

2.  In  the  course  of  the  proof — 

Young,  for  the  pannel,  objected  to  the  production  of 
the  declaration  libelled  on,  in  respect  the  docquet  annexed 
to  it  bore  that  the  declaration  referred  to  was  ^  written  on 

*  this  and  the  six  preceding  pages/  whereas  that  produced 
extended  only  to  the  sixth  page. 

This  objection  was  repelled. 

3.  The  Procurator-Fiscal  for  the  county,  who  was  one  of 
the  witnesses  to  the  declaration,  deponed  that  he  had  told 
the  pannel  that  he  was  not  bound  to  answer  the  questions 
put  to  him,  but  that  he  ought  to  speak  the  truth,  and  tell 
no  lies. 

Chief  Baron  (Lord  Abioger),  that  the  presumption  of  lav  on  this  sob- 
ject  is  not  affected  by  the  statute  9th  Geo.  IV.  o.  31,  dispensing  with 
proof  of  emission,  (Rex  v.  Groombridge,  Guildford  Asslies,  1889.  7. 
Carrington  and  Payne,  p.  582.)  It  is  observed  by  Mr  Philtipps,  in  re- 
ference to  these  cases,  that  ^  the  rule  seems  to  be  laid  down  as  if  no 
'  proof  could  be  admitted  to  the  contrary  of  the  presumption.    It  does 

<  nol  appear  whether  in  any  case  such  proof  has  been  tendered.  Medical 

*  experience  shews  that  the  presumption  is  not  always  according  to  fiiet 
«  and  truth.'  (PhUlipps  on  Evidence,  8th  edition,  p.  462.)  But  io  a 
late  case,  which  was  tried  before  Mr.  Baron  Gurney,  the  report  ex- 
pressly bears,  *  The  commission  of  the  fact  wasprooed^  but  it  appeared 

<  that  the  prisoner  was  under  fourteen  years  of  age,  and  on  that  aocooDt 
'  the  learned  judge  directed  the  jury  to  acquit  of  the  rape,  but  left  it  to 

*  them  to  find  the  prisoner  guilty  of  an  assault,  under  the  statute  1st 

*  Victoria,  c.  85,  §  11/  The  judgment  was  respited,  to  obtain  the  opi- 
nion of  all  the  Judges,  But  the  only  question  raised  regarded  the  com- 
petency of  the  conviction  for  the  common  assault,  no  doubt  being  ap- 
parently entertained  that '  the  law  considered  the  prisoner,  on  aceoant 

*  of  his  nonage,  incapable  of  committing  a  rape,*  (Rex  v.  Brimilow, 
Hilary  Term,  1840.    2.  Moody's  Crown  Cases  reserved^  p.  122.) 
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Young,  for  the  pannel,  objected  to  the  declaration  being  no.  109. 
received  in  such  circumstances.  A  person  in  authority  tell-  ^^^ 
ing  a  prisoner  of  such  tender  years  that  he  ought  to  speak    Junior, 
the  truth,  amounts  to  an  advice,  that  it  would  be  better   Sept.  20 
for  him  to  do  so,  which  has  been  held  sufficient  to  cast  a     ^^^' 
declaration.     (Alison,  Vol.  2.  p.  562.)  Rape. 

The  Lord  Justice-Clerk. — I  do  not  think  that  what 
was  said  to  the  pannel  was  sufficient  to  cast  this  declara- 
tion. 

LiORD  Mackenzie. — The  advice  was  to  speak  the  truth, 
and  tell  no  lies.  I  cannot  say  that  even  an  accused  party 
has  an  absolute  right  to  tell  lies.  It  was  explained  to  him 
that  he  was  not  bound  to  answer  the  questions  put. 

The  objection  was  accordingly  repelled,  and  the  decla- 
ration read. 

The  completion  of  the  principal  crime  charged  was  fully 
established  by  the  evidence  of  the  girl — ^by  proof  of  the 
account  which  she  had  given  of  the  matter  de  recenti — by 
medical  testimony  as  to  the  injuries  she  had  sustained, — and 
by  the  panneFs  confession  of  guilt  at  the  period  of  his  ap- 
prehension. 

A  medical  witness,  examined  in  exculpation,  corroborat- 
ed the  statement  in  the  certificate  produced  with  the  de- 
fences, that  the  pannel  had  not  yet  attained  to  puberty. 
He  stated  various  particulars,  from  which  he  was  satisfied, 
on  an  examination  of  the  panneFs  person,  that  this  was 
the  case ;  but  he  declined  to  state  that  he  considered  it  im- 
possible for  him  to  commit  the  crime  of  rape,  it  being  un- 
derstood that  penetratio  is  alone  necessary  to  constitute 
that  crime.  No  farther  evidence  was  produced  as  to  the 
pannel's  age,  which  was  averred  to  be  at  present  fourteen 
years  and  two  months,  or  thirteen  and  ten  months  at  the 
date  of  the  crime  libelled. 

The  Jury,  with  the  concurrence  of  the  Court,  unani- 
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Na  103.  mously  found  the  pannel  guilty  of  rape,  but,  on  account  of 
Fulton,   his  youth,  recommended  him  to  the  lenity  of  the  Court 

Junior, 

s^p^^20       In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fifteen 


1841. 


Rape,    years. 


HIGH  COURT. 


Nov.  5  Present, 

The  Lord  Justice-Clerk.* 

Lords  Moncreiff,  Medwtn. 
Her  Majesty's  Advocate — Lord-Advocale  Bae\ — Urquharl. 

AGAINST 

Mart  White. — F.  Russeii. 

Uttering  Base  Coin — Stat.  2  William  IV.  c.  34.  §  7 — Irdict- 
MEKT — PreviocsConyiction. — A  pannel  haying  been  chained, 
both  at  common  law,  with  the  offence  of  uttering  base  coin,  aggra- 
vatcd  by  previous  convictions,  and  also  with  contnivention  of  the 
statute  2  William  IV.  c.  34,  §  7,  held  *  competent  to  libel  a  pre- 
vious conviction  of  the  high  crime  and  offence  created  in  the  sta- 
tute, as  a  common  law  aggravation  of  the  principal  charge. 

No.  110.  Mary  White  was  charged  with  the  wickedly  and  felo- 
Whue.   niously  Using  and  Uttering  as  genuine  any  False  or 


baseoSa,  *  ^^  ^^^  ^^^  ^^  October  1841,  John  Hope  Esquire,  late  Dean  of 
the  Faculty  of  Advocates,  appeared  in  Courts  and  produced  a  commis- 
sion,  granted  by  her  Majesty,  nominating  and  appointing  him  to  be 
Lord  Justice- Clerk,  in  room  of  the  right  Honourable  David  Boyle  of 
Shewalton,  appointed  to  the  office  of  Lord  Justice-General  of  Scotland, 
and  also  Lord  President  of  the  Court  of  Session ;  after  reading  and  re- 
cording of  which  commission,  the  said  John  Hope  qualified  himself  to 
Her  Majesty,  by  taking  and  swearing  the  oaths  of  allegiance  and  ab- 
juration, and  subscribing  the  same  with  the  assurance;  and  hsTiog 
given  his  oath  dejideli  administroHane  officii,  he  was  thereupon  admit- 
ted and  received  as  Lord  Justice-Clerk,  and  took  his  scat  accordingly. 
f  On  the  9th  of  September  1841,  the  Right  Honourable  Sir  William 
Rae,  Baronet,  presented  to  the  Court  a  commission,  nominating  and 
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Counterfeit  Coin,  resembling  or  apparently  intended  to  No.  no. 
resemble,  or  pass  for,   the  current  coin  of   this   realm,  white, 
knowing  the  same  to  be  false  or  counterfeit,  especially    194*1, 


when  committed  by  a  person  who  has  been  previously  ■ 
convicted  of  the  said  crime :  as  also,  with  contravention  ^^^ 
of  the  act  2d  William  IV.  c.  34,  entitled,  *  An  Act  for 

*  Consolidating  and  Amending  the  Laws  against  offences 

*  relating  to  the  Coin,*  by  which  it  is  enacted,  §  7,' 

*  That,  if  any  person  shall  tender,  utter,  or  put  off,  any  false  or  coun- 
'  terfeit  coin,  resembling,  or  apparently  intended  to  resemble,  or  pass 

*  for,  any  of  the  King's  current  gold  or  silver  coin,  knowing  the  same 

*  to  be  false  or  counterfeit,  every  such  offender  shall,  in  England  and 

*  Ireland,  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime  and 
'  offence;  and,  bdng  convicted  thereof  shall  be  imprisoned  for  any  term 
'  not  exceeding  one  year ;  and  if  any  person  shall  tender,  utter,  or  put 
'  off,  any  false  or  counterfeit  coin,  resembling,  or  apparently  intended 

*  to  resemble,  or  pass  for,  any  of  the  King's  current  gold  or  silver  coin, 

*  knowing  the  same  to  be  false  or  counterfeit,  and  such  person  shall, 

*  at  the  time  of  such  tendering,  uttering,  or  putting  off,  have  in  his 
'  possession,  besides  the  false  or  counterfeit  coin  so  tendered,  uttered,  or 
'  pat  off,  one  or  more  piece  or  pieces  of  false  or  counterfeit  coin,  resem- 
<  bling,  or  apparently  intended  to  resemble,  or  pass  for,  any  of  the 

*  King's  current  gold  or  nlver  coin,  or  shall,  either  on  the  day  of  such 

*  tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days 
'  then  next  ensuing,  tender,  utter,  or  put  off,  any  more  or  other  false  or 
'  counterfeit  coin,  resembling,  or  apparently  intended  to  resemble,  or 
^  pass  for,  any  of  the  King's  current  gold  or  silver  coin,  knowing  the 

*  same  to  be  false  or  counterfeit,  every  such  offender  shall,  in  England 

*  and  Ireland,  be  guilty  of  a  misdemeanor,  and,  in  Scotland,  of  a  crime 
'  and  offence,  and,  being  convicted  thereof,  shall  be  imprisoned  for  any 

*  term  not  exceeding  two  years ;  and,  if  any  person,  who  shall  have 
*"  been  convicted  of  any  of  the  misdemeanors  or  crimes  and  offences, 
'  herein  before  mentioned  shall  afterwards  commit*  any  of  the  said  misde- 

*  meanors  or  crimes  and  offences,  such  person  shall,  in  England  and 


appointing  him  to  the  office  of  Her  Majesty's  Advocate,  which  having 
been  recorded,  he  qualified  himself  by  taking  the  necessary  oaths,  and 
w'as  thereupon  received  in  Court  as  Her  Majesty's  Advocate.  Duncan 
McNeill,  Esquire,  Advocate,  was,  at  the  same  time,  appointed  to  the 
office  of  Solicitor-General,  and  was  received  as  such,  in  Court,  on  the 
loth  uf  September  1841. 
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No.  110.  *  Ireland,  be  deemed  guilty  of  felonyi  "and  in  Scotland  of  a  high  crime 

^*f7     *  and  o^eneef  and,  being  convicted  thereof^  shall  be  liable,  at  the  dis* 

14^^    <  cretion  of  the  Court,  to  be  transported  beyond  the  seas  for  life,  or 

1841.    <  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 

'  term  not  exceeding  four  years.' 


Uttering 
bate  ooiiu 


The  Indictment,  after  quoting  this  section  of  the  statute, 
continued :  ^  Yet  true  it  is  and  of  verity,  that  you  the 
said  Mary  White  are  guilty  of  the  said  crime  at  common 
law,  aggravated  as  aforesaid,  and  of  the  crime  and  offence 
first  set  forth,  and  of  the  high  crime  and  offence  set  forth 
in  the  before  recited  section  of  the  said  statute,  or  of  one 
or  more  of  them,  actor,  or  art  and  part :' 

In  80  FAK  AS,  on  the  dOth  day  of  July  1841,  or  one  or  other  of  the 
days  of  that  month,  or  of  June  immediately  preceding,  or  of  August 
immediately  following,  within  the  shop  situated  in  Nicolson  Street,  in 
or  near  Edinburgh,  then  and  now  or  lately  occupied  by  Peter  Pollock, 
hosier  there,  then  and  now  or  lately  residing  in  Chapel  Street,  in  or  near 
Edinburgh,  you  the  said  Mary  White  did  wickedly  and  feloniously  tender, 
utter,  or  put  off,  as  genuine,  a  false  or  counterfeit  coin,  resembling,  or 
apparently  intended  to  resemble,  or  pass  for,  a  shilling«piece  of  the 
Queen's  current  silver  coin,  you  knowing  the  same  to  be  fiilse  or  counter- 
feit, by  then  and  there  delivering  the  same  to  Mary  McLean  or  Pollock, 
wife  of,  and  then  and  now  or  lately  rending  with,  the  said  Peter  Pollock, 
in  payment  of  the  price  of  a  halfpenny  worth  of  white  tape,  then  pur- 
chased by  you,  you  proposing  to  receive  the  balance  in  change :  And 
you  the  said  Mary  White  have  been  previously  convicted  of  the  crime 
and  offence  first  set  forth,  and  of  the  high  crime  and  offence  set  forth  in 
the  above  recited  section  of  the  statute  above  libelled :  And  you  the  said 
Mary  White  having  been  apprehended  and  taken  before  George  Tait, 
Esquire,  Sheriff- substitute  of  Edinburghshire,  you  did,  in  his  presence 
at  Edinburgh,  upon  the  Sd  day  of  August  1841,  emit  a  declaration, 
which  was  subscribed  by  him  in  your  presence,  you  haying  declared 
that  you  could  not  write :  Which  declaration ;  as  also  the  false  or 
counterfeit  coin  above  libelled ;  as  also  a  certified  copy  of  a  libel,  and 
of  a  conviction  and  sentence  following  thereon,  obtained  against  you  the 
said  Mary  White,  under  the  name  of  Mary  White  or  Murray,  for  the 
crime  and  offence  first  set  forth  in  the  before  recited  section  of  the  said 
statute,  before  the  Sheriff-substitute  of  the  county  of  Edinburgh  and  a 
jury,  dated  the  9th  day  of  June  1838 ;  as  also  a  certified  copy  of  a 
libel  or  indictment,  and  a  conviction  and  sentence  following  thereon, 
obtuned  against  you  the  said  Mary  White,  under  the  name  of  Mary 
White  or  Murray,  for  the  high  crime  and  offence  set  forth  in  the  before 
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vecited  secHoo  of  the  said  statota  above  libelled,  before  the  High  Court  j^o.  110. 
«f  Justiciary,  dated  the  5th  day  of  November  1839,  being  to  be  used     Mary 

in  evidence  against  you  the  said  Mary  White,  at  your  trial,  will,  for  f;^^^^ 
that  purpose,  be  in  due  time  lodged  in  the  hands  of  the  clerk  of  the  1841. 
High  Court  of  Justiciary,  before  which  you  are  to  be  tried,  that  you 


may  have  an  opportunity  of  seeing  the  same.  Uttering 


base  coin. 


F.  Russell,  for  the  pannel,  objected  to  that  part  of  the 
minor  proposition,  which  stated,  as  an  aggravation  of  the 
principal  charge,  that  the  pannel  had  been  previously 
convicted  of  '  the  high  crime  and  offence  set  forth  in  the 
'  above  recited  section  of  the  statute  above  libelled/ 
This  aggravation  cannot  be  sustained,  either  on  the 
common  law  or  under  the  statute,  upon  both  of  which 
the  present  Indictment  is  laid.  It  is  not  relevant  to 
charge,  as  a  common  law  aggravation,  the  recommission 
of  a  statutory  crime,  particularly  as  the  offence  which  the 
pannel  is  charged  with  repeating  might  not  be  cogni- 
zable by  a  court  of  justice,  independently  of  the  statute, — 
as,  for  instance,  the  possessing  of  base  coin,  which  is 
not  a  crime  at  common  law.  Moreover,  the  aggravation 
here  charged  is  clearly  referable  to  the  statute,  both 
from  the  plain  meaning  of  the  connecting  words,  and  from 
the  circumstance  that  the  common  law  knows  nothing  of 
high  crimes  and  offences.  Taking  it,  then,  as  an  aggrava- 
tion, it  is  clearly  incompetent,  both  the  terms  and  spirit 
of  the  enactment  excluding  such  a  charge.  Any  argu- 
ment, however,  upon  this  head  is  rendered  unnecessary, 
by  the  previous  case  of  Janet  Brown,  High  Court,  June 
7, 1841,  ante  p.  554,  in  which  the  public  Prosecutor  aban- 
doned a  similar  aggravation. 

Urquhart,  for  the  prosecution,  answered, — The  pre- 
sent libel  was  framed  expressly  with  a  view  to  meet  the 
objection,  which  was  successful  in  the  case  of  Janet 
Brown.  While  a  previous  conviction  of  the  high  crime 
and  offence  mentioned  in  this  act  of  Parliament,  cannot 
be  charged  as  a  statutory  aggravation,  it  is  a  good  aggra- 
vation at  common  law.  The  crime  of  uttering,  of  which 
the  previous  convictions  are  charged,  is  undoubtedly  a 
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No.  110.  common  law  offence,  and  therefore  capable  of  aggravation 

White,    at  common  law.     The  8th  section  of  the  statute,  which 

1841.^    declares  the  possession  of  base  coin  to  be  a  crime,  is  not 


founded  on  in  the  libel,  and  can  have  no  bearing  upon  the 
ba^To^  point  under  discussion. 

Lord  M oncreiff. — There  is  clearly  no  warrant  for  such 
an  aggravation  in  the  statute,  but  it  certainly  aggravates 
the  guilt  of  a  prisoner  charged  with  uttering  counterfeit 
coin,  that  he  has  been  previously  convicted  of  the  same 
species  Juctif  though  under  the  statutory  denomination. 
The  aggravation,  therefore,  must  be  good  at  common  law. 

Lord  Medwyn. — I  am  of  the  same  opinion. 

The  Lord  Justice-Olerk. — I  have  some  dilSculty  in 
the  matter,  but,  on  the  whole,  am  inclined  to  concur. 

The  objection  was  accordingly  repelled*  The  pannel 
pleaded  guilty  of  the  using  and  uttering  libelled  at  com- 
mon law,  aggravated  by  the  previous  conviction  of  5th 
November  1889. 

In  respect  of  which  judicial  confession,  she  was  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


Heb  Majesty's  Advocate — Lord-Advocate  Roe —  Urqukart. 

AGAINST 

Alison  Punton. — B.  R.  Bell. 

Concealment  op  Pregnancy — Indictment — Art  and  Part- 
Evidence — Production — 1.  The  charge  of  art  and  part  held  to  be 
properly  omitted  in  an  Indictment  for  concealment  of  pregnancy. 

2.  An  extract  from  the  records  of  a  kirk-session,  written  on  one  sheet, 
and  authenticated  by  the  subscription  of  the  clerk  on  the  last  page, 
found  to  be  admissible  in  evidence. 

3.  An  objection  to  medical  evidence,  in  respect  the  animal  substance  to 
which  it  referred  had  not  been  preserved  and  produced,  repelled. 
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4.  Held  that  it  was  not  necessary,  in  a  charge  of  concealment  of  preg-  So,  MX* 

nancy,  to  libel  on  the  birth  of  *  ajull  grown  child;'  but  that  such  a    Alison 

state  of  the  fact,  if  averred  in  the  Indictment,  mast  be  proved.  i^oy.  5' 

1841. 


Alison  Punton  was  charged  with  Contravention  of  the ' 

statute  49th  Geo.  III.  c.  14.     The  Indictment  against  her  ment  of 

bore :  pregnancr 

That  albeit,  by  an  act  passed  in  the  forty-ninth  year  of  the  reign  of  his 
late  majesty  King  George  III.  cap.  14,  entitled,  *•  An  Act  for  repealing 

<  an  act  of  the  Parliament  of  Scotland  relative  to  child-murder,  and  for 

*  making  other  provisions  in  lieu  thereof;*  it  is  enacted,  '  That  if,  from 

*  and  afler  the  passing  of  th'is  act,  any  woman  in  that  part  of  Great 

*  Britain  called  Scotland  shall  conceal  her  being  with  child  during  the 
'  whole  period  of  her  pregnancy,  and  shall  not  call  for  and  make  use  of 
( beip  or  assistance  in  the  birth ;  and  if  the  child  shall  be  found  dead, 

<  or  be  amissing,  the  mother,  being  lawfully  convicted  thereof,  shall  be 

<  imprisoned  for  a  period  not  exceeding  two  years,  in  such  common  jail 

*  or  prison  as  the  Court  before  which  she  is  tried  shall  direct  and 
'  appoint :'  Yet  true  it  is  and  of  verity,  that  you  the  said  Alison  Punton, 
jimior,  are  guilty  of  the  said  crime : 

Ih  so  FAR  AS,  on  the  26th  day  of  September  1841,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  August  immediately  preceding, 
or  of  October  immediately  following,  you  the  said  Alison  Punton,  junior, 
did,  within  the  house  of  Preston,  in  the  parish  of  Preston-kirk,  and 
county  of  Haddington,  then  occupied  by  Alison  Punton,  senior,  your 
mother,  or  in  the  immediate  vicinity  of  the  said  house,  or  at  some  other 
place  to  tlie  Prosecutor  unknown,  bring  forth  a  full  grown  child,  but  of 
irhat  sex  b  to  the  Prosecutor  unknown ;  and  you  did  conceal  your  being 
with  child  during  the  whole  period  of  your  pregnancy,  and  did  not  call 
for,  and  make  use  of  help  or  assistance  in  the  birth ;  and  the  said  child 
is  amissing. 

1.  B.  R.  B£LL,for  the  pannel,  objected  to  the  relevancy 
of  the  Indictment,  that  the  minor  proposition  contained  no 
charge  of  '  art  and  part/  the  insertion  of  which  is,  by  ex- 
press statute,  rendered  imperative  *  in  all  criminal  libels.' 
(Statute  1592,  c.  158.  9th  Geo.  IV.  c.  29,  $  9.  Hume, 
Vol.  2.  p.  230.     Alison,  Vol.  2.  p.  250.) 

The  Loud  Advocate  and  Urquhaet,  for  the  prose- 
cution, answered, — The  object  of  the  act  9th  Geo.  IV.  c. 
29»  was  to  remove  some  difficulties  which  obstructed  the 
course  of  justice  in  Scotland.  It  was  not  intended  to  in- 
troduce any  new  lequisite,  and  accordingly,  while  it  abo- 
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Ko.  111.  lished  the  ^  at  least'  clause  in  Indictments,  it  left  the  for- 

A  1' 

Punton,  mer  law  in  regard  to  the  charge  of  art  and  part  untouch- 
^84if    ®d'     But,  even  before  the  passing  of  this  act,  the  provi- 


Conceal- 
ment 


sions  of  the  old  Scottish  statute  in  regard  to  this  charge 
^f  had  been  qualified,  so  as  to  apply  to  such  crimes  only  as 
pregnancy,  ^j.^  capable  of  accessiou.  Not  only  can  no  accession  take 
place  in  concealment  of  pregnancy,  but  such  a  charge 
would  be  inconsistent  with  the  principal  offence  libelled ; 
and  if  inserted,  might  have  been  held  to  destroy  the  rele- 
vancy of  the  Indictment. 

The  objection  was  repelled. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 

2.  Among  the  productions  libelled  on  was  an '  Extract 

*  from  the  records  of  the  Kirk-session  of  Preston-kirk  re- 

*  lative  to  the  case  of  Alison  Punton,  1841.'^ 

The  document  in  question  contained  the  minute  of  a 
meeting  of  the  Kirk-session,  at  which  the  pannel  had  been 
examined,  and  denied  that  she  was  with  child. 

The  Session-clerk  of  the  parish  having  been  called  to 
prove  this  extract — 

B.  R.  Bell,  for  the  pannel,  objected,  that  the  docu- 
ment was  not  a  regular  extract,  as  it  was  not  signed  by 
the  clerk  on  every  page.  (Case  of  Hugh  Fraser,  Inver- 
ness, Sept.  19, 1839.     Swinton,  Vol.  II.  p.  436.) 

The  Court  held  that  there  was  a  distinction  between  the 
case  of  Fraser  referred  to,  and  the  present,  as  the  extract 
here  consisted  of  one  sheet  only,  and  was  properly  authen- 
ticated on  the  last  page. 

The  objection  was  accordingly  repelled.  The  docu- 
ment was,  however,  ultimately  withdrawn  by  the  Prose- 
cutor, upon  an  opinion  being  expressed  by  the  Court  that 
evidence  as  to  the  proceedings  against  the  pannel  before 
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he  Kirk-session,  and  the  statements  then  made  by  her,  no.  in. 
were  liable  to  some  objections,  as  a  mode  of  proving  the  ^^ 
crime  with  which  she  was  charged.  ^^^^ 


3.  A  medical  witness  having  deponed  that  he  was  con-  Conoeai- 
vinoed,  on  examination  of  the  pannel,  that  she  had  given  pregnancy. 
birth  to  something,  and  that  he  accordingly  questioned  her 
mother,  who  produced  an  after-birth, — 

B.  R.  Bell,  for  the  pannel,  objected,  that  the  after- 
birth referred  to  not  having  been  produced,  no  evidence 
could  be  received  regarding  it  This  is  a  most  material 
part  of  the  case  against  the  pannel,  since,  upon  the  ques- 
tion whether  this  substance  which  was  exhibited  to  the  me- 
dical witnesses  was  or  was  not  an  after  birth,  depends  her 
guilt  or  innocence  of  the  crime  with  which  she  is  charged. 
It  is  an  ascertained  fact  in  medical  science,  that  different 
substances  may  be  passed  by  women,  in  regard  to  which 
a  great  controversy  exists  in  the  profession,  whether  they 
are  necessarily  the  result  of  sexual  connection.  In  these 
circumstances,  it  was  the  duty  of  the  public  Prosecutor  to 
have  preserved  and  made  a  preparation  of  the  substance 
which  he  founds  on  as  an  article  of  proof  against  the  pan- 
nel. In  analogous  cases  the  Court  has  held  that  the  Pro- 
secutor must  produce  the  coin,  libelled  as  base,  in  order 
that  the  Jury  may  have  an  opportunity  of  examining  it 
for  themselves.  (Case  of  M'Ginnes  and  Johnstone,  July 
16,  1839-     Swinton,  Vol.  II.  p-  485.) 

The  Lord  Adyocat£,  for  the  prosecution,  answered, 
— The  objection  now  taken  is  one  of  a  most  serious  kind, 
and  if  sustained,  would  introduce  a  complete  revolution  in 
criminal  trials.  In  cases  of  murder  it  would,  of  course, 
be  necessary  to  preserve  and  make  a  production  of  the 
dead  body,-^a  step  which  has  never  yet  been  deemed 
necessary  in  this  country,  whatever  may  have  been  the 
case  abroad.  Moreover,  the  objection  is  premature,  since 
the  Jury  alone  are  entitled  to  judge  how  far  the  evidence 
led  by  the  prosecutor,  is  sufficient  to  support  his  case. 
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No.  111.      Lord  Moncreiff — I  have  no  doubt  that  the  objec- 

A  I* 

PuntoD,  tion  is  bad.     Suppose  that  the  body  of  the  child,  which 
^184  r     ^^^  pannel  is  charged  with  having  borne,  had  been  found 


dead,  could  it  be  maintained  that  the  trial  ought  not  to 

^e^{  proceed  unless  that  dead  body  was  produced  ?  It  may  be 
pregnancy.  ^  g^^j  argument  to  the  Jury  that,  from  the  state  of  the 
evidence,  it  does  not  clearly  appear  whether  the  pannel 
produced  a  birth  or  merely  an  abortion.  The  pannel  may 
call  as  many  medical  witnesses  as  she  pleases,  to  shew 
that  the  facts  do  not  aihount  to  evidence  of  a  birth,  and  if 
that  is  not  instructed  by  undoubted  evidence,  then  she  will 
be  entitled  to  a  verdict  of  acquittal.  There  is,  in  mj 
opinion,  therefore,  no  such  prejudice  sustained  by  the  de- 
fence, owing  to  the  non-production  of  the  substance  allud- 
ed to,  as  to  warrant  our  refusal  to  receive  the  testimoDf 
of  the  medical  witnesses  regarding  it. 

Lord  Medwyn. — I  concur.  There  is  no  authority  as 
yet  for  requiring  an  anatomical  preparation  in  criminal 
cases,  and  I  would  be  loth  to  introduce  any. 

The  Lord  Justice-Clerk. — I  am  of  the  same  opinion. 
I  see  no  point  from  which  the  prisoner  will  be  foreclosed 
by  the  reception  of  the  evidence  which  it  is  proposed  to 
lead.  The  only  question  is  as  to  the  admissibility  of  evi- 
dence, regarding  the  nature  of  something  which  might 
have  been,  but  is  not,  produced.  It  is  impossible,  how- 
ever, for  us  to  aflSrm  the  proposition  which  is  evidently 
pointed  at  in  this  objection,  that  it  is  the  duty  of  the  pro- 
secutor to  produce  a  medical  preparation  of  all  animal 
substances  which  crown  witnesses  speak  of  as  bearing 
against  the  prisoner. 

The  objection  was  accordingly  repelled,  and  the  ex- 
amination of  the  medical  witness  resumed. 

4.  The  proof  having  been  concluded,  and  the  Counsel  on 
both  sides  having  addressed  the  Jury,  the  Lord  Justice- 
Clerk  summed  up  the  evidence.  His  Lordship  observed, 
that  the  statute  libelled  on  merely  required  that  a  child 
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should  have  been  born.  It  is  not,  therefore,  necessary  for  no  hi. 
the  Prosecutor  to  prove  the  birth  of  a  Hving'  child ;  indeed  Punton, 
such  proof  would,  in  most  cases,  be  impossible.     In  the    ^^j  ^ 

present  case,  however,  the  charge  made  against  the  pannel 

is,  that  she  brought  forth  *  ^  full  grown  child.'  Now  this  ^^^ 
phrase  imports  a  child  which,  at  the  period  of  its  birth,  pregnancy, 
had  arrived  at  maturity  in  size,  strength,  and  vitality.  A 
child  born  in  the  seventh  or  eighth  month  cannot  be  con- 
sidered a  full  grown  child.  Though  it  was  quite  unneces- 
sary for  the  Prosecutor  to  aver  that  the  child  was  full 
grown,  yet,  having  averred  it,  he  is  bound  to  prove  his  case. 

The  Jury  unanimously  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simplmter^  and  dismissed  from  the  bar. 


P'^»^»^  Nov.  13 

1841. 

The  Lord  Justice-General.^ 
The  Lord  Justice- Clerk. 
Lords  MaciCenzib,  Moncrbifp,  Mkdwyn,  Cockburn. 
Hkr  Majesty's  Advocate — Lord  Advocate  Rae^ — Urquhart, 

AGAINST 

Robert  Stevenson. — Tenneni. 

Sheep  Stealing — Sentence. — A  pannel,  who  pleaded  guilty  to  a 
charge  of  stealing  two  lambs,  aggravated  by  having  been  previously 
convicted  of  thefr,  sentenoetl  to  twelve  months  imprisonment. 

Robert  Stevenson,  who,  at  a  former  diet  of  Court,  No.  112, 
had  pleaded  guilty  as  libelled,  on  an  Indictment,  which  stevenson. 


*  The  Right  Honourable  David  Boyle  of  Shewalton,  late  Lord  J"s-^^^^^  ^ 
tice-Clerk,  took  his  seat  on  the  bench  this  day  as  Lord  Justice- Geoeralf 

S  r 
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No.  U2.  charged  him  with  the  Theft  of  two  Lambs,  aggravated  bv 

Ro*»*rt  .  .      .  ^  •     -  ,  1  - 

Stevenson,  a  previous  coHViction  of  a  petty  theft»  was  brought  up  for 

Nov.  13  . 

1841.     sentence. 

iieaiing.  Tennent,  for  the  pannely  read  a  medical  certificate, 
which  bore  that  the  panned  who  was  far  advanced  in  life, 
.was  in  a  very  bad  state  of  health. 

The  Lord  Justice-Clerk. — When  this  case  was  for- 
merly before  the  Court,  we  were  anxious,  considering  the 
special  circumstances  of  the  prisoner  at  the  bar,  to  inflict 
as  lenient  a  punishment  upon  him  as  the  nature  of  his 
crime,  and  the  previous  practice  in  such  cases,  might  war- 
rant. Several  precedents  of  imprisonment  having  been 
awarded  for  petty  cases  of  sheep-stealing,  were  brought 
under  our  notice.'    But  as  none  of  these  had  occurred  in 


to  which  ofRce,  together  with  that  of  Lord  President  of  the  Court  of 
Session,  he  was  appointed  ou  the  retirement  of  the  Right  Honourable 
Charles  Hope. 

'  In  addition  to  the  cases  of  Norman  M'Lcod  and  William  Nicholsoo, 
(S  win  ton,  vol.  I.  pp.  261  and  262).  in  both  of  which  the  punisbmeDt 
for  sheep-stealing  was  limited  to  imprisonment,  similar  instances  of 
leniency  have  occurred  at  otlier  Circuits,  and  before  different  judges. 
Thus  at  Glasgow,  in  Jauuafy  1838,  Malcolm  M*Pie,  who  pleaded 
guilty  of  the  thefl  of  two  sheep,  was  sentenced  by  Lord  Medwyn  to  be 
imprisoned  in  Bridewell  for  eighteen  months.  A  similar  punisbment 
was  awarded  by  Lord  Meadowbank  at  Ayr,  in  Spring  1838,  against 
Douglas  Hanlon^  who  pleaded  guilty  of  the  thefl  of  two  lambs,  and 
Joseph  Cherry y  who  was  convicted  of  the  thefl  of  a  lamb.  At  Inver 
ness,  in  Spring  1638,  John  MacUan  and  James  Macdonald^  who  plead- 
ed guilty  respectively  of  the  theft  of  two  Iambs,  and  one  sheep,  were 
sentenced  by  Lord  Cockburn  to  twelve  months  imprisonment.  Nine 
months  imprisonment,  with  hard  labour,  was  the  sentence  passed  by  the 
Lord  Justice-Clerk  and  Lord  Mackenzie  at  Dumfries  in  Spring  1 839,  on 
Samuel  Thomson,  who  pleaded  guiky  of  a  theft  of  a  ewe.  Two  con- 
victions of  similar  crimes  before  Lord  Medwyn,  at  Glasgow,  were  fol-  i 
lowed  by  imprisonment  in  Bridewell  for  nine  and  twelve  months  respec- 
tively. (Cases  of  Datid  Black  and  John  Johnstone^  Spring  1889.)  The 
theft  of  two  sheep  whs,  on  the  same  Circuit,  punished  by  twelve  niooths 
imprisonment  in  the  Bridewell  of  Hamilton.  (Case  of  WiUiam  Bussefi) 
And  eighteen  months  imprisonment  was  the  puni:<ihment  awarded  iur 
the  same  crime  by  Lords  Mackenzie  and  Mcdwvn,  at  Perth,  in  Autumn 
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the  High  Court,  it  was  thought  advisable  to  take  the  No.  112. 

•    .      ®  -    ,  ,     ,     r^.  1  Robert 

opinion  of  the  whole  Court  upon  the  matter.  steveuion, 

The  Lord  Justice-General. — In  applying  my  at-     1V41, 


tention  to  this  particular  case,  I  feel  the  extreme  impor 

tance  of  not  letting  it  be  understood  that  the  Court  of  gtaiUi^ 
Justiciary  can  view  the  offence  of  sheep-stealing,  in  any 
but  a  very  serious  light.  Considering  the  peculiarly  ex- 
posed state  of  that  species  of  property,  the  law  has  always 
regarded  this  offence  as  very  heinous,  deserving  of  most  se- 
vere, indeed  at  one  time,  of  capital  punishment.  Unques- 
tionably there  are  different  degrees  of  fault  in  this,  as  in 
other  crimes.  The  theft  of  one  sheep,  or  of  two  lambs, 
which  is  the  charge  here,  is  very  different  from  the  theft 
of  several  sheep,  for  it  is  not  such  a  daring  violation  of 
the  law.  We  must  also  remember  the  great  relaxation 
which  has  of  late  years  taken  place  in  the  severity  of  our 
penal  code.  In  addition  to  the  numerous  Circuit  cases  in 
Scotland,  I  believe;  that  in  England,  similar  leniency  has 
been  adopted,  in  the  punishment  of  such  offenders  as  the 
present.  Upon  the  whole,  therefore,  though  I  am  averse 
to  laying  down  any  general  rule  upon  the  subject,  yet, 
looking  to  the  particular  state  of  this  pannel,  as  proved  by 
the  medical  certificate  which  has  been  read,  and  consider- 
ing that  the  previous  conviction  which  stands  against  him 
is  for  a  petty  theft,  as  well  as  the  other  special  circum- 
stances of  the  case,  I  am  inclined  to  give  the  pannel  the 
benefit  of  that  milder  system  of  punishment  which  the 
Circuit  Courts  have  introduced. 

The  Lord  Justice-Clerk. — I  entirely  concur,  and 
am  of  opinion  that  a  sentence  of  imprisonment  for  twelve 
months  should  be  pronounced. 


1840,  (case  of  David  and  James  MitchelL)  It  appears  that  the  prac- 
tice in  the  High  Court  had  been  generally  of  a  more  severe  nature. 
Bat  a  search  of  the  records  for  the  last  four  years  has  furnished  only 
two  cases  of  petty  sheep^stealing,  in  which  sentence  of  transportation 
was  pronounced^  namely  Donaid  Stewart,  6th  February  1837,  and  John 
Yonion,  17th  July  1837. 


580         REPORTS  OF  CASES  BEFORE  THE  IIIOII  COURT 

No.  112.       Lord  Moncreiff. — I  by  no  means  wish  to  mi 
steveuioii,  least  encroachment  upon  the  general  rule,  that  a  sei 
1M1.    case   of  sheep-stealing  must  be  visited  with  the  pui 
ment  of  transportation,  but,  taking  all  the  circumstan 


tte^Dg.  of  this  case  into  account,  I  am  happy  to  concur  in  the 
lenient  sentence  which  has  been  proposed. 

The  other  Judges  having  expressed  their  concurrence, 
the  pannel  was,  in  respect  of  his  judicial  confession,  and 
the  special  circumstances  of  the  case,  sentenced  to  be  iiu-. 
prisoned  in  the  prison  of  Edinburgh,  for  the  period  of 
twelve  calendar  months. 


Not.  29  Preaent, 

1841. 

Thb  Lobd  Justice-Clerk. 

Lords  Mkadowbank,  Mackenzie. 

Her  Majesty's  Advocate. — Lord  Advocate  Roe — Urqukari-^ 

Miine, 

against 

Robert  Campbell. —  Youn^, 

HousEBREAKiNO  WITH  INTENT  TO  Stbal. — A  paoDel  charged  with 
the  above  crime  acquitted,  in  respect  that  the  evidence  negatived  the 
entry  of  the  prem'ises 

^liit'  I^OBERT  Campbell  was  charged  with  HousebreakiDg 
Campbell.  i;^ith  intent  to  Steal, 

breaking  ^^  ^^  ^^^  ^^>  ^^  ^^®  night  of  the  I2th,  or  early  on  the  morning  of  the 
with  intent  13th  day  of  October  1841,  the  said  Robert  Campbell  did  wickedly  and 
^ '  '  feloniously  break  into  and  enter  the  shop  in  North  Frederick  Street,  in 
or  near  Edinburgh,  then  and  now  or  lately  occupied  by  George  H1I1» 
then  and  now  or  lately  resi<ling  in  Saze  Cobourg  Place,  in  or  near  Ed- 
inburgh, and  carrying  on  business  as  grocer  and  wine  merchant,  under 
the  firm  of  William  and  Robert  Hill,  in  North  Frederick  Street  afore- 
said, by  forcibly  and  violently  making  a  hole  in  the  roof  and  ceiling  of 


•  •■ 
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the  Baid  shop,  from  the  floor  of  a  house  above  it,  which  was  at  that  time  No.  113. 

QQCceapied}  or  in  some  other  way  to  the  Prosecutor  unknown,  having  Ro^rt 

got  admission  into  the  said  unoccupied  house  by  means  of  a  false  key,  ^ov^  29' 

or  by'fbrcing  open  the  door  thereof,  or  in  some  other  way  to  the  Prose-      1841. 

cuter  unknown ;  and  this  he  did  with  intent  to  steal.  ■ 

Houne- 
breaking 

He  pleaded  not  guilty,  and  a  proof  was  led.     It  was  ^^'^  ^"'«'** 
proved  that  a  bole  had  been  made  in  the  ceiling  of  the 
shop  libelled,  but  that  this  hole  was  not  sufficiently  large 
to  allow  a  man  to  enter.     The  pannel  was  apprehended 
in  endeavouring  to  escape  from  the  premises. 

The  Court  held  that  the  Prosecutor  was  bound  to  have 
proved  efUry  of  the  shop  libelled  ;  and  this  having  been 
negatived  by  the  evidence,  the  Jury,  under  the  direction 
of  the  Lord  Justice-Clerk,  found  the  pannel  not  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  assoilzied 
simpUciter^  and  dismissed  from  the  bar. 


Her  Majesty's  Advocate,— £orrf  Advocate  Rae —  UrquhaH — 

Milne. 


AGAINST 


James  Ritchie  and  Andrew  Morren —  Young. 

Uttering  Base  Coin. — Evidence. — It  is  competent,  on  a  trial  for 
uttering  base  coin,  to  lead  evidence  of  previous  unsuccessful  attempts 
to  utter,  without  any  narrative  of  such  attempts  being  set  forth  in  the 
Indictment. 

James  Ritchie  and  Andrew  Morben  were  charged  with  ^-  1 14. 
two  acts  of  contravention  of  the  statute,  2nd  William  IV.  Ritchie  and 
c.  84,  ^  7  and  8,  (1.)  by  Uttering  a  Base  Shilling,  and,   Morre^, 
(2.)  by  having  in  their  possession  six  Base  Shillings,  with   ^^^ 
intent  to  utter  them.  . 

Uttering 
baie  coin. 

They  pleaded  not  guilty. 
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No.  114.       In  the  course  of  the  proof, — Urquhabt,  for  the  pro- 
BitchieandsecutioD,  proposed  to  lead  evidence  in  regard  to  various 

jtil^Z  unsuccessful  attempts  made  by  the  pannels  to  utter  coin, 

^1841^  which  was  refused  as  base. 
. Young,  for  the  pannels,  objected  to  the  competency  of 


biie  col?  ^^^^  proof,  in  respect  that  the  Indictment  contained  no 
narrative  of  these  attempts  to  utter,  which  is  laid  down 
by  Mr.  Alison  (Vol.  I.  p.  417),  to  be  indispensable/ 

Lord  Meadowbank. — I  am  of  opinion  that  the  evi- 
dence proposed  is  competent.  It  is  not  necessary  to  set 
forth  in  the  Indictment  circumstances  of  evidence  ;  and  we 
have,  accordingly,  been  in  the  constant  practice  of  allow- 
ing such  proof  as  is  here  offered,  without  any  such  notice 
having  been  given  to  the  pannel  as  Mr.  Alison  appears 
to  consider  requisite.  When  the  present  Lord  Justice- 
*  Greneral  and  I  first  went  Circuits,  it  was  the  practice  to 
embody  in  Indictments  the  whole  contents  of  the  precog- 
nition ;  but  this  has  been  long  abandoned. 

Lord  Mackenzie. — I  concur  in  thinking  that  the 
circumstances  proposed  to  be  proved  are  competent  as 
matter  of  evidence,  and  that  it  was  unnecessary  to  set 
them  forth  in  the  Indictment.  There  are  many  cases  in 
which  it  would  be  of  much  more  importance  to  the  pan- 
nel than  it  is  here,  to  have  notice  in  the  Indictment  of  the 
evidence  to  be  adduced  against  him.     But  it  has  not  of 


</  It  18  indispensable  that  the  previous  attempts  to  utter  be  set  forth 
'  in  the  Indictment,  and  the  time  and  place  specified,  with  as  much  ac- 

*  curacy  as  the  completed  acts  on  which  the  Indictment  is  founded' 
Reference  is  then  made  to  Hume,  Vol.  I.  p.  157.  And  in  a  subsequent 
passage  of  the  same  volume  (p.  455),  Mr.  Alison  observes,  <It  is  compe 

*  tent  to  lead  evidence  of  unsuccessful  attempts  to  utter,  not  as  substan- 
'  tive  charges,  but  as  articles  of  evidence,  tending  to  fix  the  guilty 

*  knowledge  in  the  completed  charges  libelled  against  the  prisoner;  bst 
'  equally  here  as  there,  where  this  is  iutended,  a  iair  and  intelligible 
'  narrative  should  be  given  in  the  libel  of  those  unsuccessful  attempts^ 
'  by  time>  place,  and  circumstances ;  and  where  this  is  not  done,  tbe 
<  proof  of  them  should  be  stopped.' 
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m 

late  years  been  considered  incumbent  on  the  Prosecutor  to  No..  114. 

,  ^.  James 

give  such  notice.  Ritchie  and 

The  Loud  Justice-Clerk. — I  concur.  We  must  dis-  M^rreJT, 
tinguish  between  what  is  matter  of  charge,  and  what  is  ^^l^^ 
matter  of  evidence.     The  onujf  lies  on  the  Prosecutor  to 


prove  guilty  knowledge  on  the  part  of  the  pannel, — that  i^tterinir 
isy  his  knowledge  that  the  coin  which  the  Indictment 
charges  him  with  uttering  was  bad.  For  this  purpose,  it 
is  quite  competent  to  prove  that  the  pannel  was,  on  the 
same  night,  in  possession  of  a  quantity  of  other  bad 
money,  or  at  least  of  money  which  was  rejected  as  bad, 
and  received  back  by  him  as  such.  This  has  been  allowed 
in  several  recent  cases,  and  particularly  in  one  from  Ayr, 
in  which  proof  was  also  brought^  that  the  pannel  had  in 
his  house  instruments  for  coining.  But  it  is  not  neces- 
sary to  set  forth  in  the  Indictment  these  articles  of  mere  • 
evidence.  The  passage  in  Baron  Hume,  to  which  Mr. 
Alison  refers,  does  not  bear  out  the  statement  of  the  lat- 
ter author. 

The  objection  was  accordingly  repelled,  and  the  pro- 
posed evidence  led. 

The  proof  having  been  concluded,  the  Jury  unani- 
mously found  the  pannels  guilty. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  imprisoned  in  the  prison  of  Haddington,  for 
the  period  of  eighteen  calendar  months. 
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^^'  ^  Present, 

1841. 

The  Lord  Jcsticb-Genbral. 

• 

The  Lord  Justice- Clerk. 

Lords  Mbadowbank,  Mackenzie,  Moncrbiff^  Cocrburk. 
William  Morrison,  Suspender. — Moncreiff. 

AGAINST 

Edward  Kuull,  Respondent. — Robertson. 

Suspension  and  Liberation — Statute  4th  Geo.  IV.  c.d4. — LA 
bill  of  suspension  of  ^a  judgment  under  the  above  statute^  on  the 
grounds,  (1)  that  the  complaint  was  not  signed  on  every  page,  and 
(2),  that  the  Justices  are  not  authorised  to  proceed  summarily,  re- 
fused. 

2.  It  is  not  necessary  that  a  complaint  or  conviction  under  the  above 
statute  should  bear,  that  the  party  complained  against  is  an  apprentice 
within  the  meaning  of  the  acts  therein  recited. 

Nolls.  On  the  15th  of  May,  the  Respondent,  a  letter-press 
V.  Khu?L  printer  in  Glasgow,  presented  to  the  Justices  of  the  Peace 
■  for  the  county  of  Lanark  a  complaint,  in  the  following 

Suiip.  and    . 

jtii^     terms : — 

«  15th  May  184L — Unto  the  Right  Honourable  her  Majesty'iB  Jus- 

<  tices  of  the  Peace  for  the  County  of  Lanark :   The  complaint  of  Ed- 

<  ward  Khull,  Letter-press  printer,  in  Glasgow,  humbly  sheweth,  that 
*  by  an  act  passed  in  the   fourth  year  of  the  reign  of  his  Majesty 

<  George  IV.  caput  84,  entitled,  <  An  act  to  enlarge  the  powers  of  Ju9- 
^tices  in  determining  complaints  between  masters  and  servants,  andbe- 
'*tween  masters,  apprentices,  artificers,  and  others;'  by  section  first 

<  thereof  it  is  enacted,  <  that  it  shall  and  may  be  lawful  not  only  for  any 
*<  master  or  mistress,  but  also  for  his  or  her  steward,  manager,  or  agent, 
<<  to  make  complaint  upon  oath  against  any  apprentice,  within  the  mean- 
<<  ing  of  the  said  before  recited  acts,  to  any  Justice  of  the  Peace  of  the 
<' county  or  place  where  such  apprentice  shall  be  employed,  of  or  for 
<<any  misdemeanour,  misconduct,  or  ill-behaviour  of  any  such  appreii- 
'<  tice,  or  if  such  apprentice  shall  have  absconded,  it  shall  be  lawful  for 
'<  any  Justice  of  the  Peace  of  the  county,  or  place  where  such  apprentice 
'<  shall  be  found,  or  where  such  apprentice  shall  have  been  employed, 
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*<  and  any  such  Justice  is  hereby  empowered  upon  complaint  thereof  No.  ii5. 
**  made  upon  oath  by  such  roaster,  mistress^  steward,  manager,  or  agent,  Morrison 
'*  which  oath  the  said  Justice  is  hereby  empowered  to  administer,  to     Dec  6 
^*  issue  his  warrant  for  apprehending  every  such  apprentice :  and  fur-     1841. 
"  ther,  that  it  shall  be  lawful  for  any  Justice  to  hear  and  determine  the 


"  same  complaint,  and  to  punish  the  offender,  by  abating  the  whole,  or  ^"'^i^*^"^ 
**  any  part  of  his  or  her  wages,  or  otherwise,  by  commitment  to  the 
*^  house  of  correction,  there  to  remain,  and  to  be  held  to  hard  labour  for 
**  a  reasonable  time,  not  exceeding  three  months/  '* 

'  That  where,  by  indenture  entered  into  between  William  Morrison^ 
<  residing  in  Glasgow,  son  of  James  Morrison,   plasterer  there,  and  the 

*  said  James  Morrison,  as  his  cautioner,  on  the  one  part,  and  the  com- 
'  plainer  on  the  other  part,  in  consideration  of  the  weekly  wages,  and 

*  other  prestations  therein  contained,  he,  the  said  William  Morrison, 

*  bound  and  obliged  himself,  as  an  apprentice  and  servant,    to  the 

*  complainer,  and  his  successors,  in  that  branch  of  the  complainer* s 

<  trade,  called  a  stereotype  founder,  and  during  the  space  of  seven  years 

*  complete,  from  and  after  the  8th  day  of  July  1840  years,  which,  not- 

<  withstanding  the  date  of  the  indenture,  being  16th  September  1840,  is 

<  declared  to  have  been  the  commencement  thereof,  and  that  he  should, 

*  ^thfully  and  diligently,  without  grumbling  or  complaint,  but  respect- 

*  fully  and  cheerfully,  serve  and  obey  his  master,  the  complainer,  or  his 

*  successors,  and  his  foreman  and  managers,  in  all  things  connected 

*  with  the  said  trade,  and  without  reference  to  set  hours  of  working, 

*  and  that  he  should  not  absent  himself  without  his  master's  leave,  as 

*  the  said  indenture  herewith  produced  in  itself  more  fully  bears. 

'  That  under  this  indenture  the  said  William  Morrison  commenced, 

*  and  continued  to  work  with  the  complainer  until  Wednesday,  the  17th 

*  day  of  March  last,  when,  without  the  comphtiner's  leave^  he,  the  said 
'  William  Morrison,  absented  himself  from  his  said  service,  and  has  not 
'  since  returned. 

*  That  the  complainer  is  informed  that  the  said  William  Morrison, 

*  since  his  desertion,  has  obtained  employment  from,  and  is  at  present 
(  with  W.  and  W.  Miller,  printers,  in  Bell  Street  of  Glasgow. 

'  That  the  said  William  Morrison  has  thus  been  guilty  of  a  misdemea- 

*  nour,  misconduct,  ill-behaviour,  or  has  absconded,  and  therefore  vio- 

*  lated  the  provisions  and  enactments  of  the  before^recited  section  of 

*  the  said  statute,  and  has  acted  contrary  to  the  obligations  incumbent 

*  upon  him  under  the  said  indenture,  all  which  renders  the  present  com- 

*  plaint  to  your  honours  necessary. 

*  May  it  therefore  please  your  honours,  or  any  one  of  your  number,  to 

*  take  the  complainer's  oath  to  the  verity  of  what  is  herein  before 

*  set  forth,  and  to  grant  warrant  to  constables  of  Court,  and  their 

*  assistants,  to  pass,  search  for,  and  apprehend  the  said  William 

*  Morrison,  and  to  bring  him  before  you  for  examination,  and  to 
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No.  1 15.  «  hear  aod  determine  this  complaint,  and  on  the  oomplainer's  proT- 

V.  Khuil,  *  iogf  or  the  said  William  Morrison  admitting  the  act  of  miscoD- 

Dec.  0  c  duct,  misdemeanour,  or  ill  behaviour,  or  of  having  absconded,  as 

'  *  before  set  forth,  to  punish  him,  by  abating  the  whole,  or  any  part 

Susp.  and  *  ^^  ^^  wages,  if  there  shall  be  any  due*  or  otherwise  to  commit 

l<ib.  •  him  to  the  House  of  Correction  there  to  remain,  and  to  be  held  to 

<  hard  labour  for  a  reasonable  time,  not  exceeding  three  months, 

*  or  do  otherwise,  or  farther  in  the  premises  as  to  your  honoars 
'  shall  seem  proper,  and 

<  According  to  Justice, 

(Signed)        <  Edward  Khull, 

*  Alex.  Steat hern,  Pror.' 

The  Respondent  having  emitted  an  oath  to  the  verity 
of  the  complaint,  the  Justices  granted  a  warrant  to  search 
for  and  apprehend  the  Suspender,  and  to  bring  him  to 
the  Clerk's-oflSce  for  examination.  Thereafter,  the  follow- 
ing procedure  took  place. 

<  At  Glasgow,  the  17th  day  of  May,  1841  years,  lo  presence  of 

*  Hugh  Cogan,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  for 

*  Lanarkshire, 

^  Id  the  petition  of  £dward  Khull,  agmnst  William  Morrison,  pre- 

•  sent  parties, 

<  Convened  the  sud  William  Morrison,  to  whom  the  said  petition 

*  was  read  over,  and  being  examined  thereon,  declares,  and  admits,  that 

<  he  entered  into  the  indenture  founded  on,  that  he  deserted  from  the 

*  eomplainer's  service,  and  has  not  since  returned,  and  that  he  is  in  the 
'  employment  of  W.  k  W,  Miller,  all  as  stated  in  the  said  petition,  whidi 

<  he  admits  in  all  respects  ;  and  his  only  reason  for  deserting  the  oom- 

*  plaiuer's  service  was,  that  he  did  not  like  the  business :  All  which  he 

*  declares  to  be  truth. 

(Signed,)  <  William  Moebison. 

'  Hugh  Cogan,  J.  P. 

*  Glasgow,  17th  June,  1841.— Having  resumed  consideration  of  this 
petition,  at  the  instance  of  Edward  Khull,  against  William  MorrisoD, 
both  therein  designed,  dechuration  of  the  said  William  Morrison,  and 
whole  process,  finds  the  complaint  sufficiently  instructed,  and  that  the 
said  William  Morrison  has  committed  a  breach  of  the  section  of  the 
statute  founded  on  :  Therefore  convicts  the  said  William  Morrison  of 
the  offence  or  misdemeanour  charged  against  him,  and  grants  wamat 
to  Officers  of  Court  to  commit  the  said  William  Morrison  to  the 
House  of  Correction  (now  denominated  the  Prison)  of  Glasgow,  there 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  587 

*  to  remain,  and  be  held  to  hard  labour  for  sixty  days  from  this  date,  No.  110. 

•  and  decerns.  ^?S?*?? 

V.  Khull, 

(Signed^)  *  Hugh  Cooan,  J.  P.  Dm.  Q 

*  R.  R,  Holmes,  D.  C/         '^*' 


Morrison  having  been  incarcerated  under  this  sentence, 
presented  to  the  Court  a  Bill  of  Suspension  and  Liberation, 
on  the  following  grounds : — 

(1.)  The  complaint  is  irrelevant,  so  far  as  it  does  not 
set  forth  expressly,  or  by  reference  to  the  Acts  20th 
George  II.  chapter  19»  6th  George  III.  chapter  25,  4th 
George  IV.  chapter  29,  what  description  of  apprentices 
come  within  the  statute  founded  on.  The  statute  does  not 
apply  to  all  apprentices,  but  only  to  apprentices  within  the 
meaning  of  the  said  prior  Acts,  and  as  these  Acts  are  not 
stated  in  the  complaint,  nor  the  apprentices  they  apply  to 
described,  it  does  not  appear  on  the  face  of  the  complaint 
that  the  Suspender  is  an  apprentice  within  the  meaning  of 
the  statute  upon  which  the  complaint  is  laid*  (S.)  The 
complaint  is  not  authenticated  by  the  incarcerator,  or  an 
agent,  or  the  clerk  of  court.  It  is  subscribed  only  on  the 
seventh  page.  (2.)  The  Justices  are  authorised  to  '  hear 
'  and  determine  the  complaint.^  They  are  not  authorised 
to  do  so  summarily,  nor  to  examine  the  party  complained 
upon,  nor  to  follow  any  specific  procedure.  They  are 
simply  directed  to  '  hear  and  determine'  the  complaint. 
Under  these  words  the  Justices  must  '  hear  and  deter- 
mine* according  to  the  known  forms  of  law  in  criminal 
mattersf  or  in  a  way  consistent  with  the  ends  of  justice. 
In  the  first  place,  therefore,  they  were  not  entitled  to  ex. 
amine  the  suspender.  Examination  is  competent  by  way 
of  precognition,  but  it  is  not  competent  when  the  party  is 
brought  up  to  plead.  In  the  second  place,  the  Justices 
were  bound  either  to  give  him  notice  of  the  complaint,  or 
to  allow  him  time  to  prepare  himself  for  a  defence.  In  the 
third  place,  they  were  bound  to  assign  him  an  agent,  at 
least  to  counsel  him  to  employ  one,  and  give  him  an  op- 


Sntp.  sad 
Lib. 
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No  116.    portunity  of  doing  so,  the  more  especially  as  the  incarce- 
r!  Khui?,  rator's  case  was  conducted  by  an  agent. 

Dec.  6 

It  was  answered  for  the  Respondent, 


Snip,  and 

^^'  (1.)  It  is  not  denied  that  the  Suspender  is  an  appren- 
tice of  the  description  to  which  the  statute  is  applicable, 
and  within  the  meaning  of  the  recited  acts  set  forth  in  the 
said  statute.  These  acts  except  from  the  operation  of  the 
law  Apprentices  upon  whose  Indenture  a  higher  premium 
than  a  certain  specified  sura  had  been  paid.  But  the  Sus- 
pender does  not  pretend  to  say  that  his  case  falls  within 
any  of  the  limitations.  There  was,  therefore,  not  the  least 
occasion  for  setting  forth  upon  the  record  a  contradiction 
of  an  exception  inapplicable  to  the  case.  (2.)  It  is  de- 
nied  that  the  complaint  is  not  properly  authenticated.  It 
is  subscribed  by  the  Respondent,  and  by  his  procurator, 
who  sign  the  petition  at  the  end  of  the  prayer,  in  the 
usual  way.  No  such  instrument  requires  to  be  signed  on 
each  page.  (3.)  The  proceedings  under  this  statute  are  of 
a  summary  description.  The  Justice  cannot  grant  a  war- 
rant to  summon  or  cite  the  workmen,  but  at  once  must 
grant  warrant  to  apprehend.  (2  Alison,  122.  Crawford, 
V.  Wilson,  19th  Nov.  1838.  2  Swinton,  201.)  When, 
upon  examination,  the  desertion  is  admitted,  or  when  it  is 
proved,  the  Justice  must  proceed  without  delay.  This  pro- 
cedure, which  commences  by  the  oath  of  the  applicant,  is 
not  of  the  description  of  an  ordinary  common  law  criminal 
procedure.  It  is,  therefore,  submitted  that  the  cjjnviction 
is  regular,  and  unchallengeable. 

The  case  came  to  be  advised  this  day. 

MoNCREiFF,  for  theSuspender, — argued, that  the  omis- 
sion to  set  forth  in  the  complaint,  that  the  party  complain- 
ed against,  was  an  apprentice  within  the  meaning  of  the 
statute  founded  on,  must  be  fatal  to  the  conviction.  It  has 
been  expressly  decided  in  England,  that  '  a  conviction  on 
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•  the  4th  Geo.  IV.  c.  34,  of  an  apprentice  for  a  raisbehaviour.  No.  115. 

•  must  show  on  the  face  of  it,  that  the  defendant  is  an  ap-  ^^  KhJuf 

•  prentice  within  the  4th  Geo.  IV.  c.  29^  which  extends    *^«^« 

lo41. 

•  previous  acts  to  apprentices,  upon  whose  binding  out  no 

•  larger  sum  than  L.25  has  been  paid'  (Rex  ».  John  Tay-  ^«*»P:  ^^ 
lor  and  others,  1826.     Dowling  and  Ryland's  Reports, 

Vol.  7.  p.  622.) 

Robertson,  for  the  Respondent,  answered, — The  very 
point  now  raised,  was  decided  in  the  case  of  Duthie 
against  Bimie,  May  20th  1839,  (Swinton,  Vol.  2.  p.  385.) 
If  the  Suspender  had  stated  that  he  fell  within  the  excef)- 
tion  in  the  statute,  the  case  might  have  been  different 

The  Lord  Justice-Clerk. — I  do  not  see  any  distinc- 
tion between  this  case  and  that  of  Duthie.  Therefore,  I 
do  not  enter  on  the  merits  of  that  decision.  The  com- 
plaint here  is  framed,  just  as  any  one,  with  the  judgment 
of  the  Court  in  that  case  before  him,  would  advise.  I  am 
therefore  for  holding  the  point  closed. 

The  Lord  Justice-General. — I  am  of  the  same 
opfnion. 

Lord  Moncreiff. — ^I  cannot  consider  the  point  to  be 
finally  decided.  One  case  ought  not  to  bind  us.  The  au- 
thority now  quoted  from  the  law  of  England  does  not  seem 
to  have  been  brought  before  the  Court  in  Duthie's  case. 
And  this  point,  although  it  is  contained  in  the  reasons  of 
supension,  is  not  noticed  by  any  of  the  Judges. 

LiORB  Meadowbank. — ^Even  if  this  point  had  not  been 
already  decided  in  the  case  of  Duthie,  I  should  hold  the 
objection  bad. 

Lord  Cockburx. — I  do  not  like  the  terms  in  which  the 
conviction  is  expressed.  The  complaint  bears  that  the 
party  had  '  been  guilty  of  a  misdemeanour,  misconduct, 

•  ill-behaviour,  or  has  absconded,  and  therefore  violated' 
the  provisions  of  the  section  of  the  statute ;  and  the  sen- 
tence convicts  him  generally  of '  a  breach  of  the  section  of 
the  statute  founded  on.' 

The  Court  refused  the  bill,  with  expanses. 

John  C  ullen,  W.S.— Bbikoloe  ako  Douic^  W.S.  Agenti. 
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Hugh  M*Inn£BNBt»  Advocator.— jRiiMer/iin^ — Moncreiff. 

Jam£S  Simpson,  Respondent. — Soh  Gen,  M^NeUL — Ingli$, 

Advocation  and  Suspension. — Statute  17  Geo.  II  L  c.  5Q. — Lo- 
cus Delicti A  judgment  under  the  above  statute  suspended,  in 

respect  (1.)  that  the  conviction  contained  no  specification  of  any  of- 
fence falling  under  the  statute,  and  (2  )  that  the  place  of  the  allied 
offence  was  not  set  forth  in  the  conviction. 

Na  116.  On  the  3d  of  August  1841,  the  Respondent,  who  was 
nevT'  Procurator-fiscal  and    superintendent  of  Police  for  the 

^aT'  burgh  of  Dunfermline,  presented  to  the  Justices  of  the 

1841.     Peace  for  the  county  of  Fife,  an  information  and  complaint 

Advocation  which,  after  quoting  various  clauses  of  the  Act  17  Geo. 

andbusp.  iji^  Q^  5g^i  proceeded  as  follows: — ^^  That  notwithstanding 

'  This  act,  entitled,  <  An  act  for  amending  and  rendering  more  eifee- 
'  tual  the  several  laws  now  in  being  for  the  more  effectual  preventiiig 

*  of  frauds  and  abuses  by  persons  employed  in  the  manufacture  of  hats, 

*  and  in  the  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  hemp,  flax, 

*  mohair,  and  silk  manufactures,  and  also  for  making  provisions  to  pre* 

<  vent  frauds  by  journeymen  dyers,'  proceeds  on  a  recital  of  the  Act 
22d  Geo.  II.  c.  27,  the  provisions  of  which,  relative  to  the  purloining 
or  embezzling  of  materials  by  workmen,  or  the  possession  by  any  per* 
son  whatsoever,  of  such  materials,  without  being  able  to  give  a  satis- 
factory account  of  the  way  in  which  the  possession  of  them  was  acquired, 
it  re-enacts,  making  some  alterations  in  the  punishment  of  these  offences, 
and  also  in  the  forms  of  proceeding.  The  6th  section  proceeds  on  the 
preamble,  that '  whereas  such  materials  as  aforesaid^  which  have  beeo 

*  purloined  or  embezzled,  are  irequently  received  by  persona  knowing 

*  the  same  to  have  been  so  purloined  or  embezzled ;  and  such  materials 

<  being  afterwards  worked  up  or  otherwise  disposed  of,  renders  it  diffi* 

*  cult  to  convict  such  offenders  }*  and  enacts,  that  when  any  person 
shall  be  charged  on  oath,  ^  by  virtue  of  this  Act,  with  being  suspected 
«  of,  or  with  having  purloined  or  embezzled,  or  with  having  received 

*  any  such  materials  as  aforesaid,  whether  the  same  be  wroaght  or  aa« 

*  wrought,  mixed  or  onmized,  knowing  the  same  to  have  been  either 
'  purloined  or  embezzled,  or  received  from  some  person  or  persons  not 

<  entitled  to  dispose  thereof;  and  it  shall  be  made  appear  upon  the  oath, 

*  or  (being  of  the  people  called  Quakers)  upon  the  affinnatioo  of  one 
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the  before-mentioned  enactments,  the  complainer  has  Na  lie. 
good  cause  to  suspect  and  believe,  that  purloined  or  em«    ney  v. ' 
bezzled  materials  of  the  woollen,  linen,  cotton,  iron,  *^pJS,'*'c' 
leather,  hemp,  flax,  or  silk  manufactures,  or  of  these  ma*    i^^- 
terials,  mixed  or  unmixed,  wrought  or  un wrought,  ^>o*Adwo^oa 
gether  with  tools  and  implements  used  in  the  manufac-  »»<*  ^^'i^ 


'  i*r  mon*  credible   witness   or  witnesses,  to  the  satisfaction  of  such 

*  Justices,  that  such  person  or  persons  hath  or  have  purloined  or  em- 
« bezzled,  or  hath  or  have  received  any  such  materials  as  aforesaid, 
'  knowing  the  same  to  have  been  purloined  or  embezzled,  or  received 

*  from  some  person  or  persons  not  entitled  to  dispose  thereof,  it  shall 

*  and  may  be  lawful  for  such  Justices'  to  convict  and  punish  the  offen- 
der. 

The  10th  section  is  in  the  following  terms :— <  And  whereas  it  fre* 

*  qnently  happens,  that  materials  used  in  the  manufactures  before  men- 
'  tioned,  are  found,  or  known  to  be  concealed  in  the  possession  of  per- 

<  BODS  who  have  received  the  same,  knowing  them  to  be  purloined  or 

*  embezzled,  or  of  persons  known  not  to  be  entitled  to  dispose  of  the 

*  same :  and  whereas  the  discovery  and  conviction  of  the  pnrloiners 

*  and  embezzlers,  buyers  and  receivers  of  such  materials,  is  full  of  dif* 
'  ficulty,  from  the  close  and  clandestine  manner  in  which  the  offence  is 
'  committed,  and  there  is  still  greater  difficulty  in  proving  whose  pro- 

*  perty  such  materials  are,  and  it  would  tend  to  the  discouragement  and 
'  suppression  of  such  ofiences,  if  the  discovery  and  conviction  of  such 
< 'offenders  were  rendered  more  easy;  and  whereas,  by  the  said  recited 

*  Act  of  the  twenty-second  year  of  his  late  Migesty,  King  George  the 
'  Second,  Justices  of  the  Peace,  after  conviction  of  any  offender  for 
'  purloining  or  embezzling  the  said  materials,  or  for  buying  or  receiving 

*  the  same,  are  authorised  to  grant  warrant  for  searching  the  houses  and 

*  other  places  of  the  persons  so  convicted ;  but  no  such  authority  is 
^  given  before  conviction,  nor  in  any  other  house  or  place  except  such 
«as  belongs  to  a  person  convicted ;  be  it  therefore  enacted,  that  it  shall 

*  and  may  be  lawful  for  any  two  Justices  of  the  Peace,  of  any  county, 

*  riding,  division,  city,  liberty,  town  or  place,  upon  complaint  made  to 

*  them  upon  oath,  by  any  one  credible  person,  or  (being  of  the  people 
'  called  Quakers,)  upon  solemn  affirmation  that  there  is  cause  to  suspect 

*  that  any  such  purloined  or  embezzled  materials,  whether  mixed  or  un- 
'  mixed,  wrought  or  unwrought,  are  concealed  in  any  dwelling-house, 

<  outhouse,  yard,  garden,  or  other  place  or  places,  by  virtue  of  a  warrant 
^  under  their  hands  and  seals,  tocause  every  such  dwelling-house,  out- 

*  house,  yard  garden,  or  place,  to  be  searched  in  the  day  time ;  and  if 

<  any  such  materials,  suspected  to  be  purloined  or  embezzled,  shall  be 

*  found  therein,  to  cause  the  same,  and  the  person  or  persons  in  whose 
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ture  of  said  articles,  or  of  drugs  and  ingredients  used  in 
dyeing  the  same,  are  concealed  and  to  be  found,  in  the 
shop,  warehouse,  dwelling-house,  out-house,  yard,  gar- 
den, or  other  place  or  places  occupied  by  Hugh  M'lnner- 
ney,  broker  or  merchant  in  Dunfermline,  and  situated 
in  High  Street,  in  the  burgh  of  Dunfermline,  and  county 
of  Fife.  Moreover,  your  petitioner  has  good  cause  to 
suspect,  and  believes  that  the  said  Hugh  M^Innemey 
has  bought,  received,  accepted,  or  taken,  by  way  of  gift, 
pawn,  pledge,  sale,  or  exchange,  purloined,  or  embezzled 
materials  of  the  manufactures  before  specified,  or  one  or 
other  of  them,*^ wrought  or  unwrought,  mixed  or  un- 
mixed, knowing  the  same  to  have  been  either  purloined 
or  embezzled,  or  received  from  some  person  or  persons 
not  entitled  to  dispose  thereof,  in  consequence  of  which 
the  present  application  becomes  necessary.  May  it  there- 
fore please  your  honours  to  take  the  petitioner's  oath  on 
the  facts  before  stated,  and  to  grant  warrant  to  officers 
of  court,  to  pass  to  the  premises  of  the  said  Hugh 
M'Innerney,  and  to  search  the  same  for  the  said  pur- 
loined or  embezzled  materials  and  others,  and  to  bring 
them  before  you,  or  any  two  of  your  number,  and  also 
to  apprehend  the  said  Hugh  M^Innerney  for  examina- 
tion, and  upon  his  failing  or  refusing  to  account  to  your 
honours'  satisfaction  how  he  came  by  said  materials, 
tools,  implements,  drugs,  or  ingredients ;  or  upon  its 
being  made  to  appear  to  your  satisfaction,  that  the  said 
Hugh  M'Innemey  hath  received  materials  of  the  manu- 
factures before  specified,  knowing  the  same  to  have  been 


*  house,  outhouse,  yard,  garden,  or  other  place,  the  same  shall  be  fouud, 

*  to  be  brought  before  any  two  Justices  of  the  Peace  for  the  same  couDty, 
'  riding,  division,  city,  liberty,  town^  or  place ;  and  if  the  said  person 

*  or  persons  shall  not  give  an  account  to  the  satisfaction  of  such  Justices, 
'  how  he,  she,  or  they,  came  by  the  same,  then  the  said  person  or  per- 
*■  sons  so  offending  shall  be  deemed  and  adjudged  guilty  of  a  misde- 

*  meanour,  and  shall  be  punished  in  manner  hereinafter-mentioned,  al- 
'  though  no  proof  shall  be  given  to  whom  such  materials  belong.' 
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purloined  or  embezzled,  or  received  by  some  person  or  No.  ii6. 
persons  not  entitled  to  dispose  thereof,  to  convict  him    ne^  v. ' 
accordingly  in  terms  of  the  said  act ;  and  in  respect  ihat  ^d^nTg' 
this  is  the  first  offence,  to  find  that  he  has  forfeked  the    ^^^- 
penalty  applicable  thereto,  to  be  levied  and  applied  in  AdFocatim 
terms  of  the  said  Act  of  Parliament ;  and  in  case  of  the  •"•*  ^""P* 
said  penalty  not  being  paid  or  recovered  by  distress,  then 
to  grant  warrant  for  committing  the  person  of  the^said 
Hugh  M*Innerney  to  the  common  gaol  or  house  of  cor- 
rection of  Dunfermline,  for  such  space  of  time  as  is  en- 
joined by  the  statute  before  recited,  or  to  do  otherwise 
in  the  premises  as  to  your  honours  shall  seem  meet,  and 
to  declare  the  materials  seized  to  be  forfeited  in  terms 
of  the  act.' 

The  Respondent  having  made  oath  to  the  verity  of  his 
complaint,  the  Justices  granted  warrant '  to  constables  of 

*  Court,  to  pass  to  the  premises  specified  in  the  complaint 

*  occupied  by  the  therein-designed  Hugh  M'Innemey,  and 
'  there  to  search,  in  the  day  time,  for  the  materials  referred 

*  to  in  the  said  information  and  complaint,  as  craved;  and 

*  if  any  such  be  found,  to  bring  the  same  to  the  Town- 
'  house  of  Dunfermline,  and  in  that  case  also  to  appre- 
^  hend  the  said  Hugh  M'Innerney,  and  to  bring  him  be- 
'  fore  the  Justices  for  examination.' 

In  consequence  of  this  search-warrant,  the  premises  of 
the  Advocator  were  searched,  and  a  variety  of  articles 
seized.  He  himself  was  apprehended  and  taken  before 
the  Justices,  when  he  emitted  a  declaration,  stating  the 
names  of  various  parties  from  whom  he  bought  the  goods 
in  question. 

Thereafter,  the  minutes  of  Court  of  11th  August  bear — 
'  Whereupon  the  defender  adopted  and  repeated  the 

*  objections  taken  to  the  form  of  procedure  in  the  case 

*  Simpson  against  Duff,  which  has  now  been  disposed 

*  of;*  and  protesting  against  the  procedure  directed  against 

1  The  objections  referred  to  resolved  into  a  plea,  (not  nlrimately  in- 
Msted  in),  that  the  statutes  in  question  are  not  applicable  to  Scotland* 

2  Q 


594 


REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 


No.  \UL 

ney  v. 

Simpson, 

Deo.  (> 

1841. 

AdTOCHtion 
and  Susp. 


^  him,  he  declined  to  examine  any  witnesses  in  proof  of 
'  his  innocence  of  an  offence,  as  to  which  no  proof  has  been 

*  led  against  him,  but  he  respectfully  refers  the  pursuer 

*  and  the  Justices  of  Peace  to'  (certain  persons  named.) 

*  And  farther,  he  produces'  (various  documents  Bpecified.) 

*  And  he  intimated  that  the  above-named  witnesses  have 
'  been  in  attendance  all  day ;  but  he  protests  that  any  in- 

*  vestigation,  with  reference  to  his  conduct  or  possession 

*  of  property,  shall  be  conducted  in  a  legal  manner. 

*  Whereupon  it  was  moved  by  the  complainer,  that  the 

*  Court  do  now  pass  judgment. 

*  The  Court  thereupon  intimated  to  the  defender,  that 

*  that  adjourned  diet  was  held  for  the  purpose  of  allowing 
'  him  to  bring  evidence,  and  examine  witnesses  in  support 

*  of  his  declaration,  and  they  now  call  on  him  to  proceed 

*  with  his  proof  in  terms  of  the  Act ;  or  they  are  ready 

*  to  h6ar  the  evidence  of  such  witnesses  as  he  may  choose 
'  to  adduce :  And  the  defender  having  respectfully  re- 

*  peated  his  declaration,  the  pursuer  again  repeated  his 

*  motion  for  judgment. 

*  The  Court  thereafter  pronounced  judgment,  as  con- 
^  tained  on  a  sheet  of  parchment,  issued  under  their  hands 

*  and  seals  of  this  date,  in  terms  of  the  statute.' 

A  judgment  was  accordingly  pronounced,  and  a  dis- 
tress warrant  issued  in  the  following  terms : — 

*  Dunfermline  in  the  County  of  Fife,  to  wit. — Be  it  re- 
membered, that  on  the  eleventh  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
one,  Hugh  M'Innemey,  broker  or  merchant  in  Dunferm- 
line, and  residing  in  High  Street  in  the  town  of  Dun- 
fermline and  county  of  Fife,  was,  upon  a  complaint  made 
upon  oath  against  him,  by  James  Simpson,  residing  in 
Dunfermline,  convicted  before  us,  James  Morris,  George 
Birrel,  and  Alexander  Colville,  Esqs.,  three  of  Her  Ma- 
jesty's Justices  of  the  Peace  for  the  county  of  Fife,  of  a 
misdemeanour,  in  so  far  as  he  had  in  his  possession,  tipon 
the  third  day  of  August  and  year  foresaid,  a  quantity 
of  cloths  of  the  linen,  cotton,  and  worsted  manufac- 
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tures,  and   he   did  not  produce  the  parties  duly  en-  no.  ii6. 
titled  to  dispose  of  the  same,  of  whom  he  bought  or  ^ey^®"^* 
received  the  same,  nor  give  a  satisfactory  account  of  how  smipwD, 
he  came  by  the  same,  contrary  to  the  provisions  of  an     i84i. 
Act  of  Parliament,  passed  in  the  seventeenth  year  of  his  77^^^^ 
late  Majesty  George  the  Third,  chapter  fifty-six.    There-  and  susp. 
fore,  it  is  considered  and  adjudged  by  us,  the  said  Justices, 
that  the  said  Hugh  M'Innerney  hath,  for  the  said  of- 
fence, forfeited  (it  being  a  first  offence)  the  sum  of  twenty 
pounds  sterling,  and  we  declare  the  said  cloths  to  be  for- 
feited, and  authorize  them  to  be  disposed  of  in  terms  of 
the  statute.     And  we  do  hereby  authorize  and  empower 
you  ,  and  each  of 

you,  our  constables  in  that  behalf,  to  levy  the  said  sum 
of  twenty  pounds  sterling,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  Hugh  M^Innemey,  render- 
ing to  him  the  overplus,  after  deducting  the  expenses  of 
the  said  distress  and  sale,  the  sale  to  take  place  not  less 
than  four,  nor  more  than  eight  days  after  the  date  of  the 
distress,  of  which  forfeiture  one  half  shall  be  paid  to  the 
said  James  Simpson,  the  informer,  and  the  other  half  to 
the  treasurer,  to  and  for  behoof  of  the  Ladies'  Charity 
School,  Dunfermline.  And  if  no  sufficient  distress  can 
be  found  whereon  to  levy  the  said  forfeiture  of  twenty 
pounds  sterling,  then  you  are  to  report  the  same  to  us, 
in  order  that  our  warrant  may  issue  forth  for  committing 
said  offender  to  jail,  in  terms  of  said  Act.  Given  under 
our  hands  and  seals  the  day  and  year  first  above-men- 
tioned.' 

M*Innerney  presented  to  the  Court  a  Bill  of  Advoca- 
tion, Suspension,  and  Interdict,  maintaining  that  the  pro- 
ceedings against  him  were  not  only  most  iniquitous  and 
oppressive,  but  in  all  respects  incompetent  and  irregular, 
and  at  variance  with  the  intentions  of  the  Legislature  in 
the  statute  founded  on,  as  well  as  with  the  ordinary  priiin 
ciples  of  law. 

The  Act  of  the  17th  Geo.  HL  was  a  repetition  '^jj^  gj. 
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No.  iifi.  teration  of  various  former  statutes  embodied  in  the  22d 

Ikl*  Inner- 

iiey  V.    Geo.  II.,  the  object  of  which  was,  to  prevent  the  theft  and 
^dJ?!°o'  embezzlement,  by  workmen,  of  materials  used  in  manu- 
1841.     factories.     The  whole  of  the  provisions  of  the  statute,  as 
i\dirr.cation^'cll  ^s  of  thosc  which  had  previously  subsisted,  were  ap- 
and  Susp.  pijcablc  to  the  forms  and  the  law  of  England,  and  are 
only  extended  to  Scotland  by  an  incidental  clause  intro- 
duced into  the  Act  22  Geo.  II.     It  is  an  Act  altogether 
inconsistent  with  the  genius  of  our  criminal  law,  and  has 
hitherto  been  very  little  observed. 

The  Respondent  founds  his  charge  on  the  sixth  and 
tenth  clauses  of  the  Act.  The  terms  of  these  clauses  are 
considerably  different.  The  first  relates  to  the  case  of  a 
party  accused  upon  oath  of  receiving  purloined  materials ; 
and  he  is  to  be  convicted  on  proof  undertaken  and  led  by 
the  informer^  that  the  materials  have  been  purloined*  and 
that  the  party  receiving  them  was  in  the  knowledge  of  the 
dishonest  nature  of  their  acquisition.  No  burden  of  proof 
is  laid  upon  the  accused,  and  his  conviction  is  to  proceed 
on  his  guilty  knowledge  being  demonstrated.  The  pre- 
sumption of  innocence  is  left  to  him  under  this  section. 

The  distinction  between  this  section  and  the  tenth*  con- 
sists in  the  fact,  that  the  conviction  under  the  former  is  to 
proceed  in  the  absence  of  the  stolen  or  embezzled  materials, 
while  in  the  latter  the  procedure  depends  upon  their  pro- 
duction. That  section,  to  a  certain  extent,  does  shift  the 
onus  of  proof  from  the  informer  to  the  accused,  but  by  no 
means  to  the  extent  which  seems  to  be  assumed  in  this 
case.  By  the  former  section,  when  the  embezzled  ma- 
terials were  not  produced,  the  presumption  of  innocence 
still  remained  to  the  suspected  party.  The  tenth  clause 
provides  for  the  case  of  embezzled  materials  being  known 
to  be  in  the  possession  of  a  party,  when  it  may  be  doubt- 
ful to  whom  these  materials  belong.  This  its  preamble  dis- 
tinctly sets  forth.  It  implies  that,  when  an  oath  has  been 
made  that  certain  specific  materials  are  to  be  found  in  the 
possession  of  a  party,  and  on  a  search  being  granted,  these 
very  n.\?t^rials  are  found,  a  presumption  is  thereby  raised, 
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by  these  two  coinciding  facts,  against  the  innocence  of  the  n<)-  we. 
party  suspected,  which  he  must  rebut  by  giving  a  reason-    neyV.*^ 
able  account  of  the  manner  in  which  the  materials  were  ^D«%°e' 
acquired.     The  provisions  of  this  section,  therefore,  re-     *®^^- 
quire  two  things, — First,  that  the  nature  of  the  informa-  Advocation 
tion  given  shall  be  such,  that  the  fact  of  the  materials  be-  ■"**  S"'?- 
ing  found   shall   raise   this  presumption  of  guilt ;    and 
secondly,  that  the  party  is  only  to  be  convicted  if  he  shall 
not  be  able  to  give  a  satisfactory  account  of  the  manner  in 
which  he  acquired  them. 

None  of  these  requisites  have  been  fulfilled  by  the  pro- 
cedure in  the  present  case. 

(1.)  The  information  presented  to  the  Justices,  and  on 
which  the  Advocator  was  to  be  tried  and  convicted,  if  it 
did  not  accuse  him  of  every  crime  under  the  sun,  only  fell 
short  of  this  extravagance,  because  it  was  necessarily  con- 
fined within  the  limits  of  the  statute.  It  accuses  him, 
however,  of  committing  every  conceivable  crime  under 
these  sections  of  the  statute,  in  every  conceivable  way,  and 
the  informer,  moreover,  declares  upon  oath  that  he  believes 
this  to  be  true.  This  sweeping  declaration  of  belief  was 
only  one  of  five  or  six  similar  documents  issued  at  the  same 
time.  There  had  not  been,  as  far  as  the  Advocator  is 
aware,  any  allegation  of  materials  having  been  lost  by,  or 
stolen  from,  the  manufacturers.  The  proceeding  was  in 
fact  a  mere  cast  of  the  informer's  net,  for  the  purpose  of 
trying  what  penalties  he  could  catch. 

Now  it  is  submitted,  with  great  confidence,  that  this 
was  not  an  application  which  the  Justices  were  entitled  to 
entertain.  In  the  first  place,  the  idea  of  sending  a  man 
to  trial  on  an  accusation  charging  him  with  all  manner  of 
ofiences,  is  so  utterly  at  variance  with  every  principle  of 
justice,  that  it  would  be  diflicult  to  admit  of  such  a  pro- 
ceeding, even  under  very  imperative  expressions  in  an  Act 
of  Parliament.  If  a  man  were  charged  with  having  com- 
mitted one  or  other  of  the  various  crimes  which  head  the 
chapters  in  Hume's  Commentaries,  he  could  not  be  more 
at  a  loss  to  know  whether  murder,  or  fire-raising,  or  trea- 
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No.  116.  son  was  to  be  the  subject  of  his  trial,  than  the  Advocator 
ney"vr  ^^8  when  apprehended  on  this  charge,  to  discover  whether 

^DMTtf'  wool,  or  iron,  or  tools,  or  drugs,  were  the  articles  said  to 
1841.     be  embezzled  by  him. 

Adrocation      ^^U  ^^  the  sccond  placc,  although  the  statute  in  ques- 

and  Susp.  jjon  is  sevcrc,  these  proceedings  have  the  effect  of  entirely 
destroying  the  principles  on  which  it  proceeds.  The  10th 
section  of  the  statute,  as  has  been  already  seen,  puts  the  ac- 
cused in  certain  circumstances  in  some  degree  on  the 
proof  of  his  innocence  ; — but  that  only  where  the  oath  of 
a  credible  person  to  his  belief  that  the  goods  are  concealed, 
coupled  with  the  actual  discovery  of  these  goods,  has  rais- 
ed a  certain  presumption  of  his  guilt.  Manifestly,  how- 
ever, under  such  a  proceeding  as  the  present,  the  very  ele- 
ments of  suspicion  on  which  the  statute  founded  this  harsh 
and  anomalous  subversion  of  ordinary  rules,  cannot  possi- 
bly emerge.  Neither  of  the  two  concurring  circumstance 
can  exist  in  such  a  case.  When  an  informer  is  found 
making  oath  to  that  which  is  palpably  a  plain  impossi- 
bility, and  which  he  swears  to,  evidently  not  from  convic- 
tion or  belief,  but  at  mere  random,  no  presumption  can 
thereby  be  raised  in  the  mind  of  any  rational  man,  except 
one  very  unfavourable  to  the  strength  of  the  informer's 
scruples.  It  can  raise  no  conceivable  supposition  of  guilt. 
And  then  again,  when  a  party  deliberately  swears  that  he 
believes  that  the  shop  of  a  general  merchant  contains  all 
manner  of  materials  such  as  those  described  in  the  infor- 
mation, the  fact  of  goods  manufactured  from  such  mate- 
rials being  found  there,  would  be  only  what  was  noto- 
rious, and  what  every  passer-by  might  have  observed.  It 
needs  no  conjuror  to  tell  that  silk  may  be  found  in  the 
warehouse  of  a  haberdasher,  or  that  iron  may  lurk  con- 
cealed in  a  foundry,  or  that  coals  may  be  discovered  at 
Newcastle.  And,  in  the  same  way,  it  might  safely  be  af- 
firmed of  any  broker  in  the  kingdom,  that  he  had  in  his 
possession  some  such  goods  as  those  referred  to.  But,  so 
far  from  their  possession  creating  a  suspicion  of  disho- 
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n€8ty,  it  would  be  much  more  wonderful  if  none  of  them  no.  mg. 

should  be  found.  M  inner- 

ney  o* 

It  is  absolutely  necessary  for  the  protection  of  honest  Simpgon, 
tradesmen  that  a  stop  should  he  put  to  proceeding  like     i84i. 
the  present.     Whatever  may  be  the  advantages  of  the T* 

,  .  ,  .  1  .  ,  Advocation 

Statute  in  detectmg  and  punishing  secret  embezzlement,  and  Sutp. 
they  can  never  counterbalance  the  injustice  consequent  on 
such  a  palpable  abuse  of  it  as  that  now  before  the  Couit. 
It  is  perhaps  a  question  of  circumstances  in  each  case, 
whether  the  informer  has  specified  the  nature  of  the  sus- 
pected goods  as  far  as  his  knowledge  permitted  him.  But 
the  substance  of  the  present  objection  is,  that  the  informer 
has  made  no  specification  at  all,  and  that  he  has  thereby 
reduced  the  oath  which  the  statute  intended  to  form  an 
element  of  evidence,  into  a  mere  matter  of  form,  raising  no 
presumption  whatever. 

(S.)  No  better  illustration  of  the  practical  result  of  this 
proceeding  could  be  desired,  than  is  afforded  by  the  sequel 
of  the  present  case.     Out  of  the  Advocator's  stock  the  in- 
former selected  twenty-five  articles.     He  does  not,  how- 
ever, make  any  new  condescendence  of  what  these  articles 
are,  nor  is  there  any  thing  in  the  proceedings  by  which 
their  nature  or  their  number  could  be  regularly  discover* 
ed.     They  were,  however,  taken  to  the  Justice  of  Peace 
Court ;  and,  according  to  the  interpretation  there  given 
to  the  provisions  of  the  act,  it  became  the  duty  of  the  Ad- 
vocator to  account  for  the  way  in  which  these  came  into 
his  possession.     He  is  accordingly  examined  in  relation  to 
them.     It  appears  from  his  declaration,  that  the  articles 
consist,  for  the  most  part,  of  various  small  pieces  of  manu- 
factured cotton  goods.     It  may  fairly  be  doubted  how  far 
these  goods  are  materials  in  the  sense  of  the  10th  section 
of  the  statute.   The  words  of  that  section  expressly  specify 
materials  usedin  manufactories.     It  is  difficult  to  see  how 
that  term  can  be  correctly  applied  to  an  article  already  ma- 
nufactured.   (See  the  opinion  of  Lord  Cockburn  in  the 
case  of  Gillies  v.  Jeffrey,  Dec.  4,  1839.    Swinton,  Vol.  II. 
p.  464.)     On  being  required,  however,  to  account  for  his 
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No.  116.  possession  of  the  goods,  although  they  appear  to  have  been 
ney  r!''  Selected  at  random  from  his  general  stock,  the  Advocator 
^iJecTe*  yet,  almost  in  every  instance,  specified  the  precise  indivi- 
i^^i-  dual  from  whom  he  purchased  those  goods,  and  in  many 
Advocation  ^^  them  the  precise  sum  he  paid  for  them.  In  two  in- 
and  siwp.  stauces  ouly  he  cannot  at  the  time  recollect  from  whom  he 
purchased  the  articles  in  question ;  but,  in  one  of  these 
instances,  he  distinctly  declares  that  he  had  the  goods  in 
his  possession  for  more  than  a  twelvemonth.  He  submits 
that  this  statement  was  a  satisfactory  explanation  of  the 
way  in  which  those  goods  were  acquired,  such  as  was  con- 
templated by  the  statute.  The  case  contemplated  by  the 
statute,  plainly  was  that  of  a  party  either  refusing,  or  not 
being  able,  to  give  any  account  of  the  manner  in  which  the 
suspected  materials  had  come  into  his  possession.  This 
was  perhaps  a  fair  element  enough  on  which,  taken  in 
conjunction  with  the  discovery  of  the  goods  and  the  oath 
of  the  informer,  to  assume  the  party's  guilt.  But  when  a 
party  is  asked  to  give  an  account  of  the  way  in  which  he 
acquired  an  article,  what  account  can  be  more  satisfactory 
than  the  name,  designation,  and  residence  of  the  person 
who  sold  it  to  him,  and  the  price  paid  for  it  ?  And  yet  a 
satisfactory  account  is  all  that  the  statute  requires,  and  in- 
deed all  that  the  informer  in  his  information  or  libel  de- 
manded. He  only  required  the  punishment  of  the  com- 
plainer,  in  the  event  of  his  refusing  or  Jailing  to  account^ 
to  their  honours'  satisfaction,  how  he  came  by  the  said 
materials.  The  Advocator  neither  refused  nor  failed  to 
account  for  how  he  came  by  them.  He  gave  a  clear  and 
distinct  account  of  the  manner  of  their  acquisition  ;  and 
therefore,  unless  the  informer  could  have  proved,  under 
the  other  section  of  the  act,  that  he  had  received  them, 
knowing  them  to  be  purloined,  the  prosecution  was  at  an 
end.  The  Respondent  may  perhaps  say,  that  a  satisfac- 
tory account  is  not  sufficient,  but  that  he  was  entitled  to  a 
satisfactory  proof.  The  reply  to  this  is,  that  the  act  does 
not  require  a  proof  from  the  accused,  but  only  a  satisfac- 
tory account ;  and  for  this  plain  reason,  that  if  the  accu- 
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sed  can  give  a  satisfactory  account  of  bis  possession  of  the  no.  ik;, 
materials,  there  remains  no  presumption  of  guilt  against  ^ey"  v!'^ 
him.     The  act,  stringent  as  it  is,  never  intended  to  put  a  sjppwn* 
party  on  a  proof  of  bis  innocence  under  a  mere  random     i84i. 
accusation,  which  would  be  a  stretch  of  injustice,  of  which  ~      T 

•'  Advocation 

it  may  safely  be  affirmed,  that  no  consideration  of  public  and  Sutp. 
policy  would  justify  it.  It  holds  the  inability  to  account 
to  be  conclusive  against  the  accused,  unless  he  can  demon- 
strate his  innocence :  but  it  does  not  say,  and  does  not  in- 
tend, that  if  he  does  account  satisfactorily,  he  shall  be 
bound  also  to  prove  it.  On  the  contrary,  if  a  presump- 
tion of  guilt  arises  under  it,  from  the  failiu*e  to  account, 
the  presumption  of  innocence  returns  whenever  the  satis- 
factory account  is  given. 

(3.)  The  Advocator  is  not  aware  by  what  authority  the 
Justices  declared  the  goods  in  question  forfeited.  There  is 
no  provision  in  the  act  authorising  them  to  do  so.     <^^^?c 

The  Respondent  answered, — 

(1.)  The  Advocator's  first  objection  relates  to  the  form 
and  terms  of  the  Respondent's  original  application  or  com- 
plaint to  the  Justices.  The  statute  (§  10)  provides,  that  if 
a  credible  person  make  a  complaint  upon  oath,  that  there  is 
cause  to  suspect  that  purloined  or  embezzled  materials  are 
to  be  found  in  the  possession,  or  within  the  premises  of  any 
person,  the  Justices  shall  grant  a  search-warrant.  The  first 
condition,  then,  upon  which  the  Justices  are  entitled  to  pro- 
ceed under  this  clause  is,  that  some  credible  person  shall 
make  oath  that  he  has  grounds  of  suspicion.  But  it  is  not 
an  oath  of  verity.  This  person  does  not  swear  that  embez- 
zled materials  are  in  the  possession  of  the  accused  party, 
and  therefore  it  is  a  complete  mistake  to  say,  as  the  Advo- 
cator does,  that  *  the  present  clause  provides  for  the  case 

*  of  embezzled  materials  being  known  to  be  in  the  posses- 

*  sion  of  a  party,'  or  that  it  is  necessary  that  *  an  oath  has 
'  been  made,  that  certain  specific  materials  are  to  he  found 

*  in  the  possession  of  a  party.'     The  complaint  then,  en- 
tirely fulfils  the  requisites  of  the  10th  clause  of  the  statute. 
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:M»i'nnerl  '^^®  substaiice  of  the  accusation  is,  present  possession  of 
ney  v.  embezzled  materials ;  and  the  statement  of  this  accusa- 
Dec.  6    tion,  and  of  the  prosecutor  s  suspicion  and  belief  of  its 

truth  is  abundantly  distinct. 

Advocation      The  Advocator  is  very  indignant  at  the  comprehensive 

an  bu«p.  gj,^j»gjjtgp  ^f  |.jjg  accusation,  which  he  says  imputes  to  him 

the  harbouring  of  '  embezzled  goods  of  every  description 
'  mentioned  in  the  statute/  This,  however,  is  not  pre- 
cisely the  fact.  The  complaint  includes  only  the  materials 
employed  in  the  common  manufactures  of  Dunfermline, 
being  woollen,  linen,  cotton,  iron,  leather,  hemp,  flax  and 
silk,  whereas  the  statute  includes  also  fur,  mohair,  and 
fustian  manufactures,  none  of  which  are  carried  on  in 
Dunfermline.  But  even  supposing  that  the  complaint  had 
been  made  much  more  at  random  than  it  actually  was,  is 
there  any  thing  in  this  inconsistent  with  the  statute  ?  An 
oath,  that  there  is  cause  to  suspect  that  *  any  such*  pur- 
loined or  embezzled  materials  are  to  be  found,  is  suflBcient 
to  entitle  the  Justices  to  grant  a  search-warrant.  But  is 
it  to  be  maintained,  that  the  oath  or  complaint  must  set 
forth  the  nature  of  the  materials  which  are  to  be  found  in 
the  suspected  premises,  with  the  same  precision  as  an  or- 
dinary indictment  ?  Such  a  course  is  obviously  altogether 
incompatible  with  the  nature  and  use  of  an  oath  of  credu- 
lity or  suspicion.  In  that  case,  no  complaint  could  be  made 
except  upon  the  ground  of  absolute  and  certain  knouh 
ledge,  and  for  the  prosecution  or  detection  of  theft  in  such 
circumstances  no  statute  was  required,  the  common  law 
being  sufficiently  powerful  and  effectual.  But  the  statute 
was  passed  with  a  special  view  to  those  cases  where  cer- 
tain knowledge  of  the  fraud  or  embezzlement,  or  reset, 
was  impossible,  and  for  the  purpose  of  removing  the  dif- 
ficulty experienced  in  discovering  and  convicting  offend- 
ers, *  from  the  close  and  clandestine  manner  in  which  the 
*  offence  is  committed.' 

Nor  is  the  coarse  adopted  by  the  Respondent,  and  sanc- 
tioned by  the  Justices,  productive  of  any  of  the  hardship 
or  inconvenience  alleged  by  the  Advocator.     The  posses- 
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sion  of  embezzled  materials  used  in  certain  specified  trades,   No.  110^ 
is  the  charge  upon  which  the  statute  not  only  empowers,    ney  v. ' 
but  binds  the  Justices  to  proceed.     The  honest  trader  is  ^SmT' 
put  to  no  disadvantage  hy  the  general  terms  of  such  a     ^^^' 
charge ;  for  every  facility,  and  all  reasonable  time  are  af-  Advocation 
forded  him,  to  explain  how  he  came  by  such  materials  as  *°^  ^^p* 
may  be  found  in  his  premises.     But  it  is  not  surprisuig 
that  to  the  resetter,  and  to  the  dealer  in  embezzled  mate- 
rials, the  statute  should  appear  very  formidable,  and  even 
unjust ;  for  it  gives,  and  was  intended  to  give,  the  prose- 
cutor the  advantage  of  coming  upon  the  accused  unawares, 
without  allowing  him  time  to  fabricate  »  plausible  story, 
or  opportunity  to  remove  or  dispose  of  the  embezzled  ma- 
terials. 

The  Advocator  seems  to  have  misapprehended  alto* 
gether  the  nature  and  object  of  the  complaint  which  he 
has  thus  been  criticising,  as  if  it  had  been  a  regular  in- 
dictment. It  is,  after  all,  merely  preliminary  to  the  search^ 
warranty  and  when  the  search-warrant  has  been  obtained 
and  executed,  the  complaint  has  served  its  turn,  and  is  of 
no  farther  use.  Such  was  the  opinion  of  the  Court  in  the 
case  of  M'Kenzie  v.  Jeffrey,  11th  June  1838,  (8  Swinton» 
p.  152.) 

But  under  the  first  branch  of  the  Advocator's  case,  there 
seems  to  be  a  second  objection  involved,  although  not 
fairly  or  distinctly  stated,  which  may  be  allowed  to  pass 
with  a  single  observation.  It  is  said  that  the  presumption 
of  innocence  is  removed,  and  the  onus  of  proof  laid  on  the 
accused  by  the  statute,  only  on  condition  that  the  infor- 
mation given  in  the  complaint,  and  the  result  of  the  search, 
shall  precisely  correspond.  To  what  does  this  plea  neces- 
sarily amount  ?  In  order  to  justify  a  conviction  under  the 
statute  (according  to  the  Advocator)  the  prosecutor,  who 
(the  statute  assumes)  has  no  knowledge  but  only  suepicionf 
must  give  a  precise  and  specific  description  of  the  goods 
alleged  to  be  in  the  possession  of  the  accused,  and  the 
goods  found  under  the  search-warrant  must  exactly  cor- 
respond with  the  description  of  the  prosecutor.     But  it  is 
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No.  110.  needless  to  say  that  such  a  combination  of  circumstances 
ney  v.  '  is  absolutely  impossible  in  any  case  properly  falling  under 
^DwT'  *he  statute,  and  is  not  very  likely  to  be  realised  in  the  case 
1841.     of  uny  offence  or  accusation  whatever.     To  require  a  pre- 
Adyocation  ^^^  description  from  the  prosecutor,  is  totally  inconsistent 
and  Su«p.  ^ith  the  nature  of  an  oath  of  credulity  or  suspicion,  and 
it  is  equally  absurd  to  maintain,  that  although  the  result 
of  the  search  be  to  justify  part  of  the  oath,  no  convic- 
tion can  follow,  unless  every  suspicion  of  the  prosecu- 
tor be  fully  realised.     Such  an  argument  assumes  not 
only  that  the  prosecutor  must  have  certain  knowledge^ 
but  also  that  the  state  of  the  accused^s  premises,  and  of  his 
possession  of  the  embezzled  goods,  must  be  precisely  the 
same  at  the  time  of  tbe  search,  as  it  was  at  the  time  the 
prosecutor  acquired  his  knowledge.     These,  however,  are 
not  the  requisites  of  the  statute.     For  the  10th  section 
provides,  that '  if  any  such  materials  suspected  to  be  pur- 
*  loined,'  are  found,  and  not  satisfactorily  accounted  for, 
the  possessor  of  them  shall  be  deemed  guilty  of  a  misde- 
meanour. 

(2.)  The  Advocator's  second  ground  of  advocation  re- 
solves into  this,  that  the  Justices  ought  to  have  been  satis- 
fied with  his  declaration,  and  thereupon  to  have  acquitted 
him.  Now  this  is  plainly  a  plea  upon  the  merits ;  for  to 
the  Justices  is  committed  the  power  of  judging  whether 
the  declaration  of  the  accused  is  satisfactory  or  not,  and 
according  to  the  opinion  which  they  form,  they  are  direct- 
ed either  to  acquit  the  accused,  or  to  allow  him  a  proof, 
or  with  or  without  a  proof  to  convict  him. 

The  Respondent  maintains  that  an  advocation  or  suspen- 
sion of  a  conviction  before  the  Justices  under  this  statute, 
is  incompetent  on  any  ground  directly  involving  the  merits 
of  the  complaint.  He  does  not  dispute  that  if  the  Justices 
disregard  the  provisions  of  the  statute,  the  Supreme  Court 
has  power  to  set  them  right ;  but  review  of  such  proceed- 
ings upon  the  merits  is  by  statute  appropriated  to  another 
Court. 
The  same  statute  (18th  Geo.  II.  cap.  8,  (^  9  &  11» 
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which  extended  this  law  to  Scotland,  directed  that  an  ap-  No.  110. 
peal  should  be  taken  from  the  Justices  in  Petty  Sessions    ney «. ' 
to  the  General  Quarter  Sessions  of  the  Peace ;  but  that  no  ^DfTe ' 
warrant  granted  by  Justices  in  Scotland  for  poinding  or    *^'* 
distraining,  *  shall  be  stopped  or  sisted  by  any  suspension,  Advocatfon 

*  sist,  or  other  process  whatever,  except  an  appeal  entered  •"*  ^"•p* 

*  to  the  Quarter  Sessions  of  the  Peace  as  hereinbefore  di- 

*  rected.'  Some  portions  of  this  statute  were  afterwards 
repealed  or  altered,  but  the  clauses  now  referred  to  remain 
unrepealed  to  the  present  day,  and  the  last  statute  on  the 
subject,  17th  Geo.  III.  cap.  56,  sec.  23,  provides,  '  that 
'  nothing  herein  contained  shall  extend,  or  be  construed  to 
'  extend  to  repeal  any  former  law  or  laws  now  in  being 
'  for  the  punishment  of  any  of  the  offences  herein  above 
'  specified,  except  so  far  as  is  particularly  expressed  by 

*  this  Act.'  Upon  this  point,  too,  it  must  be  observed 
that  the  later  statutes  expressly  refer  to  the  former,  and 
where  they  give  to  the  Justices  a  power  of  convicting  in 
an  altered  form,  or  upon  new  groimds,  they  must  be  held 
to  refer  to,  and  incorporate  all  the  provisions  of  the  former 
statutes  applicable  to  convictions,  in  so  far  as  they  are  not 
repealed.  Thus  the  convictions  for  embezzlement  and 
reset  of  embezzled  materials  under  the  13th  Geo.  II.  were 
not  reviewable  by  the  Court  of  Justiciary,  but  only  by  the 
Quarter  Sessions.  The  convictions  authorised  by  the  10th 
section  of  17th  Geo.  III.  proceed  upon  somewhat  differ- 
ent grounds  from  the  convictions  under  the  old  statutes, 
but  are  subject  to  the  same  qualities  and  conditions  in  other 
respects,  and  must  therefore  be  held  by  virtue  of  the  old 
statute  to  be  reviewable  by  the  Quarter  Sessions  only,  and 
not  by  the  Court  of  Justiciary.  This  rule  of  construction 
has  been  fully  recognised  in  England.  In  one  case,  which 
seems  to  afford  an  exact  parallel  to  the  present,  it  was  de- 
cided, that  if  a  statute  prohibit  contraband  goods  under  a 
penalty,  a  subsequent  statute  declaring  goods  contraband, 
will  draw  the  penalty  after  it,  although  no  penalty  be  im- 
posed in  the  later  statute.  (Dwarris  on  Statutes,  p.  706, 
and  1  Price,  p.  182.)     In  this  view  of  the  case,  then,  the 
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No.  1)6.  attempt  to  suspend  the  conviction  and  warrant  of  distress, 

ney^iT'  and  to  interdict  the  Respondent  from  executing  them  or 

^lo^s*  following  them  out,  is  in  express  terms  prohibited  by  the 

^8^'^'  18th  Geo.  II. 
Adv<H5ation  ^^^  ^^  ^^  ^Y  ^^  means  necessary  to  the  objection  of  in- 
«iid  Su8p.  competency  which  the  Respondent  is  now  maintaining,  that 
he  should  press  bis  argument  upon  the  construction  of  the 
statutes  to  this  extent.  For  there  is  within  the  latest  sta- 
tute itself,  without  reference  to  any  of  the  earlier,  a  pro- 
vision which  necessarily  excludes  the  review  of  this  Court 
upon  the  merits  of  a  case  like  the  present.  By  the  20th 
section  of  17th  Geo.  III.  cap.  56,  any  person  thinking  him- 
self aggrieved  by  an  order  or  judgment  of  the  Justices, 
before  whom  he  is  convicted  of  any  offence  under  these 
statutes,  *  may  appeal,  and  the  said  Justices  are  hereby 

*  required  to  make  known  to  such  person  at  the  time  of 

*  such  conviction,  his  or  her  right  to  appeal  to  the  next 

*  General  or  General  Quarter  Sessions  of  the  Peace.'  The 
complainer,  therefore,  had  a  remedy  and  a  right  of  appeal 
under  the  statute,  and  it  is  not  pretended  that  the  Justices 
failed  to  make  this  known  to  him  in  terms  of  the  statute. 
He  did  not,  however,  choose  to  avail  himself  of  this  right, 
but  selected  for  himself  a  different  Court  of  review,  to 
which  the  statute  gave  him  no  right  to  appeal.  The  Re- 
spondent has  no  occasion  to  enquire  whether  a  judgment 
of  the  Quarter  Sessions  reviewing  a  judgment  of  the  Jus- 
tices under  these  statutes,  may  or  may  not  be  brought  up 
to  the  High  Court  of  Justiciary  by  suspension  or  advoca- 
tion.  All  that  he  pleads  is,  that  a  conviction  by  the  Jus- 
tices in  Petty  Siessions  under  these  statutes,  is  not  directly 
reviewable  by  this  Court ;  that  a  party  in  the  situation  of 
the  Advocator  is  not  entitled  to  disregard  the  mode  of 
review  pointed  out  in  the  statute,  and  to  invent  or  adopt 
a  new  remedy  of  his  own.    (Mair  v.  Milne,  June  17, 1822, 

1.  Shaw  last  edition,  440.     Cook  v.  Milne,  May  17, 1823, 

2.  Shaw,  280.  Campbell  v.  Milne,  June  28, 1823, 2.  Shaw, 
292.    Alexander  r.  Seymour,  Dec.  2, 1828,  Fac.  Coll.) 

It  has  been  said,  (Swinton's  Reports,  Vol.  I.  p.  250, 
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Note,)  that  there  is  a  difference  between  the  language  of  No.  lie. 
the  statutes  under  consideration  here,  and  of  those  which    ney  ©T 
the  Court  of  Session  have  construed  in  the  manner  above  ^*p^!*e* 
explained.     In  the  latter  it  is  provided,  that  the  party     *®^'- 
aggrieved  *  shall  and  may*  appeal  to  the  Quarter  Sessions,  Advocation 
and  in  one  of  them  (10th  Geo.  II.)  that  *  it  shall  and  may  "^^  ^"•p- 
be  lawful'  for  a  party  so  to  appeal, — while  in  the  17th 
Geo.  III.  it  is  only  provided  that  a  party  '  may  appeal.* 
This  distinction,  however,  with  all  deference,  appears  ex- 
ceedingly shadowy ;  for  it  is  well  known  that  the  word 
*  may  has  frequently  the  same  imperative  force  as  the 
word  '  shall ;'  and  the  intention  of  the  Legislature  is  to  be 
gathered  rather  from  the  subject  and  purpose  of  the  enact- 
ment than  from  the  use  of  the  one  word  or  the  other. 
When  a  right  of  appeal  is  given,  it  is  conferred  as  a  pri- 
vilege, and  the  use  of  the  word  *  may'  is  perfectly  appro- 
priate.    But  the  foundation  of  the  rule  of  law  contended 
for  by  the  Respondent  lies  deeper  than  the  mere  meaning 
of  statutory  terms ;  for  where  the  Legislature  prescribes 
a  certain  remedy,  or  a  certain  form  of  action,  or  a  certain 
mode  of  review,  it  is  reasonable  to  conclude  that  they  in- 
tended that  to  be  followed  to  the  exclusion  of  every  other, 
or  at  least  to  be  followed  in  the  first  instance.    In  this  view, 
then,  it  matters  very  little  in  what  words  the  Legislature 
confers  the  right  or  privilege.     Though  the  terms  be  such 
as   in  other  cases  might  be  construed  to  be  permissive 
merely,  the  substance  and  the  nature  of  the  enactment  bind 
the  lieges  to  follow  the  course  pointed  out  by  the  statute. 
On  the  merits — the  circumstances  of  the  present  case, 
are  totally  different  from  those  on  which  judgment  pro- 
ceeded in  the  case  of  Gillies  v.  Jeffrey,  (4th  December 
1839,  9.  Swinton,  454.)     It  is  not  pretended  that  the 
wrought  materials  which  were  seized,  were  wrought  up 
by  the  accused  himself,  who  is  a  broker  and  not  a  manu- 
facturer.    On  the  contrary,  they  are  precisely  that  species 
of  ^iat>ught  materials  which  form  the  subject  of  embezzle- 
ment most  frequently  among  working  weavers,  and  they 
must  have  come  into  the  possession  of  the  accused,  just  in 
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No.  116.  the  same  condition  in  which  they  were  found  at  the  time 

M*Inner-     ^  ., 

ney  9.     of  the  seizure. 

^D^T*      ^^^  passing  this  plea,  the  Respondent  has  been  not  a 

^^^'     little  surprised  to  find  the  Advocator  maintaining  that  his 

Advocation  declaration  contains  *  a  scUisfactary  ec^planatian  of  the 

and  suap.  <  ^^y  j^  wfaich  those  goods  were  acquired,  such  as  was 

'  contemplated  by  the  statute."     This  certainly  proceeds 

upon  a  total  forgetfulness  of  the  nature  of  the  offence  with 

which  he  was  charged.    According  to  the  statutes,  no  man 

is  entitled  to  receive  any  of  the  specified  materials  from 

any  person  employed  in  the  manufactures  in  question, 

*  knowing  the  person  or  persons  of  whom  he^  she,  or  they 

*  so  buy,  receive,  accept,  or  take  the  said  materials,  to  be 

*  so  hired  or  employed  as  aforesaid,  and  not  having  first 

*  obtained  the  consent  of  the  person  or  persons  so  hir- 

*  ing  or  employing  him,  her,  or  them,'  [22d  Geo.  II.,  as 
amended  by  17  Geo.  III.  cap.  56,  sec.  3.] — and  the  pos- 
session  of  materials,  under  such  circumstances,  is  an  of- 
fence under  the  statute,  and  the  very  offence  of  which  the 
Advocator  was  convicted  before  the  Justices. 

What,  then,  are  the  facts  of  the  case,  as  established  by 
the  Advocator's  declaration,  which  he  has  the  modest  as- 
surance to  represent  as  *  satisfactory  ?*  He  admits  his 
possession  of  various  articles  unquestionably  falling  under 
the  description  of  the  statute,  and  of  course  it  might  be 
expected,  from  the  ground  now  occupied  by  the  Advocator, 
either  that  he  had  received  these  articles  from  parties  un- 
connected with  manufactures,  and  entitled  to  dispose  of 
the  same  without  question,  because  not  placed  in  a  situa- 
tion of  suspicion ;  or  at  least,  if  he  received  them  from 
working  manufacturers,  that  he  should  be  able  to  shew 
that  he  acquired  them  with  the  consent  and  approbation 
of  their  employers,  in  terms  of  the  statute.  But  so  far  is 
this  from  being  the  case,  that,  according  to  his  own  state- 
ment, in  every  case  where  he  chooses  to  give  an  account 
at  all,  he  received  the  articles  from  working  weavers,  or 
from  the  wives  or  daughters  of  working  weavers. 

(3.)  The  Advocator  questions  the  legality  of  that  part  of 
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the  conviction,  by  which  the  Justices  declare  the  subjects   ^^  ne. 
of  seizure  to  be  forfeited,  and  authorise  themjto  be  dis-    neylT 
posed  of  in  terms  of  the  statute.     This  is  an"  objection  ^'d^S* 
which,  even  supposing  it  to  be  well  founded,  does  not  lie     '^*' 
in  the  mouth  of  the  Advocator.    In  disposing  of  it,  it  must  Advocation 
of  course  be  assumed  that  the  conviction  is  good  other-  ^^  ^"'P' 
wise ;  and  that  the  Advocator  is  guilty  of  the  offence  with 
which  he  is  charged.     Whatever,  then,  be  the  legitimate 
destination  of  the  materials  seized  in  his  premises,  it  is  at 
least  clear  that  they  can  never  be  restored  to  him.     In- 
deed, the  statute  expressly  provides  for  them  a  different 
destination.     But  no  statute  could  be  required  to  instruct 
the  Justices  that  they  could  not  with  propriety  restore  to 
the  resetter  the  embezzled  goods  found  in  his  possession. 
The  Advocator  therefore  has  no  interest,  and  consequently 
no  title,  to  insist  in  this  objection.     But  farther,  the  ob- 
jection is  groundless  in  itself.     The  Justices,  it  will  be  ob- 
served, declare  the  materials  to  be  forfeited,  only  as  preli- 
minary to  their  authorising  them  to  be  disposed  of  in 
terms  of  the  statute,  17th  Geo.  III.  c.  56,  ^13.      In 
order  to  entitle  the  Justices  to  grant  warrant  for  disposing 
of  the  articles,  they  must  in  effect  be  forfeited,  whether 
they  be  declared  to  be  so  or  not.     It  is  the  forfeiture  con- 
sequent upon  the  conviction  of  their  recent  possessor, 

the  legal  annihilation  of  his  title  of  possession, that  can 

alone  be  the  ground  for  authorising  the  articles  to  be  dis- 
posed of  in  terms  of  the  statute. 

The  case  came  to  be  advised  this  day. 

M0NCREIF.F,  for  the  Advocator,  argued— (1.)  The  ori- 
ginal complaint  is  a  document  which  does  not  warrant  any 
procedure.  The  informer  was  bound  to  have  stated  what 
the  particular  materials  were,  which  he  suspected  to  be  in 
the  Advocator's  possession.  Without  some  such  specifi- 
cation there  was  no  sufficient  oath  as  a  foundation  for  a 
search  warrant.  The  complaint,  as  worded,  might  be 
made  against  every  honest  trader.     (2.)  The  goods  seized 

2  R 
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No.  116.  being  table-cloths,  and  other  finished  articles  of  manufac- 
ney  t)w  •  ture,  do  not  come  within  the  meaning  of  the  statute,  which 

^De^e"'  relates  only  to  *  purloined  or  embezzled  materials.*  (3.)  The 
^^^'     conviction  is  altogether  irregular.     It  contains  no  specifi- 

Advocation  cation  of  the  place  where  the  alleged  offence  was  commit- 

and  Susp.  ^gj — j^^j  ^jj^t  although  the  form  prescribed  by  the  statute 
contains  a  blank  for  that  purpose.'    (Case  of  Yeaman  v. 


'  Section  21  provides  that '  The  Justices  before  whom  any  offender 
shall  be  convicted  of  any  offence  either  against  the  said  aet  of  the 
twenty-second  of  George  the  Second,  as  varied  by  thisact^  or  against 
this  act,  shall  cause  the  conviction  to  be  certified  to  the  next  General, 
or  General  Quarter  Session  of  the  Peace  to  be  held  in,  and  for  the 
county,  riding,  division,  city,  liberty,  town^  or  place  where  such 
conviction  was  made,  to  be  filed  with  the  records  of  such  Sessions ;  and 
such  conviction  shall  and  may  be  drawn  up  and  vrritten  on  parch- 
ment, and  certified  in  the  following  form  of  words,  aa  far  as  the  name 
of  the  person  and  the  nature  of  the  case  will  admit  of;  (that  is  to 
say,) 

^  Middlesex,  (or   any  r  '  Be  it  remembered,  that  on  the  day 

<  other  place,  as  the  J   'of  ,  in  the  year  of  our  Lord 

'  case  shall  be,)  to\   '  A.  B.  was  convicted  before  us 

'  wtti  \    <  of  his  Majesty's  Justices  of  the 

Peace  in  and  fur  the  said  county  of  ,  or  for  the  riding  of 

the  said  county  of  ,  or  for  the  city,  liberty,  town, 

or  place,  aforesaid  in  the  said  county  {as  the  case  shall  be) 

of  .     [^ffere  specify  the  offence^  and  when  and 

'  where  the  same  was  committed.^ 

'  Given  under  our  hands  and  seals  the  day  and  year 
'  first  above  written/ 
By  section  22,  '  No  order  made  touching  or  concerning  any  of  the 

<  matters  in  this  act  contained,  or  any  proceedings  to  be  had  teaching 

*  the  conviction  of  any  offender  or  offenders  against  the  said  act  of  the 

*  twenty-second  of  George  the  Second,  or  this  act,  shall  be  quashed  for 
'  want  of  form,  or  be  removed  or  removeable  by  certiorari  into  his 

*  Majesty's  Court  of  King's  Bench ;  and  the  Justices  before  whom  such 

*  convictions  shall  be  had,  shall  cause  the  same^  drawn  up  in  the  form 

<  aforesaidf  to  be  fairly  written  upon  parchment,  and  transmitted  to  the 
'  next  General,  or  General  Quarter-Sessions  of  the  Peace,  to  be  held  for 
'  the  county,  riding,  division,  city,  liberty,  town,  or  place  wherein  such 

*  conviction  was  had,  to  be  filed  and  kept  amongst  the  records  of  the 

<  said  General,  or  General  Quarter-Sessions ;  and  in  case  the  person  or 

*  persons  so  convicted  shall  appeal  from  the  judgment  of  the  said  Joi- 

<  ticesto  the  said  General,  or  General  Quarter- Sessions,  the  Justices,  on 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  611 

Tod,  July  11,  1836.  1  Swinton,  p.  247.)  Moreover,  it  No.  ii6. 
does  not  convict  of  any  offence,  but  merely  says  that  the  ney  v. ' 
Advocator  was  guilty  *  of  a  misdemeanour,  in  so  far  as  he  ^iJ^c^e ' 

*  had  in  his  possession  a  quantity  of  cloths,  &c.,'  without    ^^^^* 
alleging   that  they  had  been,   or  were  suspected  to  be.  Advocation 
purloined  or  embezzled.  *^^  ^^*^' 

Inglis,  for  the  Respondent,  answered, — If  effect  is  to  be 
given  to  the  objections  stated,  the  statute  will  become 
wholly  useless.  (1.)  In  regard  to  the  complaint,  all  that 
is  required  is,  that  it  should  proceed  at  the  instance  of  a 
credible  person,  and  should  set  forth  that  he  has  good  cause 
to  suspect  that  articles  of  the  nature  referred  to  in  the  sta- 
tute are  to  be  found  in  the  possession  of  the  party  com- 
plained against.  The  extent  of  his  suspicion  does  not  af- 
fect the  validity  of  the  complaint.  (2.)  The  provisions  of 
the  statute  relate  to  materials,  *  wrought  or  unwrought, 

*  mixed  or  unmixed ;'  and  the  preamble  of  the  sixth  sec- 
tion speaks  of  '  such  materials  being  afterwards  worked 

*  up,  which  must  mean  manufactured.  (3.)  As  to  the 
conviction, — in  the  case  of  Yeaman  against  Tod,  the  ori- 
ginal complaint  contained  no  specification  of  the  locus. 
The  judgment  of  the  Court  proceeds  specially  on  this 
omission,  although  a  similar  want  in  the  sentence  is  also 
founded  on  in  the  pleadings.  Here,  however,  the  com- 
plaint sets  forth,  that  the  articles  in  question  '  are  con- 
'  cealed,  and  to  be  found  in  the  shop,  warehouse,  dwell* 
'  ing-house,  out-house,  yard,  garden,  or  other  place  or 

*  places  occupied  by  Hugh  M'Innerney,  broker  or  mer- 

*  chant  in  Dunfermline,  and  situated  in  High  Street,  in 

*  the  burgh  of  Dunfermline  and  county  of  Fife/  And 
even  the  conviction  bears,  that  ^  Hugh  M'Innemey,  broker 

'  such  General,  or  General  Quarter- Sessions,  are  hereby  required,  upon 
'  receiving  the  said  conviction,  drawn  tip  in  the  form  aforesaid,  to  pro- 
<  ceed  to  the  bearing  and  deteraiination  of  the  matter  of  the  said  appeal, 
'  according  to  the  directions  of  the  said  act,  any  law  or  usage  to  the 
*  contrary  nothwithstanding.' 
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Manner-  *  ^^  merchant  in  Dunfermline,  and  residing  in  High 
ney  v,  *  Street^  in  the  town  of  Dunfermline  and  county  ofFife^ 
Dec.  6    was  convicted  *  of  a  misdemeanour,  in  so  far  as  he  had  tn 

*     *  his  possession  '  the  articles  in  question, — which  is  quite 


Advocation  equivalent  to  a  direct  statement  of  the  locus.  The  words 
"*^'  of  the  statute  ($21),  are  directory  only;  and  the  convic- 
tion and  complaint  must  be  read  together.  Then,  as  to 
a  specification  of  the  offence :  the  judgment  convicts  the 
parly,  in  the  express  terms  of  the  statute,  *  of  a  misde- 
*  meanour ;'  and  what  this  is,  is  defined  by  the  tenth  sec- 
tion. It  was  not  necessary  that  the  suspicion  of  the  goods 
being  purloined  or  embezzled  should  be  set  forth  in  the 
conviction.  That  suspicion  is  merely  the  foundation  of 
the  charge.  It  does  not  give  either  a  character  to  the 
goods,  or  a  character  to  the  party's  possession  of  them. 

The  Lord  Justice-Clerk. — If  the  conviction  cannot 
be  sustained,  it  is  not  necessary  that  we  should  enter  on 
the  other  questions,  which  are  of  wide  application.  Four 
distinct  objections  arise  on  the  face  of  the  conviction. 
(1.)  There  is  no  specification  of  any  offence  under  the  sta- 
tute founded  on.  (2.)  The  place  where  the  crime  was  com- 
mitted is  not  set  forth.  (3.)  The  substances  referred  to 
are  maintained  not  to  be  articles  of  the  particular  descrip- 
tion to  which  alone  the  statute  refers ;  and,  (4.)  refe- 
rence is  made  to  a  clause  of  the  statute,  as  to  the  appropri- 
ation of  the  articles,  which  is  said  not  to  apply.  It  is  not 
necessary  to  give  any  opinion  as  to  these  two  last  points ; 
for  the  other  two  appear  to  me  sufficient  to  set  aside  the 
conviction.  The  twenty-first  and  twenty-second  sections 
of  the  statute  are  very  specific.  The  -former  contains 
an  express  form  for  all  convictions,  which  is  to  be  ob- 
served, '  as  far  as  the  name  of  the  person,  and  the  na- 
'  ture  of  the  case  will  admit  of.'  And  the  latter  points 
out  why  a  particular  form  is  required, — namely,  for  the 
sake  of  the  appeal  to  the  Quarter  Sessions.  I  admit 
that  if  there  was  no  prescribed  statutory  form,  you 
might,  by  a  reference  to  the  complaint,  arrive  at  a  know- 
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ledge  of  what  the  offence  was.     But  the  conviction  here  No.  iie. 
is  the    record  to  be  returned  to  the  Quarter  Sessions ;    ney  »r' 
and  it  ought  to  contain  all  that  is  necessary  to  enable  ^jj^*^' 
the  appeal  Court  to  judge  whether  the  decision  should     i^i- 
stand.     That  is  not  the  case  here.     The  party  is  convict-  Advocation 
ed  of  a  misdemeanour  *  in  so  far  as  he  had  in  his  posses-  ^^  Sasp* 
*  sion' — '  a  quantity  of  cloths  of  the  linen,  cotton,  and 
'   worsted  manufactures,  and  did  not  produce  the  parties 
'  duly  entitled  to  dispose  of  the  same,  of  whom  he  bought 
'  or  received  the  same,  nor  give  a  satisfactory  account  of 
^  how  he  came  by  the  same.'     Looking  at  the  tenth  sec- 
tion of  the  statute,  this  is  not  a  specification  of  the  statu- 
tory offence.     In  the  first  place,  the  conviction  ought  to 
have  stated  what  the  particular  articles  were, — as  to  which 
there  could  be  no  doubt  after  they  were  found.     Then  it 
should  have  been  set  forth,  that  they  were  materials  *  sus- 
*  pected  to  be  purloined  or  embezzled.'     Up  to  the  date 
of  the  trial,  there  is  nothing  beyond  the  suspicion  of  the 
party  lodging  the  complaint.     But  after  the  articles  are 
brought  before  the  Justices,  it  is  no  longer  sufficient  that 
they  shall  be  suspected  by  the  complainer  to  be  purloined 
or  embezzled,  unless  the  same  suspicion  exists  in  the  minds 
of  the  Justices.  Then,  as  to  the  place  where  the  offence  was 
committed — there  is  no  room  for  construction,  but  a  dis- 
tinct statutory  form  which  ought  to  have  been  observed. 

Lord  Meadowbank. — I  do  not  differ  at  all.  This 
is  a  rigid  penal  statute,  and  we  are  required  by  law  to 
give  it  a  strict  interpretation ;  and  where  a  statute  gives  a 
form,  as  is  here  done  for  convictions,  that  form  must  be 
observed. 

Lord  Mackenzie. — I  am  of  the  same  opinion,  parti- 
cularly in  consequence  of  the  want  of  any  specification  in 
the  conviction,  of  the  place  where  the  offence  was  com- 
mitted. The  attempt  to  refer  back  to  the  complaint,  even 
if  it  were  competent,  would  not  do.  For  a  conviction 
*  upon  a  complaint,'  does  not  necessarily  mean  a  convic- 
tion of  all  that  is  stated  in  the  complaint. 

Lord  Moncreiff, — Concurring  as  I  do,  it  is  not  ne- 
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No.  116.  cessary  to  go  into  a  detail  of  the  grounds  of  my  opinion. 

ney  w.    But  I  wish  to  make  this  observation,  that  while  we  decide 
^DecT'  *^^  ^^se  on  these  points,  it  is  not  to  be  considered  that  we 

*8**-     think  the  other  parts  of  the  case  as  not  deserving  of  very 


Advocation®®"®"^  ^"^  deliberate  attention.  The  statute  in  question 
Md  suap.  is  loosely  drawn,  and  is  highly  penal.  This  Court  must 
see  that  the  proceedings  under  it  are  of  a  precise  nature. 
The  conviction  here  is  not  a  conviction  on  the  complaint. 
It  does  not  find  the  complaint  proved.  It  professes  to  con- 
vict of  a  specific  ofience,  and  yet  leaves  out  the  sting  of 
that  offence ;  namely,  that  the  particular  goods  found, 
were  articles  which,  when  found,  remained  under  suspicion 
in  the  minds  of  the  Justices,  of  being  purloined  or  embez- 
zled. Then  as  to  the  place,  we  do  not  know  from  the 
conviction  that  the  goods  were  found  where  the  complaint 
alleges^that  they  were.  The  statute  gives  a  precise  form 
for  convictions,  and  it  has  not  been  observed.  I  am,  there- 
fore, for  suspending  the  judgment. 

Lord  Cockburn. — I  am  entirely  of  the  same  opinion. 
I  particularly  found  my  opinion  on  the  fact,  that  the  judg- 
ment of  the  Justices  does  not  convict  the  party  of  any 
crime,  because,  after  stating  that  he  was  guilty  of  a  mis- 
demeanour, they  proceed  to  describe  of  what  that  misde- 
meanour consists — '  in  so  far  as  he  had  in  his  possession' 
certain  articles.  Now,  in  order  to  constitute  a  good  con- 
viction, these  articles  must  be  materials,  either  proved  or 
suspected  then^  to  be  embezzled. 

The  Lord  Justice-General. — It  is  not  necessary 
that  I  should  add  anything.  I  adhere  to  the  principle 
which  I  have  expressed  before  in  this  Court,  that  where 
penal  statutes  are  under  consideration,  we  have  no  choice, 
but  are  obliged  to  be  governed  by  the  directions  of  the 
Legislature. 

The  Court  accordingly,  *  in  respect  the  conviction  com- 

*  plained  of  contains  no  specification  of  any  offence  falling 
^  under  the  statute  founded  on  in  the  original  complaint, 

*  and  in  respect  the  place  of  the  alleged  offence  is  not 
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*  Stated  in  the  conviction,  as  required  by  the  terms  of  the    no.  no. 
'  statute,'  passed  the  bill,  with  expenses,  in  both  Courts/    ^'Jey^ 

James  MA&snALL,  S.S.C— John  Rooeus^S.S.C.  AgenU,  i)ea6°' 

1841. 


Advocation 
Andrew  Duf^,  My<>CAiOT—Rutherfurd—Moncreiff.  *"**  S»"P- 

AGAINST 

James  Simpson,  Respondent — SoL-Gen,  M^Neill^lnglis. 

Advocation  and  Suspension — Statute  I7th  Geo.  III.  c.  56. — A 
jadgment  under  the  above  statute  suspended,  in  respect  the  convic- 
tion contained  no  sufficient  specification  of  any  offence  falling  under 
the  statute. 

The  Advocator,  a  broker  in  Dunfermline,  was  brought  Na  117. 
before  the  Justices  of  the  Peace  for  the  county  of  Fife,  by  skS^ 
a  complaint  at  the  instance  of  the  Respondent,  under  the    ^^^ 

statute  17th  Geo.  III.  c.  56.     The  proceedings,  up  to  the L, 

conviction,  were  similar  to  those  detailed  in  the  case  of  A<i^o«»tion 
M*Innemey  against  Simpson,  {ante  p.  590.)    The  sentence 
of  the  Justices  was  in  the  following  terms : — 

<  Dunfermline,  in  the  county  of  Fife,  to  wit — Be  it  remembered,  that 

*  00  the  11th  day  of  August,  in  the  year  of  our  Lord  1841,  Andrew 
'  Duff,  broker  or  merchant  in  Dunfermline,  and  residing  in  Moodie 

*  Street,  in  the  town  of  Dunfermline  and  county  of  Fife,  was  convicted 

<  before  us,  James  Morris,  Alexander  CoWille,  James  Hunt,  and  George 

<  Birrell,  Esquires,  four  of  Her  Majesty's  Justices  of  the  Peace  in  and 

*  for  the  said  county  of  Fife,  upon  a  complaint  made  upon  oath  against 
^  him  by  James  Simpson,  residing  in  Dunfermline,  of  a  misdemeanour, 

*  in  so  &r  as  he,  the  said  Andrew  Duff,  bad  in  his  possession  upon  the 
'  dd  day  of  the  said  month  of  August,  and  year  foresaid,  and  within 

*  his  premises  in  Moodie  Street  aforesaid,  a  table-cover  of  worsted  and 
'  cotton  manufacture,  marked  No.  1,  a  bed-cover,  marked  No.  2,  of 

*  the  cotton  and  linen  manufacture,  two  towels  of  linen  manufacture, 
'  marked  No.  4,  and  two  hanks  of  worsted  yarn,  marked  No.  19,    all 

<  which  had  been,  as  suspected,  purloined  or  embezzled,  and  he  did  not 


^  The  same  judgment  was  given  in  the  precisely  similar  case  of  Peter 
M*Innerney  against  James  Simpson. 
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No.  117-  '  produce  the  party  or  parties  duly  entitled  to   dispose  of  the  same 

S^  son    *  ^^^^  whom  he  bought  or  received  the  same,  or  give  a  satisfactory  ac- 

Dec.  6     <  count  of  how  he  came  by  the  saroe^  contrary  to  the  provisions  of  an 

^^^'      '  act  passed  in  the  seventeenth  year  of  his  late  Majesty  George  the  III., 

'  T  *  chapter  56,  the  said  James  Hunt  Esquire  dissenting  Trom  the  said 

and  Snap.   *  conviction  in  so  far  as  regards  the  said  articles,  Nos.  2,  4,  and  19. 

<  Therefore  it  is  considered  and  adjudged  by  u.s,  the  said  Justices,  that 

*  the  said  Andrew  Duff  hath  for  the  said  offence  forfeited,  it  being  a 
'  first  offence,  the  sum  of  twenty  pounds  sterling ;  and  we  do  hereby 
'  authorise  and  empower  you, 

(  and  each  of  you,  our  constables,  in  that  behalf,  to  levy  the 

'  said  sum  of  twenty  pounds  sterling,  by  distress  and  sale  of  the  goods 

<  and  chattels  of  the  said  Andrew  Duff,'  rendering  to  him  the  surplus, 

*  after  deducting  the  expenses  of  the  said  distress  and  sale ;  the  sale  to 
'  take  place  not  less  than  four  nor  more  than  eight  da^rs  after  the  date 
'  of  the  distress  ;  of  which  forfeiture  one  half  shall  be  paid  to  the  said 

<  James  Simpson,  the  informer,  and  the  other  half  to  the  treasurer  to 

*  and  for  behoof  of  the  Rolland  Street  School,  Dunfermline;  and  if  no 

*  sufBcient  distress  can  be  found  whereon  to  levy  the  said  forfeiture  of 

<  twenty  pounds,  then  you  are  to  report  the  same  to  us,  in  order  that 
'  our  warrant  may  issue  forth  for  committing  said  offender  to  jail,  in 

*  terms  of  said  act.     And  we  declare  the  whole  of  the  above  enumerat- 

*  ed  cloths  and  other  articles  to  be  forfeited,  and  disposed  of  in  terms 

*  of  the  act ;  and  authorize  the  clerk  of  Court  to  deliver  to  the  said 
*'  Andrew  Duff  the  remainder  of  the  said  materials  seized  under  the 

<  complaint.     Given  under  our  hands  and  seals  the  day  and  year  first 

*  above  mentioned. 

(Signed)  *  Jab.  Morris,  J,P, 

*  Jas.  Hunt,  J,P. 

<  Geo.  Birrell,  ./.P. 

*  Alex.  Colville,  y.P.* 

Duff  presented  to  the  Court  a  Bill  of  Advocation,  Sus- 
pension, and  Interdict,  on  the  following  grounds  : — 

(1.)  That  the  information  is  incompetent  and  irregular 
in  its  terms,  and  does  not  afford  sufficient  ground  for  the 
subsequent  procedure.  (2.)  That  the  account  given  by 
the  Advocator  in  his  declaration  of  how  he  came  by  the 
property  in  question,  was  satisfactory  and  sufficient,  and 
the  Advocator  was  not  bound  to  enter  upon  any  further 
proof  of  his  innocence  of  the  offences  charged  against  him. 
(3.)  That  the  proof  was  improperly  taken  and  concluded, 
and  the  term  circumduced  without  the  Advocator  having 
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declared  his  proof  closed.  And,  (4.)  that  the  evidence  uo,  U7. 
adduced  ought  to  have  satisfied  the  Court  of  the  ground-  simpson, 
lessness  of  the  charge  made.  J^^j^ 


Answers  were  lodged  by  the  Respondent  to  the  bill  of  ^^^°?**|®" 
advocation,  and  the  case  came  to  be  advised  this  day. 

* 

RuTHEUFURD,  for  the  Advocator,  pleaded, — Although 
the  same  objection  as  to  the  omission  of  the  locus  delicti 
does  not  apply  as  in  the  case  of  M*Innerney,  the  convic- 
tion does  not  contain  a  distinct  and  specific  statement  of 
the  statutory  offence.     The  complaint  sets  forth  certain 
sections  of  the  act.    The  sentence  does  not  refer  to  these ; 
nor  does  it  bear  that  the  articles  found  were  suspected  by 
the  Justices  of  having  been  purloined  or  embezzled.     It 
merely  convicts  the  Advocator  *  of  a  misdemeanour,  in  so 
'  far  as  he  had  in  his  possession,  &c.  a  table-cover  of 
'  worsted  and  cotton  manufacture,  marked  No.  1 ;  a  bed- 
'  cover,  marked  No.  2,  of  the  cotton  and  linen  manufac- 
'  ture ;  two  towels  of  linen  manufacture,  marked.  No.  4 ; 
'  and  two  hanks  of  worsted  yarn,  marked  No.  19» — all 
'  which  had  been,  as  su^cted,  purloined  or  embezzled,' 
&c.     It  is  not  stated  that  the  articles  in  question  were 
materials  used  in  the  mantifactures  to  which  the  act  re- 
lates.  *  Wrought  materials'  are  not  finished  goods.   Even 
if  the  term  in  the  statute  could  have  such  a  meaning,  it 
could  only  apply  to  such  materials,  when  purloined  from 
the  hands  of  the  manufacturers  employed  to  work  them 
up.    Suppose  it  had  been  proved  to  the  satisfaction  of  the 
Justices,  that  the  articles  in  question  had  all  been  stolen, 
not  from  a  manufacturer,  but  from  some  one  else,  and  sup- 
pose them  satisfied  that  the  accused  party  was  the  thief  or 
the  resetter, — ^this  would  not  justify  a  conviction  under  the 
statute.     These  articles,  in  the  first  place,  are  not  *  mate- 
*  rials'  in  the  sense  of  the  statute  ;  and,  secondly,  they  are 
not  set  forth  as  such  in  the  conviction. 

The  Solicitor-General,  for  the  Respondent,  an- 
swered,— The  question  is,  whether  the  words  of  the  sta- 
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No.  117.  tute,  *  materials,  whether  mixed  or  unmixed,  wrought  or 

Simpson,  *  unwrought,'  are  not  sufficiently  broad  to  cover  a  manu- 

1841.     factured  article,  such  as  the  table-cover,  bed-cover,  and 


;—  towels.     There  can  be  no  doubt  as  to  *  hanks  of  yam' 

and  susp^  being  materials  of  manufacture.  And  it  cannot  be  held 
that  the  conviction  is  bad,  if  it  extends  to  any  one  article 
not  within  the  statute. 

The  Lord  Justice-General. — I  must  own  I  have  a 
strong  impression  that  the  conviction  is  not  good.  What 
I  desiderate  is,  that  in  regard  .to  the  wrought-up  articles, 
they  are  not  stated  in  the  conviction  to  hav£  been  made 
out  of  materials  within  the  meaning  of  the  act.  The  only 
question  is,  whether  it  is  sufficient,  that  among  the  articles 
found  in  the  Advocator's  possession,  were  *  two  hanks  of 

*  worsted  yarn.'  If  these  had  been  the  only  articles  re- 
ferred to  in  the  case,  the  point  might  perhaps  have  been 
different.  But  the  conviction  being  vicious  in  regard  to 
all  the  other  and  principal  articles,  the  mention  of  this  one 
does  not  appear  to  me  sufficient  to  save  it. 

The  Lord  Justic£-Cl.£RK. — I  concur  in  holding  that 
the  judgment  is  bad.  I  cannot  make  the  words  of  the 
tenth  section  of  the  statute  applicable  to  finished  manu- 
factured goods,  especially  since  the  object  of  the  Legisla- 
ture was  not  to  cover  general  cases  of  reset.  I  also  agree 
in  thinking,  that  if  the  conviction  is  not  sustainable  as  to 
the  principal  articles  referred  to,  we  cannot  divide  it  so  as 
to  hold  a  part  good. 

Lord  Meadowbakk. — I  concur  on  the  first  point 
Lord  Mackenzie. — I  come  to  the  same  result.  I 
would  have  some  difficulty  in  holding  that  materials  still 
in  the  hands  of  the  workmen,  are  not  materials,  because 
they  have  been  worked  up  into  finished  goods.  The  15th 
Section  of  the  Act  speaks  of  materials  *  wholly  or  in  part 

*  wrought,  or  begun  to  be  wrought.'  Therefore,  if  it  had 
been  stated  in  the  conviction,  that  the  articles  found  were 
materials  of  manufacture,  I  should  have  been  inclined  to 
hold  it  sufficient.  But  there  is  no  such  statement.  With 
regard  to  the  *  two  hanks  of  yarn,*^  I  agree  with  the  Lord 
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Justice-Clerk,  that  we  cannot  divide  the  conviction.    But  No.  117. 
even  in  regard  to  this  article,  it  is  not  said  to  have  been  simpson, 
a  material;  and  yarn  is  a  finished  article  as  well  as  a    ^^|f 
material.  


Lord  Moncreiff. — I  am  of  the  same  opinion.  I  think  ^a^Vp^ 
the  conviction  is  bad,  because  it  does  not  specify  that  the 
offence  of  the  party  was,  having  in  his  possession  materials 
of  manufacture  suspected  to  be  purloined  or  embezzled.  As 
to  the  hanks  of  yarn,  there  are  manufacturers  who  make 
nothing  else  but  yarn.     Such  hanks  are  not  in  that  case 

*  materials,'  but  completed  goods  of  their  own  description . 
I  do  not  say  that  they  would  not  fall  under  the  statute, 
but  they  should  have  been  set  forth  to  be  materials  of 
manufacture,  and  as  such  i^  the  possession  of  the  party. 
In  regard  to  the  question,  whether  we  could  hold  the  con- 
viction good  on  one  article  and  bad  on  the  rest,  I  think  we 
cannot  divide  iU  It  must  go  as  it  is  to  the  Quarter  Ses- 
sions, as  the  deliverance  of  the  Justices. 

Lord  Cockburn. — If  this  conviction  were  right  upon 
one  point  and  bad  on  three,  I  think  that  the  effect  to  be 
given  to  it  might  be  a  point  deserving  of  consideration. 
I  give  no  opinion  in  regard  to  that,  because  I  think  the  con- 
viction bad  on  all  points. 

The  Court,  '  in  respect  the  conviction  complained  of 

*  contains  no  sufficient  specification  of  any  offence  falling 
'  under  the  statute  founded  on  in  the  original  complaint,' 
passed  the  bill,  with  expenses  in  both  Courts. 

Jaxei  Marshall,  S.S.C— Johk  Roosss^  S.S.C.  Agentt, 


^  The  same  judgment  was  given  in  the  precisely  similar  case  of  Owen 
against  Simpson. 
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James  Leadbitteb,  Suspender — SoL-Gen.  McNeill — A,  McNeill, 

AGAINST 

The  Garnkikk  Coal  Cobipany,  and  Robert  Miller,  their  Agent 

and  Manager^  Respondents. — Anderson. 

Suspension  and  Liberation — Statute  4th  Geo.  IV.  c.  34. — 1.  A 
judgment  under  the  above  statute  suspended,  in  respect  of  a  decision 
of  the  Justices,  in  the  course  of  the  proof,  finding  certain  evidence 
tendered  for  the  defender  incompetent. 

%  Reasons  of  suspension  founded  on  the  want  of  proper  instance  in  the 
complainers — the  inai)plicability  of  the  statute — the  irrelevancy  and 
informality  of  the  complaint — the  insufficiency  of  the  evidence — the 
fact  of  the  conviction  containing  an  abatement  of  the  suspender's 
whole  wages  for  the  term  of  his  imprisonment — and  the  circuinstance 
of  the  same  Justice  not  having  acted  thoughout  the  case,  repelled. 

No.  118.       On  the  3d  of  May  a  petition  was  presented  to  the 

».  The  ^  Justices  of  the  Peace  for  Lanarkshire,  in  name  of  *  the 

CcS°com-  *  Garnkirk  Coal  Company,  Fire-brick  makers  at  Gam- 

Dto  ^6    *  kirk,  and  Robert  Miller  residing  there,  their  agent  and 

1841.     *  manager/ 

s^n^     The  Petition,  after  quoting  the  third  section  of  the  Act 

and  Lib.  4th  Geo.  IV.  c.  34.^  continued — 


*  *  That  if  any  servant  in  husbandry  or  any  artificer,  calico-printer, 
'  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter,  la- 

*  bourer,  or  other  person,  shall  contract  with  any  person  or  persons 
*'  whomsoever,  to  serve  him,  her,  or  them,  for  any  time  or  times  wbat- 

<  soever,  or  in  any  other  manner,  and  shall  not  enter  into  or  commence, 

<  his  or  her  service  according  to  his  or  her  contract ;  (such  contract 

*  being  in  writing  and  signed  by  the  contracting  parties,)  or  having  en- 

<  tered  into  such  service,  shall  absent  himself  or  herself  from  his  or  her 

*  service,  before  the  term  of  his  or  her  contract,  whether  such  contract 
'  shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or  neglect  to 

fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or  misdemeanour 

*  in  the  execution  thereof,  or  otherwise  respecting  the  same,  then,  and 
*■  in  every  such  case,  it  shall  and  may  be  lawful  for  any  Justice  of 

*  the  Peace  of  the  county  or  place  where  such  servant  in  husbandry, 

<  artificer,  calico-printer,  handicraftsman,  miner,  collier,  keelman,  pit- 
'  man,  glassman,  potter,  labourer,  or  other  person,  shall  have  so  con- 
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'  That  on  or  about  the  day  of  August  or  September  1840,   No.  1 18. 

*  James  Leadbitter,  presently  residing  at  Heathfield  near  Garnkirk,  en-  ^^.^xhe  ^ 
'  tered  into  the  employment  of  the  petitioners  as  a  waggoner,  for  an  in-  Oarnkirk 
'  definite  period  of  time,  but  subject  to  the  rules  and  regulations  of  ^^^'^^  ^^' 
'  their  works,  whereby  it  is  inter  aiia  laid  down,  *  That  no  one  shall     Dec.  6 

<  *'  be   allowed  to  leave   the  employment   of  the  Company   without     ^^^' 

« *  giving  two  weeks'  warning,  and  the  same  shall  be  given  by  the  ma-  ^  T" 

*  *  nagers  to  those  employed,'  as  a  printed  copy  of  the  said  rules  here*  and  Lib. 

<  with  produced  will  instruct.     That  printed  copies  of  these  rules  are 

<  affixed  in  conspicuous  places  in  the  Petitioners'  works,  and  the  said 

*  James  Leadbitter  perused  or  had  his  attention  drawn  to  them,  or  other- 

<  wise  bound  himself  to  accede  thereto,  but  notwithstanding  whereof,  the 

<  said  James  Leadbitter  on  or  about  the  16th  day  of  April  1841,  desert- 

*  ed  the  petitioners'  service,  without  giving  the  warning  prescribed  by 

*  the  said  rules,  or  any  warning  whatever,  and  has  not  since  returned  : 

*  That  upon  the  19th  day  of  April  last,  the  petitioners  by  their  manager 
'  foresaid,  addressed  to  the  said  James  Leadbitter  the  letter,  of  which 
'  the  following  is  a  copy : — <  Gamkirk  Works,  April  19th  184L  James 
'  *  Leadbitter,  waggoner,  Sir,  I  am  desired  to  inform  you,  that  unless 


'  tracted,  or  be  employed,  or  be  found,  and  such  Justice  is  hereby  au- 

*  thorised  and  empowered  upon  complaint  thereof,  made  upon  oath  to 
'  him  by  the  person  or  persons,  or  any  of  them  with  whom  sucli  Servant 
'  in  husbandry,  artificer,  calico-printer,  handicraftsman,  miner,  collier, 

*  keelman,  pitman,  glassman,  potter,  labourer,  or  other  person,  shall  have 
'  so  contracted,  or  by  his,  her,  or  their  steward,  manager,  or  agent, 

*  which  oath  such  Justice  is  hereby  empowered  to  administer,  to  issue  his 
'  warrant  for  the  apprehending  every  such  servant  in  husbandry,  artifi- 
'  cer^  calico-printer,  handicraftsman,  miner,  collier,  keelman,  pitman, 
'  glassman,  potter,  labourer,  or  other  person,  and  to  examine  into  the 
'  nature  of  the  complaint,  and  if  it  shall  appear  to  such  Justice  that  any 
^  such  servant  in  husbandry,  artificer,  calico-printer,  handicraftsman, 
'  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or  other 

*  person,  shall  not  have  fulfilled  such  contract,  or  hath  been  guilty  of 
'  any  other  misconduct  or  misdemeanour  as  aforesaid  ;  it  shall  and  may 
'  be  lawful  for  such  Justice  to  commit  every  such  person  to  the  house  of 
'  correction,  there  to  remain  and  be  held  to  hard  labour  for  a  reasonable 

<  time,  not  exceeding  three  months,  and  to  abate  a  proportional  part  of 
'  his  or  her  wages  for  and  during  such  period  as  he  or  she  shall  be  so 
^  confined  in  the  house  of  correction,  or  in  lieu  thereof^  to  punish  the 

*  offender  by  abating  the  whole  or  any  part  of  his  or  her  wages,  or  to 
'  discharge  such  servant  in  husbandry,  artificer,  calico-printer,  handi- 

<  craflsman,  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer, 

<  or  other  person,  from  his  or  her  contract,  service  or  employment* 

<  which  discharge  shall  be  given  under  the  hand  of  such  Justice  gratis/ 


622    R£P0RT3  OF  CASES  BEFORE  THE  HIGH  COURT 


No.   118. 
Leadbitter 

V.  The 
Oarnkirk 
Coal  Com- 
pany, 
Dec.  6 
1841. 


Suspension 
and  Lib. 


'  you  come  back  here  within  two  days  from  this  date  and  work  your 
^  lawful  warning  of  two  weeks,  (agreeable  to  the  rules  of  the  works,) 
'  you  will  be  proceeded  against,  and  enforced  to  do  so  or  punbbed. 
<  Your  place  will  be  kept  vacant  for  you  for  the  above  time,  I  am  &c.' 
That  to  this  letter  the  said  James  Leadbittcr  paid  no  attention.  That 
the  said  James  Leadbitter  has  therefore  committed  a  breach  of  his 
engagement,  and  of  the  foresaid  rules  and  regulations,  and  has  contra- 
vened  the  provisions,  and  incurred  the  penalties  provided  by  the  be- 
fore recited  statute,  in  consequence  of  which  the  present  application 
becomes  necessary.  May  it  therefore  please  your  Honours,  to  take  the 
petitioner  Robert  Miller *s  oath  as  to  the  truth  of  the  &ct8  above  nar- 
rated, and  thereupon  to  grant  warrant  to  officers  of  court  and  other 
executors  of  the  law,  to  search  for,  and  apprehend  the  person  of  the 
said  James  Leadbitter,  and  to  bring  him  before  you  for  examination, 
and  thereafter  to  commit  the  said  James  Leadbitter,  to  the  house  of 
correction,  bridewell,  or  public  prison  of  Glasgow,  there  to  remaio, 
and  be  held  at  hard  labour  for  a  reasonable  time,  not  exceeding  three 
months,  and  to  abate  a  proportional  part  of  his  wages  for,  and  during 
such  period  as  he  shall  be  so  confined,  or  in  lieu  thereof  to  punish  the 
said  James  Leadbitter,  by  abating  the  whole  or  any  part  of  his  wages, 
or  to  punish  him  at  common  law,  as  to  your  Honours  shall  seem  fit ; 
and  to  recommend  to  other  Magistrates  to  give  effect  to  the  said  war- 
rants by  indorsation  when  necessary.  According  to  justice.^-(  Signed) 
—Robert  Miller.' 


The  Petitioner,  Miller,  having  made  oath  to  the  truth 
of  the  complaint,  Leadbitter  was  apprehended  and  brought 
before  the  Justices.  The  following  procedure  subsequent- 
ly took  place : — 


^  At  Glasgow,  the  I2th  day  of  May  1841  years,  in  presence  of 
Robert  Gray,  Esq.,  one  of  Her  Majesty's  Justices  of  the  Peace  for 
Lanarkshire.  In  the  petition  of  the  Garnkirk  Coal  Company  and 
Robert  Miller,  against  James  Leadbitter.  Present, — ^parties  and  their 
agents.  Compeared  the  said  James  Leadbitter,  to  whom  the  petition 
was  read  over.'  *  Whereupon  the  defender's  agent  objected  to  the 
said  James  Leadbitter  undergoing  any  examination,  under  the  war- 
rant, in  regard  that  the  words  August  or  September,  in  the  sixth  page 
of  the  petition,  had  been  inserted  since  the  warrant  was  obtained,  and 
the  defender  brought  in  custody  to  the  office,  which  statement  was 
offered  to  be  verified  on  the  instant,  by  the  officer  who  is  now  present' 
Answered, — The  statement  as  to  the  filling  up  the  words  August  or 
September  is  not  true,  and  even  if  it  were,  the  filling  up  of  these  words 
does  not  vitiate  the  proceedings,  as  the  complainer  was  entided  to  fill 
up  the  date,  or,  at  the  utmost,  the  date  may  be  held  as  pro  non  seripio. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  623 

« and  this  is  not  the  proper  tiroei  nor  the  proper  courts  in  which  to  state  No  U8. 

*  that  objection ;  moreover,  the  eridence  offered  is  insufficient/     <  In     ^  ^he 

*  respect  that  the  complatners  now  agree  to  hold  the  words  August  or  Oamkirk 

*  September  on  the  sixth  page  of  the  petition,  as  pro  turn  scriptot  repels     p^^ny 

'  the  objection,  and  appoints  the  examination  to  proceed, — (Signed) —     Dec.  6 
»  Robert  Gray,  J.P.*     «  The  defender  further  objected,  that  the  com-      ^®*^* 

<  plaint  did  not  set  forth  the  date  of  the  entering  into  the  employment  . 

<  further  than  the  year  1840,  and  also  that  it  does  not  set  forth  that  the  and  LiU 

*  defender  contracted  or  agreed  to  serve  with  the  pursuers  for  any  fix- 

<  ed  or  speci6ed  period  whatever.'     *  The  complainers  answered,  that 

*  the  date  of  entering  on  the  employment  is  sufficiently  set  forth,  and 

*  that  it  is  not  necessary  by  the  statute  to  set  forth  a  fixed  or  specific  pe- 

*  riod  of  agreement.     The  petition  distinctly  states  that  the  defender 
'  entered  into  the  service  of  the  complainers,  and  that  he  was  bound, 

<  before  leaving  it,  to  give  a  fortnight's  warning.      The  complainers 
'  therefore,  could  not  condescend  on  any  specific  period  of  agreement, 

*  the  endurance  of  the  agreement  depending  on  the  will  of  either  to  give 
'  or  take  a  fortnight*s  warning.     Moreover,  the  statute  fixes  no  specific 

*  time  for  the  endurance  of  the  contract,  but  provides,  after  alluding  to 

<  a  contract,  the  endurance  of  which  may  be  fixed,  for  such  a  case  as 

*  the  present,  by  the  words,  for  any  time  or  times  whatsoever,  or  in  any 

*  other  manner.'     *  The  justice  having  considered  the  foregoing  objec- 

*  tion  and  answers,  and  heard  parties,  repels  the  objection,  and  allows 

<  the  examination  to  proceed, — (Signed) — Robert  Gray,  J. P.'    *  And 

<  the  defender  being  interrogated,  declares  and  declines  to  answer  any 
'  question  whatever,  by  the  advice  of  his  agent.  Interrogated,  were 
'  you  in  the  service  of  the  complainers  ?     Declares  and  declines  to  an- 

<  swer  any  question.  Interrogated  when  the  declarant  left  said  service  ? 
^  whether  he  gave  any  warning  before  leaving  the  complainer's  service? 

*  when  he  left  said  service  ?  is  he  aware  what  is  the  rule  at  the  com- 

<  plainers'  work  as  to  warning  between  the  master  and  man?  whether  at 
'  the  time  of  his  engagement  he  was  to  give  or  take  a  fortnight's  warn- 

*  ing  ?  are  there  printed  rules  of  the  work  hung  up  at  conspicuous  places 

*  of  it?  whether  he  perused  any  of  these  rules  himself?  did  he  see  the 

*  rules^  a  copy  of  which  is  now  produced  ?  does  he  know  that  these 

*  rules  are  acted  on  at  the  work,  and  did  he  bind  himself  to  act 
'  upon  them  too?  did  he  get  a  letter  on  or  about  the  19th  April  last, 

<  of  which  a  copy  is  quoted  in  the  petition,  and  if  so,  to  produce  it  ? 

*  Declares  and  declines  to  answer  any  question  whatever.     All  which 

<  he  declares  to  be  truth,  and  declares  he  cannot  write. — (Signed)  Ro- 
'  bert  Gray,  J.P.' 

A  proof  was  afterwards  led|  in  the  course  of  which  the 
following  evidence  was  adduced  for  the  defender : — 
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No.  118.        Archibald  Ker  Murray,  manager  at  the  Garnkirk  Company  Work*, 

Leadbitter  ^j^^  being  solemnly  sworn,  purged  of  malice  and  partial  counsel,  and 

Garnkirk  interrogated,  Depones  that  he  takes  charge  of  paying  the  workmen's 

Coal  Com-  ^ages.     Interrogated  whether  the  defender  received  his  wages  as  they 

Dec.  a    became  due  from  the  deponent  as  the  pursuers'  manager,  in  cash,  or  by 

1841.      orders  for  goods  on  the  store  kept  by  the  pursuers  at  their  works  ? 


and^Ldb!'^  To  which  the  complainers  objected  that  the  question  is  incompe- 
tent, seeing  that  it  forms  no  defence  against  an  action  for  deser- 
tion, that  a  servant  has  not  been  regularly  paid  his  wages,  and  even 
if  the  question  as  to  the  payment  of  wages  were  competent,  the  de- 
fender is  not  entitled  to  ask  whether  these  were  paid  in  money  or 
by  orders  for  goods.  The  question  must  be  confined  simply  to 
this,  were  the  wages  paid  or  not  ? 

Answered  for  the  defender,  that  the  question  is  competent,  in  respect, 
if  answered  in  the  affirmative,  it  may  form  a  ground  in  defence,  or 
as  tending  to  mitigate  punishment. 

The  Justice  having  considered  the  objections  and  answers,  sustains 
the  olijections. 

The  following  sentence  was  pronounced  : — 

*  Glasgow^lAih May  1641. — Having  resumed  consideration  of  this 

<  petition,  procedure  thereon,  declaration  of  James  Leadbitter  design- 

*  ed  in  said  petition  complained  upon,  proofs  for  the  parties,  note  for 

<  the  complainers  renouncing  proof,  and  whole  process ;  and  the  defen- 

<  der  having  declared  that  he  had  no  further  proof  to  produce,  circum- 

*  duces  the  term  foj  proving  against  both  parties.  Finds  the  complaint 
^  sufficiently  instructed,  and  that  the  said  James  Leadbitter  has  com- 
'  mitted  a  breach  of  the  statute  founded  on,  and  convicts  the  said  James 

*  Leadbitter  accordingly.      Therefore  grants    warrant  to   officers  of 

<  Court  to  commit  the  said  James  Leadbitter  to  the  House  of  Correc- 
'  tion,  now  denominated  the  Prison  of  Glasgow^  there  to  remain,  and 

*  to  be  held  to  4iard  labour  for  ten  days  from  this  date ;  and  ahaies  ike 
'  wages  due,  and  to  Jail  due  to  the  said  James  Leadbitter  during  the  said 

<  period,  and  decerns. — (Signed)  J.  Douglas,  Clerk.  (Signed)  Robert 
«  Gray,  J.  P.' 

Leadbitter  having  been  incarcerated  under  this  sentence, 
presented  to  the  Court  a  Bill  of  Suspension  and  Liberation 
on  the  following  grounds  : — 

(1.)  There  was  no  proper  instance  under  which  the  com- 
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plaint  could  be  sustained.  The  Garnkirk  Coal  Company  No.  us. 
is  not  a  body  known  or  recognised  in  lavir.  They  have  no  9.  The 
right  to  sue  under  any  such  name  or  designation.  The  (^"*cim- 
manager  of  such  a  company  has  no  higher  right.  He  is  ^^^a 
the  mere  delegate  of  a  body  whose  authority  he  cannot  va-  ^^i- 
lidly  state,  because  that  body  is  unknown  to  the  law.  (2.)  ^^TTsioii 
The  Suspender  being  a  person  employed  on  day's  wages,  «««i  ^ii>- 
and  exercising  no  particular  craft,  did  .not  fall  under  the 
provisions  of  the  statute.  (3.)  The  complaint  did  not 
aver  any  relevant  or  sufficient  grounds  for  bringing  the 
Suspender  within  the  provisions  of  the  act^  or  for  war« 
ranting  the  interference  of  the  Justices  at  common  law. 
(4.)  The  complaint  did  not  relevantly  or  competently  aver 
any  breach  of  a  lawful  engagement.  (5.)  The  statute  was 
clearly  inapplicable  to  the  case  alleged,  inasmuch  as  it  was 
not  pretended  that  the  Suspender  was  engaged  for  any  pe- 
riod whatever.  (6.)  The  petition  was  utterly  void ,  in  re- 
spect of  the  superinductions  as  to  dates.  (7.)  There  was 
no  kind  of  evidence  that  the  Suspender  had  violated  even 
the  agreement  alleged.  There  was  no  proof  that  he  had 
gone  away  without  giving  due  notice  to  the  party  entitled 
to  such  notice.  He  could  not  give  notice  to  the  alleged 
company,  which  had  no  legal  existence,  and  no  legal  repre- 
sentative;— and,for  anything  that  appeared  in  evidence,  he 
had  given  the  notice  pretended  to  be  required  to  the  peti- 
tioner Miller.  (8.)  The  Suspender  was  prevented  from 
proving  the  mode  by  which  the  wages  were  paid  at  this 
work.  It  so  happened  that  in  this  respect  the  company  and 
its  managers  have  for  some  time  past  been  acting  in  direct 
violation  of  law,  by  paying  the  wages  according  to  the 
truck  system.  They  are  thus  guilty  of  a  direct  breach  of 
their  engagement  to  the  workmen  employed  under  them, 
and  are  therefore  not  entitled  to  sue  any  one  for  declining 
to  continue  performance  of  a  contract,  direct  or  implied — 
the  counterpart  of  which  is  so  flagrantly  violated  by  them- 
selves. On  this  ground  alone  the  conviction  is  invalid — 
there  being  no  proposition  better  established,  than  that  the 
exclusion  of  competent  and  relevant  evidence  vitiates  a 

2    s 
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No.  118.  sentence  pronounced  in  a  criminal  complaint.     (9.)  The 

^^vAhT  conviction  is  obviously  contrary  to  the  provisions  of  the 

^^°^*Jj^"  statute,  inasmuch  as  it  awards  not  only  a  term  of  imprison- 

i»ny»    ment,  but  the  abatement  of  the  whole  of  the  wages  for  the 

1841.     term  of  the  imprisonment.     (10.)  The  procedure  is  farther 

T  inept,  inasmuch  as  it  was  not  conducted  by  the  same  Jus- 

Snspension    ,         ,  , 

and  Lib.     tlCC  thrOUghout. 

• 

It  was  answered  for  the  Respondents, — 
(1.)  Even  supposing  the  action  could  not  be  maintained 
by  the  Garnkirk  Coal  Company,  under  their  description  or 
designation,  still  the  introduction  of  that  firm  could  not 
vitiate  or  invalidate  the  proceedings.  It  could  only  be 
held  as  surplusage.  The  Respondent  Miller,  *  their  agent 
'  and  manager/  was  the  party  who  engaged  the  Sus- 
pender ; — he  it  was  who  deponed  to  the  verity  of  the  state- 
ments in  the  complaint  under  and  in  terms  of  the  sta- 
tute ;i  and  his  name  being  sufficiently  -set  forth  in  the  pe- 
tition as  a  complainer^  in  his  character  of  '  agent  and  ma^ 
*  nager'*  of  the  company,  the  instance  is  perfectly  good, 
and  the  terms  of  the  statute  have  been  fully  complied  with. 
(2.)  The  statute  is  not  confined  to  artificers:  it  em- 
braces servants  in  husbandry,  artificers,  calico-printers, 
handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glass- 

« 

men,  potters,  labourers,  *  w  other  persons.^ 

*  §  1.  '  That  it  shall  and  may  be  lawful,  not  only  for  any  master  or 

*  mistress,  InU  also  for  his  or  her  steward,  manager,  or  agent,  to  make 
<  complaint  upon  oath  against  any  apprentice,  within  the  meanimg  of  the 

*  before  recited  acts,  (20  Geo.  II.  c.  19,  and  6  Geo.  III.  c.  25  and  2A) 
« to  any  Justice  of  the  Peace  of  the  county  or  place  where  such  appreo- 

*  tice  shall  be  employed,  of  or  for  any  misconduct  or  ill  behaviour  of 

*  any  such  apprentice ;  or  if  such  apprentice  shall  have  absconded  it 

*  sball  be  lawful  for  any  Justice  of  the  Peace  of  the  county  or  place 

*  where  such  apprentice  shall  be  found,  or  where  such  apprentice  shall 
'  have  been  employed ;  and  any  such  Justice  is  hereby  empowered, 

*  upon  [complaint  thereof  made  upon  oath  by  such  master,  mistress, 
«  steward,  manager,  or  agent,  which  oath  the  said  Justice  is  hereby  em- 

*  powered  to  administer,  to  issue  his  warrant  for  apprehending  every 

*  such  apprentice.' 
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(3.)  The  grounds  of  complaint  are  properly  set  forth  in  No.  lis. 
the  complaint,  and  have  been   found  *  sufficiently  in-    ©.The 

*  J         .     »,  Oamkirk 

•  StrUCtea,  Coal  Com- 

(4.  and  5.)  In  reply  to  the  allegations,  that  the  Respond-  p^^^^ 
ents  did  not  relevantly  or  competently  aver  any  breach  of  is^i. 
a  lawful  engagement,  and  that  the  statute  was  inapplicable  ^~ 


nnon 


to  cases  of  indefinite  hiring,  reference  is  made  to  the  com-  *nd  Lib. 
plaint. 

(6.)  The  sixth  ground  of  suspension,  that  the  petition 
was  utterly  void,  in  respect  of  the  superinduction  as  to 
dates,  is  also  untenable.  There  is  no  evidence  thai  the 
words  August  or  September  were  superinduced  after  the 
warrant  was  granted  on  the  complaint :  it  is  the  mere  ipse 
dixit  of  the  Suspender's  agent.  Although  the  Respond- 
ents' agent  agreed  to  delete  these  words,  for  the  sake  of 
preventing  quibbling,  yet  it  does  not  follow  that  the  words 
had  been  actually  superinduced ;  neither  will  it  follow, 
because  the  words  have  been  delete,  that  the  complaint 
was  erroneous. 

(7.  and  8.)  The  statements  contained  in  the  seventh  and 
eighth  reasons  of  suspension  are  wholly  unfounded,  and 
are  denied. 

(9.)  The  conviction  is  in  conformity  with  the  statute. 
But  granting,  for  the  sake  of  argument,  that  the  Justice 
had  no  power  to  abate  the  whole  of  the  wages,  the  Re- 
spondents would  ask.  Has  the  Suspender  suffered  any  pe- 
cuniary loss  in  consequence  ?  He  has  not,  nor  can  it  be 
pretended  that  he  has.  Nothing  was  due  to  him  at  the  time 
of  his  imprisonment.  The  wages  abated  being  for  the  ten 
days  of  imprisonment,  it  surely  will  not  be  maintained 
that  he  had  any  right  or  title  to  wages  during  that  period, 
while,  at  the  same  time,  the  Respondents  were  deprived  of 
his  services,  and  that,  too,  through  his  own  misconduct. 

(10.)  It  was  not  at  all  requisite  or  necessary  for  the 
same  Justice  who  granted  the  preliminary  warrant,  to  hear 
and  determine  the  complaint,  and  to  punish  the^offender. 
He  may  or  he  may  not  hear  the  cause  to  an  end  ;  but  it 
is  equally  competent  for  any  Justice  of  the  county  or  place 
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Na  118.  where  the  party  complained  of  shall  be  found,  or  where  he 

V.  The    shall  have  Been  employed,  to  do  so. 

Cor/^Com-       The  Respondents  maintained  farther, — 1.  The  pre- 

Dtc.^6    ^^^^  ^^^^  ^f  suspension  and  liberation  is  incompetent,  in  re- 

^8*^-     spect  the  statute  declares  every  '  order  or  determinatioti 

SuspenHon  ^^  ^^®  Justice  or  Justiccs  acting  under  its  authority,  to  be 

and  Lib.  ^nol  and  conclusive. 

2.  The  instance  was  properly  laid ;  and  as  no  objec- 
tion was  stated  thereagainst  in  the  inferior  court,  the  Sus- 
pender is  now  barred  from  objecting. 

S.  Suppose  it  shall  be  held  that  a  Company  is  not  enti- 
tled to  sue  under  its  descriptive  name  alone,  the  com- 
plaint is  fully  authorised  and  competently  laid  under  the 
statute,  at  the  instance  of  the  Respondent  Mr.  Miller,  as 
the  ^  agent  and  manager'  of  the  other  Respondents ;  and 
the  insertion  of  the  Company  as  complainers  can  only  be 
held  as  surplusage. 

4.  The  proceedings  in  the  inferior  court  were  conducted 
in  a  proper  and  regular  manner,  and  in  the  conviction  and 
punishment  the  Justice  acted  within  the  powers  of  the 
act. 

5.  The  term  of  imprisonment  having  expired,  and  the 
Suspender  having  been  liberated  before  the  bill  was  pre- 
sented, the  bill  was  uncalled  for  and  unnecessary. 

The  case  came  to  be  advised  this  day. 

A.  M*Neill,  for  the  Suspender,  argued,  that  the  judg- 
ment of  the  Justices  must  be  set  aside,  on  the  grounds 
stated  in  the  Bill  of  Suspension.  The  plea  founded  on 
the  alleged  finality  of  the  proceedings  before  the  Justices, 
is  utterly  untenable.  The  way  in  which  the  5th  section 
of  the  statute^  is  worded,  shews  that  its  only  object  was  to 

>  '  That  every  Justice  or  Justices  of  the  Peacp,  before  whom  any 

*  complaint  shall  be  made,  in  pursuance  of  the  acts20th  Geo.  II.  c.  19, 
or  3lst  Geo.  II.  c.  II.,  '  shall  and  may  order  the  amount  of  the  wages 

*  that  shall  appear  due  to  any  servants  in  husbandry,  artifioers,  laboor- 

*  ers,  or  other  person  p^ "■  *"  '^^'»  said  actSi  or  either  of  them,  to  be 
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take  away  the  appeal  to  the  Quarter  Sessions,  which  was  No.  lis. 
competent  under  the  act  20th  Geo.  II.  c.  19-*  Much  more  ^.  Th^' 
express  words  would  be  required  to  exclude  the  jurisdic-^^^^^^ 
tion  of  the  Court  of  Justiciary.  ^"y» 

1841. 

The  Court  intimated,  that  the  only  point  on  which  they ;— 

required  argument^  was  the  effect  of  the  decision  of  the  l^AUb!^ 
Justices,  sustaining  the  objection  to  the  competency  of  the 
question  relative  to  the  mode  of  paying  the  Suspender's 
wages. 

Anderson,  for  the  Respondent, — argued,  that  the  pro- 
ceedings are  not  to  be  set  aside,  even  if  the  Justices  refused 
to  admit  a  question  which  was  competent.  No  intimation 
was  made  on  the  part  of  the  Suspender,  that  the  question 
objected  to  was  to  be  followed  up  by  proof  that  he  object- 
ed to  the  mode  of  payment  adopted.  And  without  such 
objection  having  been  made,  even  if  the  wages  were  paid 
by  the  truck  system,  that  was  no  ground  for  the  Suspen- 
der deserting  his  service.  But,  moreover,  this  reason  of 
suspension  is  incompetent,  as  the  finality  of  the  judgment 


*  paid  to  the  person  entitled  thereto,  within  such  period  as  the  said  Jus- 
^  tice  or  Justices  shall  thinlc  proper ;  and  in  case  of  refusal  or  non-pay- 

*  ment  thereof,  shall  and  may  levy  the  same  by  distress  and  sale,  in 

*  manner  directed  by  the  said  first-mentioned  act;  and  every  order  or 

*  determination  of  tuch  Justice  or  Justices  made  under  this  act  shall  be 
^^nal  and  conclusive^  any  thing  in  either  of  the  said  acts  contained  to  the 

*  contrary  in  any  wise  notwithstanding.' 

'  The  provision  of  thb  act  on  the  subject  is  as  follows : — (§  5.)  <  That 

*  if  any  person  or  persons  shall  think  himself,  herself,  or  themselves  ag- 
'  grieved  by  such  determination,  order,  or  warrant  of  such  Justice  or 

*  Justices  as  aforesaid,  (save  and  except  any  order  or  commitment,)  he, 

*  she,  or  they  may  appeal  to  the  next  General  Quarter  Sessions  of  the 
^  Peace  to  be  held  for  the  county,  riding,  liberty,  city,  town  corporate, 
'  or  place  where  such  determination  or  order#haIl  be  made,  which  said 

*  next  General  Quarter  Sessions  is  hereby  empowered  to  hear,  and  fi- 

*  nally  determine  the  same,  and  to  give  and  award  such  costs  to  any  of 

*  the  respective  persons.  Appellant  or  Respondent,  as  the  said  Sessions 

*  shall  judge  reasonable,  not  exceeding  forty  shillings,  the  same  to  be 
'  levied  by  distress  and  safe  in  manner  before  mentioned/ 
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No.  118.  of  the  Justices  is  expressly  declared  in  the  very  terms 
^^Thf^  which  are  employed  for  that  purpose  in  all  British  acts. 

Garnkirk 

pany,  '  The  Court,  *  in  respect  the  question  relative  to  the 
?84if  *  mode  of  paying  the  Suspender's  wages  was  objected  to 
*  in  the  Inferior  Court,  and  not  allowed  to  be  put,'  pass- 


^"^lIS^  ed  the  bill,  with  modified  expenses.' 

William  Duncan,  S.S^C^Thomas  Sprot,  W.S.  Agents, 


Dec.  21  GLASGOW  CIRCUIT. 

1841. 

Winter  1841. 

Judges, — The  Lord  Justice-Clerk  and  Lord  Mackenzie. 
Her  Majesty's  Advocate. — Mark  Napier. 

AGAINST 

James  Davidson. — Arkley. 

Housebreaking — Aggravation — Evidence — I.  A  charge  of  house- 
breaking, by  raising  the  sash  of  a  window,  abandoned,  on  the  sug- 
gestion of  the  Court,  after  proof  that  the  window  in  question  was 
frequently  used  as  an  ordinary  mode  of  entry. 

2.  The  substantive  aggravation  of  opening  lockfast  places  may  be 
proved  by  the  evidence  of  a  single  witness. 

No.  iif).      James  Davidson  was  charged  with  Theft,  more  es- 
DarWwn.  pccially  when  coinmitted  by  means  of  housebreaking,  and 


-  by  opening  lockfast  places. 


Theft,  &c. 

He  pleaded  not  guilty,  and  a  proof  was  led. 


'  It  will  be  observed  that  the  decision  reported  in  the  text  differs  in 
some  degree  from  the  view  formerly  taken  by  the  Court,  of  the  provi- 
sions of  theact4ih  Geo.  IV.  c.  34.  See  the  cases  of  Crawford  o  .Wilson 
and  Jamesons,  Nov.  19,  1888,  {ante  p.  200),  and  Milloyv.  Sneddon, 
May  20,   1839,  (p.  381.) 
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1.  The  entry  of  the  house  was  charged  to  have  been  ef-  No.  119. 
fected  by  *  raising  or  opening  a  sash  of  a  window  of  the  Davidson, 
*  said  house.'  It  was  proved  that  this  window  was  fre-  ^DeTIi 
quently  used  as  a  mode  of  entry,  both  by  the  occupier  of  ^^^^• 
the  house,  and  (with  her  permission)  by  the  pannel,  who  xheft  &o. 
was  a  lodger  in  the  house. 

In  these  circumstances,  the  Advocate-Depute,  at  the 
suggestion  of  the  Court,  passed  from  the  aggravation  of 
housebreaking. 

2.  One  witness  only  deponed  to  the  fact  of  the  chest 
from  which  the  stolen  articles  were  taken  having  been 
locked. 

Arkle  Y,  for  the  pannel, — argued,  that  the  aggravation 
of  opening  lock-fast  places  was  not  proved,  (cases  of  John 
Davidson,  Perth,  April  24,  1838.  Swinton,  Vol.  II.  p. 
102,  and  Conner  and  Dougharty,  Glasgow,  Sept.  20, 
1838.     lb.  p.  194.) 

The  Lord  Justice-Clerk,  in  charging  the  Jury, 
stated,  as  the  opinion  of  Lord  Mackenzie  and  himself,  that 
it  is  now  fixed  law  that  the  aggravation  in  question  may 
be  proved  by  the  evidence  of  a  single  witness.  An  oppo- 
site decision  seems  on  one  occasion  to  have  been  given. 
But  the  law  is  now  beyond  a  doubt. 

The  Jury  unanimously  found  the  pannel  guilty,  but  re- 
commended  him  to  the  leniency  of  the  Court. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  prison  of  Paisley,  for  the  period 
of  two  calendar  months. 
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Dec  2\  Hbb  Majb8TY*8  ADvocATB^ilfarA  Napier —  IV,  S.  Walker. 

1841.  '^ 

AGAINST 

Alexander  Alexander  and  James  Alkxandeb. — Ross* 

Assault  on  a  Revenue  Officer — Indictment. — An  iDdictmeni  for 
assault,  especially  when  committed  on  an  officer  of  the  revenoe  in 
the  execution  of  his  duty,  objected  to^  in  respect  it  was  not  averred  in 
the  minor  proposition  that  the  pannel  knew  him  to  be  sucb,  and  that 
there  was  no  statement  equivalent  to  such  an  averment, — and  the 
objection  certified  to  the  High  Court. 

No.  12^0.      Alexander  Alexander  and  James  Alexander 

Alexai.der 

and  James  were  charged  with  Assault,  especially  when  committed  on 
Glasgow/ an  officer  of  the  revenue  in  the  execution  of  his  duty, 

Aisault,&c     Ijj  gQ  p^jj  ^g^  upon  the  night  of  the  lOlh,  or  morning  of  the  11th  day  of 
May  1841,  the  said  Alexander  Alexander  and  James  Alexander,  or  one 
or  other  of  them,  or  some  other  person  or  persons  to  the  prosecutor  un- 
known, having  illegally  removed  or  carried  away  three  or  thereby  casks, 
nnd  four  or  thereby  bags,  from  on  board  the  ship  Hallyards,  then  lying 
in  the  river  or  Firth  of  Clyde,  and  at  or  near  that  part  thereof  called 
*  The  Tail  of  the  Bank/  nearly  opposite  to  the  town  of  Greenock,  to  a 
small  boat  alongside  of  the  said  ship,  with  the  intention  of  conveying 
the  same  ashore ;  and  William  Poison,  then  and  now  or  lately  tide- 
waiter  of  Customs,  then  and  now  or  lately  residing  in  or  near  York 
Street,  in  or  near  the  Glebe  of  Greenock,  with  Jaoobina  Poison,  a  wi- 
dow^ being  then  stationed  on  board  the  said  ship  for  the  protectioo  of 
the  revenue  and  the  prevention  of  smuggling,  and  havings  in  the  exe- 
cution of  his  duty,  interfered  to  prevent  them  from  carrying  off  the 
said  casks  and  bags,  at  least  until  he  had  inspected  the  same ;  or  other- 
wise the  said  William  Poison,  time  and  place  foresaid,  having  observed 
three  or  thereby  casks,  and  four  or  thereby  bags  lying  in  the  said  small 
boat  alongside  of  the  said  ship,  and  which  casks  or  bags  he  had  reason 
to  suspect  had  been  removed  from  the  said  ship  for  the  purpose  of  being 
smuggled  or  illegally  conveyed  on  shore :  and  having,  in  the  exercise 
of  his  duty  aforesaid,  entered  the  said  small  boat  from  the  foresaid  ship, 
and  proceeded  to  examine  the  said  casks  and  bags,  and  attempted  to  re- 
move or  detain  the  same,  the  snid  Alexander  Alexander  and  James 
Alexander  did,  both  and  each,  or  one  or  other  of  them,  time  above  ti« 
belled,  and  within  the  said  small  boat  lying  alongside  of  the  said  ship, 
as  above  libelled,  wickedly  and  feloniously  attack  and  assault  the  said 
VVilliam  Poison,  and  did  seize  him  by  the  breast  and  throw  him  down 
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in  the  foresaid  small  boat,  and  did  cast  off  the  boat  from  the  ship,  and    j^^^  120. 
did»  both  and  each  or  one  or  other  of  them,  aided  and  assisted  by  some  Alexander 
other  person  or  persons  to  the  Prosecutor  unknown,  immediately  there-  Aiexande? 
af^er  convey  the  said  William  Poison,  in  a  lawless  and  forcible  manner,  Olasgow^ 
and  against  bis  will,  in  the  foresaid  small  boat,  to  a  part  of  the  foresaid    ^1^1^^ 

river  or  Firth  of  Clyde,  in  the  vicinity  of  the  island  of  Inchgreen, '_^ 

aboat  a  mile  below  Port-Glasgow ;  and  did,  both  and  each  or  one  or  Aawalty&c. 
other  of  them,  then  and  there,  forcibly  push  or  throw  him  into  the 
water,  in  which  he  was  immersed  to  the  middle  of  his  body,  or  nearly 
so,  and  did  with  an  oar,  or  with  some  other  weapon  to  the  prosecutor 
unknown,  strike  him  a  blow  on  the  head,  and  did  leave  him  alone  in  the 
water  in  a  dark  and  boisterous  night ;  by  all  which  the  said  William 
Poison  was  obstructed  and  assaulted  in  the  execution  of  his  duty  as  an 
officer  of  the  revenue,  and  was  much  agitated  and  alarmed. 

Ross,  for  the  pannels,  objected  to  the  relevancy  of  the 
Indictment,  so  far  as  regarded  the  aggravation  of  the  as- 
sault having  been  committed  on  an  officer  of  the  revenue 
in  the  execution  of  his  duty,  because  it  was  not  averred  in 
the  minor  proposition  that  thepannels  knew  him  to  be  an 
officer  of  the  revenue  in  the  execution  of  his  duty,  and 
there  was  no  statement  whatever  in  the  Indictment  equi- 
valent to  such  an  averment. 

The  Advocate-Depute  having  been  heard  in  answer, 
the  Lord  Justice-Clerk  and  Lord  Mackenzie  certified  the 
case  to  the  High  Court  of  Justiciary/ 


1  The  case  came  before  the  High  Court  on  the  22d  of  January  1842. 
A  report  of  the  discussion  which  then  took  place  will.be  found  in 
Bronn's  Reports.  The  Court  were  equally  divided  as  to  the  relevancy 
of  the  Indictment, — ^the  Lord  Justice-General,  the  Lord  Justice- Clerk, 
and  Lord  Medwyn  holding  that  it  was  good,  while  Lords  Mackenzie, 
Moncreiff,  and  Cockburn  thought  it  bad,  in  so  far  as  the  aggravation 
was  concerned.  Since,  by  the  constitution  of  the  Court,  the  presiding 
Judge,  in  such  circumstances,  has  no  voice  in  the  judgment,  the  objec- 
tion was  sustained,  and  the  pannels  were  re-committed  under  a  new 
warrant. 


1041. 


Bobbery. 
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Her  Majesty's  Advocate — Mark  Napier. 

AGAINST 

EuFHEMTA  Mdir,  Georoe  Ddnsmore,  Jabces  Donsmore,  and 
Matthew  Lang — Broun — W.  S.  Walker — Tennent, 

Robbery. — Four  pannels  convicted  of  assault  and  robbery,  sentenced 

to  imprisonment  for  two  years  and  a  half. 

No.  121.    EUPHEMIA  MUIB,   GeORGE  DuNSMOBE,  JaMES  DuNS-^ 

Euphemia  '  'IS 

Muirand  MORE,  and   Matthew  Lang,  Were  charged  with  As- 
Giasgow,  sault  as  also  Robbery, 

Dec.  23 

In  so  far  as,  on  the  night  of  the  17th,  or  morning  of  the  18th  of 
May  1041,  in  or  near  Chapel  Street,  also  in  or  near  High  Street,  also 
in  or  near  North  Bridge  Street,  also  in  or  near  Bell  Street,  or  in  or 
near  one  or  other  of  the  places  aforesaid,  being  all  in  Airdrie,  in  the  pa- 
rish of  New  Monkland  and  county  of  Lanark,  the  said  Euphemta  Moir, 
George  Dunsmore,  James  Dunsmore,  and  Matthew  Lang,  did,  all  and 
each,  or  one  or  more  of  them,  wickedly  and  feloniously  attack  and  assault 
Sarah  Flowers  or  Turnbull,  wife  of,  and  then  and  now  or  lately  residing 
with,  Robert  Turnbull,  then  in  the  employment  of  William  Reid,  tacks- 
man of  Rawyards  toll-bar,  in  the  parish  of  New  Monkland  and  county  of 
Lanark,  and  now  or  lately  employed  as  a  weaver,  and  now  or  lately  re- 
siding in  Nelson's  Land,  East  John  Street,  in  or  near  Glasgow ;  and 
did,  all  and  each,  or  one  or  more  of  them,  seize  hold  of  the  said  Sarah 
Flowers  or  Turnbull,  and  did  surround  and  jostle  her,  and  did  attempt 
to  rob  her  of  her  bonnet  and  shawl,  and  of  other  clothes  and  property 
upon  her  person,  and  did  put  her  into  bodily  terror,  and  did  repeatedly 
throw  her  to  the  ground ;  and  the  said  Surah  Flowers  or  Turnbull,  hav- 
ing taken  refuge  from  this  their  continued  and  violent  attack  upon  her 
person  and  property,  in  the  house  in  or  near  Bell  Street  aforesaid,  then 
and  now  or  lately  occupied  by  George  Fraser,  change-house  keeper 
there,  the  said  Euphemia  Muir,  George  Dunsmore,  James  Dunsmore, 
and  Matthew  Lang,  did  wickedly  and  feloniously  attempt  to  force  their 
way  into  the  said  house ;  and  the  said  Sarah  Flowers  or  Turnbull  having 
been  compelled  to  quit  the  said  house,  they  all  of  them,  or  one  or  more  of 
them,  did  again,  time  above  libelled,  wickedly  and  feloniously  attack  and 
assault  the  said  Sarah  Flowers  or  Turnbull,  in  or  near  Bell  Street  afore- 
said, and  in  or  near  Aitcheson  Street,  or  that  part  of  the  Old  Town  of 
Airdrie  to  the  westward  of  the  Head  of  Bell  Street  aforesaid  ;  and  also 
in  or  near  a  bye- road  or  loan  leading  from  the  Old  Town  of  Airdrie 
aforesaid,  to  a  field  called  Lady  Well  Park,  and  also  in  or  near  the  said 
field  called  Lady  Well  Park,  all  situated  in  or  near  Airdrie,  and  in  the 
parish  of  New  Monkland  and  county  of  Lanark;  and  did  then  and  there 
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surround  and  jostle  the  said  Sarah  Flowers  or  Turnbull,  and  did  seize  No.  121. 

her  by  the  throat,  and  throw  her  to  the  ground,  and  did  hold  her  vio-  Euphenna 
'  ©  »  Moir  and 

lently  there,  and  did  attempt  to  choke  her;  and  did  th^n  and  there     others, 

wickedly  and  feloniously,  and  by  force  and  violence,  take  from  the  Glasgow, 

pocket  or  person  of  the  said  Sarah  Flowers  or  Turn  bull,  and  did  rob     1541, 

her  of  one  pound  four  shillings  and  sixpence,  or  thereby,  in  silver __^ 

money ;  fourpence  halfpenny,  or  thereby,  in  copper  money ;  an  um-  Robbery. 

brella,  a  white  jane  pocket;  a  pass-book  or  pa  per- book ;  a  box;  two 

shawls;  and  four  rows  of  red  coral  beads,  the  property,  or  in  the  lawful 

possession,  of  the  said  Robert  Turnbull,  or  of  the  said  Sarah  Flowers 

or  Turnbull. 

The  pannels  pleaded  not  guilty,  and  a  proof  was  led. 
The  Jury  unanimously  found  Ihem  guilty. 

The  Lord  Justice-Clerk  stated,  that  there  had  never 
yet  occurred  a  case  of  robbery  which  had  not  been  visited 
with  the  punishment  of  transportation  ;  and  that  it  was 
with  great  hesitation  that  he  proposed,  in  the  present 
case,  a  substitute  for  that  punishment.  Hoping,  how- 
ever, that  the  reformation  of  the  pannels  was  not  hopeless, 
he  proposed  a  sentence  of  lengthened  imprisonment. 

The  pannels  were  accordingly  sentenced  to  be  impri- 
soned in  the  prison  of  Hamilton,  for  the  period  of  two 
years  and  six  months. 


Her  Majesty's  Advocate. — Mark  Napier, 


AGAINST 


Fbahcis  Dochebtt,  William  M'Lube,  Jabies  Ren  nicks,  John 
Rennigks,  and  James  Fram  or  Frame — Broun — Tennent. 

Mobbing  and  Rioting. — An  Indictment  for  Mobbing  and  Rioting 
found  irrelevant,  in  respect  that  no  common  purpose  was  set  forth. 

Francis  Docherty,  William  M'Lure,  James  Ren-  no.  122. 
NICKS,  John  Rennicks,  and  James  Fram  or  Frame,  D^Seny 

and  others. 
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f^o.  \22.  were  charged  with  Mobbing,  Riotingy  and  Breach  of  the 
Docherty  Pcacc :  As  also  Assault,  especially  when  committed  to  the 

*GiMgo^* effusion  of  the  blood  and  the  serious  injury  of  the  person, 
^uih^  and  more  especially  when  committed  by  a  person  who  has 

.^— —  been  previously  convicted  of  Assault :  As  also  Riotous, 


Mobbmg  Wilful,  and  Malicious  Mischief, 

Rioting* 

Iii  so  far  as,  late  on  the  night  of  the  2d,  and  early  on  the  morning  of  the 
3d  of  October  1841,  a  mob  or  number  of  evil-disposed  and  disorderlyjier- . 
sons  did  riotously  and  tumultuously  and  unlawfully  assemble  or  convocate 
in  or  near  Wardrop's  Place,  New  Dundy  van  Road,  in  the  parish  of  Old 
Monkland  and  county  of  Lanark,  some  of  them  armed  with  pokers  and 
tongs,  and  one  of  them  brandishing  a  knife  in  his  hand,  and  did  conduct 
themselves  in  a  riotous  and  disorderly  manner,  to  the  terror  and  alarm 
of  the  lieges,  and  the  disturbance  of  the  public  peace,  and  did  at  or  near 
to  the  house  or  shop  in  or  near  Wardrop's  Place  aforesaid,  then  and  now 
or  lately  occupied  by  David  Chrystal,  then  and  now  or  lately  baker, 
grocer,  and  spirit-dealer,  and  residing  there,  wickedly  and  feloniously 
attack  and  assault  Thomas  Baker,  then  and  now  or  lately  puddler,  tod 
then  and  now  or  lately  residing  in  or  near  Dundyvan  Square,  in  the 
parish  and  county  aforesaid,  with  James  Mattocks,  now  or  lately  heater, 
and  did  strike  him  a  severe  blow  upon  the  head  or  other  part  of  his  per- 
son, with  a  stone  or  other  missile,  or  with  some  lethal  weapon  or  in- 
strument to  the  prosecutor  unknown,    whereby  he  was  felled  to  the 
ground,  and  did,  while  he  lay  upon  the  ground,  strike  him  a  severe  blow 
or  kick  upon  the  side  or  other  part  of  the  person,  by  which,  or  pan 
thereof,  he  was  cut,  bruised,  and  wounded  to  the  effusion  of  his  blood 
and  the  serious  injury  of  his  person.     Farther,  some  of  the  said  mob^  to 
the  number  of  seven  persons  or  thereby,  having  forced  their  way  into  or 
entered  the  house  or  shop  aforesaid,  then  and  now  or  lately  occupied  by 
the  said  David  Chrystal,  did  then  and  there  wickedly  and  felonionsly 
attack  and  assault  the  said  David  Chrystal,  and  did  strike  him  a  blow 
upon  the  head  or  other  part  of  his  body,  to  the  injury  of  his  person : 
And  the  said  persons  having  been  thereafter  pushed  out  or  removed 
from  the  said  house  or  shop,  the  said  mob  or  number  of  evil  disposed 
and  disorderly  persons  did,  in  a  riotous  and  outrageous  manner,  attack 
the  said  house  or  shop,  then  and  now  or  lately  occupied  by  the  said 
David  Chrystal,  and  the  house  or  shop  in  or  near  Wardrop's  Place 
aforesaid,  then  and  now  or  lately  occupied  by  John  Fletcher,  then  and 
now  or  lately  spirit-dealer,  and  residing  there,  and  the  house  in  or  near 
Wardrop's  Place  aforesaid,  then  and  now  or  lately  occupied  by  John 
M'Laren,  then  and  now  or  lately  wright,  and  residing  there,  and  did 
riotously,  wilfully,  maliciously,  and  unlawfully,  pelt  at  the  said  several 
houses,  or  one  or  more  of  them,  with  stones,  and  slag,  and  other  mis« 
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8ile8,  and  did  break  a  great  number  of  panes  of  glass  in  the  windows  No.  122. 
and  doors  of  the  said  several  houses  and  shops,  and  did  otherwise  injure  p^^'y 
and  destroy  the  said  several  houses  and  shops ;  and  part  of  the  stonesi  and  otheri, 
and  shig,  and  other  missiles,  so  thrown,  did  enter  the  said  houses  and  ^*^m' 
shops,  or  one  or  more  of  them,  to  the  terror  and  alarm  of  the  inmates,      iS41. 
and  the  destruction  of  property  within  the  same ;  and  the  said  mob  or  — — »- 
number  of  evil  disposed  persons  did  also,  then  and  there,  wickedly  and  Mobbing 
feloniously,  attack  and  assault  several  peaceably  disposed  persons,  and    Rioting. 
did  throw  stones,  slag,  and  other  missiles,  at  them,  and  did  knock  them, 
or  one  or  more  of  them,  to  the  ground,  whereby  they  were  cut,  bruised,  r^' 

and  wounded,  or  one  or  more  of  them,  to  the  effusion  of  their  blood  and 
injury  of  their  persons ;  and  more  particularly  did  attack  and  assault, 
as  last  above  libelled,  Jonathan  Shelton,  then  and  now  or  lately  puddler 
and  residing  at  or  near  Dundy  van,  in  the  parish  and  county  aforesaid ; 
Daniel  Cooper,  then  and  now  or  lately  puddler,  and  residing  at  Dundy- 
van  aforesaid  ;  Ebenezer  Owens,  then  and  now  or  lately  furnace- man, 
and  residing  at  Dundyvan  aforesaid ;  Thomas  Happle,  now  or  lately 
blacksmith,  and  residing  at  Langloao,  in  the  parish  and  county  afore- 
scdd ;  John  Bloir,  now  or  lately  baker  in  the  employment  of,  and  resid- 
ing with,  David  Chrystal  aforesaid ;  Daniel  Plant,  now  or  lately  pud- 
dler, and  now  or  lately  residing  at  or  near  Dundyvan  Works,  in  the 
parish  and  county  aforesaid,  and  Stephen  Rowlands,  now  or  lately  rol- 
ler, and  now  or  lately  residing  in  or  near  Dundyvan  Square,  in  the 
parish  and  county  aforesaid,  with  Samuel  Thomson,  now  or  lately  rol  - 
ler :  and  the  .said  Francis  Docherty,  William  M'Lure,  James  Ren- 
nicks,  John  Rennicks,  and  James  Fram  or  Frame,  did,  all  and  each,  or 
one  or  more  of  them  form  part  of  said  mob  or  number  of  disorderly  and 
evil- disposed  persons,  and  were  present  at,  aiding  and  abetting,  and  ac- 
tively engaged  with  the  said  mob  in  their  unlawful,  riotous,  and  tumul- 
tuous proceedings  above  libelled,  and  in  the  assaults  above  libelled,  and 
in  the  acts  of  riotous,  and  wilful,  and  malicious  mischief  above  libelled, 
or  one  or  more  of  them. 

Broun,  for  the  pannels,  objected  to  the  relevancy  of 
the  charge  of  assault  upon  David  Chrystal,  set  forth  in- 
the  Indictment. — It  may  be  competent  to  libel  that  acts 
of  assault,  breach  of  the  peace,  and  malicious  mischief, 
were  committed  by  the  mob,  and  that  the  pannels  were 
guilty  of  these  crimes,  because  they  were  present  with  the 
mob.  But  the  assault  in  question  is  not  relevantly  laid, 
because  it  is  stated  to  have  been  committed  by  *  same  qf 
the  mob,  to  the  number  of  seven  persons.' 
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No.  122.      The  Lord  Justice-Clerk.* — It  is  not  necessary  that 
D  "wTy  ^  should  give  any  judgment  on  the  objection  stated  for 
*"^  <^^'^^»' the  pannels^  because  I  am  of  opinion — in  which  Lord 
Dec.  23  Mackenzie  concurs — that  there  is  another  objection  of  a 
'     more  general  nature  applicable  to  the  whole  Indictment 
Mobbing  Mobbiug  is  not  simply  a  breach  of  the  peace  by  a  number 
Rioting,  of  pcTSous  ;  to  coustitutc  that  crime,  it  is  absolutely  neces- 
sary that  there  should  be  a  common  object.     It  is  not  ne- 
cessary that  this  object  should  have  been  preconcerted.  It 
may  have  been  taken  up  after  the  rioting  began,  but 
there  must  have  existed  a  lawless  and  violent  purpose, 
and  in  a  combined  form.     And  it  is  absolutely  necessary, 
in  order  to  make  a  relevant  charge  of  mobbing,  that  the 
Indictment  should  set  forth  on  the  face  of  it,  what  this 
common  object  was.     Acts  of  assault  may  be  relevantly 
charged  as  mobbing,  if  they  are  done  in  furtherance  of  the 
common  object.     But,  unless  that  object  is  set  forth,  it  is 
impossible  to  judge  whether  such  acts  are  relevantly  laid. 
It  may  be  that  this  Indictment  has  been  drawn  after  a 
style  which  has  been  employed  before,  without  objection. 
But  it  is  not  less  the  duty  of  a  Judge  to  object  to  it  now, 
although  the  pannel's  counsel  may  not  consider  it  to  be 
his  interest  to  insist  on  an  unlawful  purpose  being  attri- 
buted to  his  client. 

The  Indictment  was  accordingly  found  irrelevant,  and, 
on  the  motion  of  the  Advocate-depute,  the  diet  against 
the  pannels  was  deserted  pro  loco  et  tempore. 

^  His  Lordship  was  alone  on  the  bench,  Lord  Mackenzie  having  left 
the  Court  in  consequence  of  indisposition. 
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MATTERS  IN  VOL.  IL 


AGENT  AND  CLIENT. 

In  a  charge  of  forging  the  signatures  to  a  Bund  of  Caution,  it  is  na 
objection  to  the  admissibility  of  a  witness,  that  he  was  the  pro- 
fessional  agent  employed  by  the  pannel  in  procuring  the  bond. 
Hector  M*Lean,  Inverness,  September  24,  1838,  page  183. 
AGGRAVATION. 

See  Habite  and  Repute.     Housebreaking. 

1 .  Setting  fire  to  the  door  or  other  part  of  a  prison  found  to  be  a 
relevant  aggravation  in  a  charge  of  Prisonbreaking.  Jean  Gor- 
don or  Bryan  and  others,  Aberdeen,  April  2%  1841,  p.  545. 

2.  A  substantive  aggravation,  such  as  housebreaking,  or  opening 
lockfast  places,  may  be  proved  by  the  evidence  of  a  single  wit- 
ness. Richard  Cameron,  Nov.  7,  1839,  p.  447)  and  James 
Davidson,  Glasgow,  Dec.^1, X841.  p.  630.  f^e  ^  o^  thjl 
point  was  on^e  h^  to  be  dififerent.)  John  Davidson,  Perth, 
A^il  24,  1638,  p.  1^27^  and  Elizabeth  Conner,  and  Susan 
Dougbarty,  Glasgow,  Sept.  20,  1838,  p.  194. 

ALIBI. 

It  is  not  sufficient  that  a  special  defence,  lodged  as  a  foundation  for 
a  plea  of  a/i6t,  state  that  the  pannel  was  not,  during  a  particular 
part  of  the  day  libelled,  at  or  near  the  place  libelled  as  the  locus 
deliclh  unless  it  states  or  refers  to  the  places  where  be  alleges 
that  he  actually  was.  Francis  Gairdner  and  others,  July  IB, 
1838,  p.  180. 

ART  AND  PART. 

1.  The  charge  of  art  and  part  held  to  be  properly  omitted  in  an 
Indictment  for  concealment  of  pregnancy.  Alison  Punton,  Nov. 
5,  1841,  p.  572. 

2.  Two  pannels  being  charged  with  contrayention  of  the  Statute  2 
William  IV.  c.  34.  §  8,  and  the  base  coin  having  been  proved 
to  have  been  in  the  possession  of  one  only,  question  whether  the 
other  pannel  could  be  convicted  as  guilty,  art  and  part,  of  the 
offence  libelled.  Isabella  Murray,  and  Helen  Carmichael  or 
Bremner,  July  26,  1841,  p.  559. 
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ASSAULT. 

1 .  Four  pannels  convicted  of  Assault  and  Robbery,  sentenced  to 
imprisonment  for  two  years  and  a  half.  Euphemta  Muir  and 
others,  Glasgow,  Dec.  23,  1841,  p.  634. 

2.  A  paunel  convicted  of  aggravated  assault,  committed  by  pushing 
a  fellow-traveller  off  a  railway-carriage.  Sentence,  three  months 
imprisonment  in  jail.    Peter  Leys,  March  12,  1839,  p.  337. 

3.  Two  pannels,  who  pleaded  guilty  of  assault,  especially  when 
committed  by  an  officer  of  the  law  upon  a  prisoner  under  his 
charge,  or  in  his  custody,  and  more  especially  still,  when  com- 
mitted by  such  officer  upon  a  prisoner,  for  the  purpose  of  ex- 
torting from  such  prisoner  a  confession  of  guilt, — senteoced  to 
imprisonment  for  nine  and  six  months  respectively.  Alexander 
Findlater  and  James  M^Dougall,  Glasgow,  Jan.  9,  1841,  p.  527. 

4.  It  is  competent  for  the  pannel  to  lead  evidence  of  the  passionate 
disposition  of  the  party  assaulted,  having  given  notice  in  his  de- 
fences of  his  intention  to  do  so ;  but  he  cannot  prove  specific 
acts  of  violence  committed  by  him.  James  Irving,  Dumfries, 
April  23,  1838,  p.  109. 

5.  A  charge  of  assault  on  a  child  of  tender  years  allowed  to  be 
stated  as  having  been  committed  *at  many  different  times,' 
during  a  space  of  nearly  ten  months,  *  the  particular  times  be- 
ing to  the  Prosecutor  unknown.*  John  and  Mary  Craw,  Nov. 
8,  1839,  p.  449. 

ASSAULT  ON  A  REVENUE  OFFICER. 

An  Indictment  for  assault,  especially  when  committed  ou  an 
officer  of  the  revenue  in  the  execution  of  his  duty,  objected  to, 
in  respect  it  was  not  averred  in  the  minor  proposition,  that  the 
pannel  knew  him  to  be  such,  and  that  there  was  no  statement 
equivalent  to  such  an  averment — and  the  objection  certified  to 
the  High  Court.  Alexander  Alexander  and  James  Alexander, 
Glasgow,  Dec.  23,  1841,  p.  632. 

ASSAULT  WITH  INTENT  TO  RAVISH. 

Opinion  indicated  by  the  Court,  that  it  is  incompetent,  under  a 
charge  of  this  nature,  to  prove  that  a  rape  was  actually  commit- 
ted.    William  Byrne,  Nov.  10,  1888,  p.  197. 

ASSIZE. 

1.  A  majority  of  landed  men  chosen  on  the  Jury,  in  respect  the 
pannel  was  a  landed  man.  Donald  Kennedy,  Dec.  3,  1838,  p. 
213. 

2.  Two  separate  lists  of  Assize  appended  to  an  Indictment,  to  meet 
the  contingency  of  the  pannel  claiming,  or  being  found  entitled  to 
the  privilege  of  a  landed  man;  but  this  privilege  not  claimed,  and 
the  libel  remitted  to  the  ordinary  assize.  Alexander  Humphreys 
or  Alexander,  April  29,  1839,  p.  360,  note. 
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ASSIZE— Continued. 

d.  A  Juryman  having  been  taken  ill  afler  the  close  of  the  evidence 
for  the  prosecution,  the  Jury  discharged,  and  the  pan n el  brought 
to  trial  the  following  day  before  a  new  Jury,  ballotted  from  the 
same  list  of  Assize.  Jean  Grant  and  others,  July  12, 1838,  p.  165. 

ATTEMPT  AT  HOUSEBREAKING  WITH  INTENT  TO 
STEAL. 
A  charge  of  attempt  at  house-breaking,  with  intent  to  steal,  aban- 
doned ;  but  an  Indictment  for  *  the  wickedly  and  feloniously 
breaking  the  door  of  a  house  for  the  purpose  of  entering  and 
stealing  therefrom/  found  relevant.  James  Monteith,  January 
22,  1840,  p.  483. 

BAIL  BOND. 

See  Cautioneb.    Citatiokt. 

BREACH  OF  TRUST  AND  EMBEZZLEMENT. 

1.  Minutes  of  debate  ordered  on  the  relevancy  of  an  Indictment 
for  Breach  of  Trust  and  Embezzlement,  as  also  Falsehood  and 
Fraud;  but  the  pannels  subsequently  tried  and  acquitted  on  a 
new  Indictment  John  and  James  Christie,  March  12,  1841,  p. 
534. 

2.  A  pannel  being  charged  with  having,  while  a  servant  in  the  em- 
ployment of  a  company,  received  from  one  of  the  partners,  the 
sum  of  L.I7  sterling,  or  thereby,  in  notes  and  silver  money,  for 
the  special  purpose  of  paying  L.9  to  one  individual,  and  L.8, 
being  the  balance  of  said  sum  of  L.17,  to  another,  and  having 
appropriated  it — this  found  not  to  be  a  relevant  charge  of  thef^, 
principally  on  the  ground  that  it  was  not  set  forth  that  the 
money  was  to  be  delivered  by  him  in  forma  gpecifica,  Hugh 
Ciimie,  May  21,  1838,  p.  118. 

BREACH  OF  PUBLIC  TRUST. 

See  Majltebsation  in  Ojfice. 
CAUTIONER. 

1.  An  objection  having  been  taken  to  the  citation  of  a  party,  that 
had  lost  his  domicile  at  the  place  where  the  copy  of  the  libel 
was  left  for  him,  and  a  proof  having  been  led,  which  raised  a  pre- 
sumption that  he  was  furth  of  the  kingdom, — held  that  appear- 
ance could  not  be  made  for  him  without  a  mandate,  and  sen- 
tence of  fugitation  accordingly  passed  ;  but  questioned  whether 
the  motion  for  forfeiture  of  the  bail-bond  could  be  insisted  in  un- 
der these  circumstances.    John  Laird,  February  19,  1838,  p.  26. 

2.  Application  having  been  made  to  the  Court  by  petition,  in  name 
of  the  Lord  Advocate,  for  forfeiture  of  the  bail  bond  lodged  for 
the  appearance  of  a  party  against  whom  sentence  of  fugitation 
bad  been  passed  at  a  former  diet  of  Court — the  cautioner  allowed 
a  proof,  that  the  party  was  not  legally  summoned.  James 
Laird,  July  18,  1838,  p.  178. 
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CERTIFICATE  OF  CHARACTER. 

A  certificate  of  previous  good  character  having  been  produced  by 
a  pannel  in  mitigation  of  punishment,  which,  from  evidence  be- 
fore the  Court,  appeared  to  contain,  if  not  a  blse  statemenr,  at 
least  a  suppression  of  the  truth,  the  granter  of  the  certificate 
ordered  to  attend  at  the  bar,  but  dismissed,  after  an  explanation 
which  was  considered  satisfactory.  James  Nimmo  and  James 
Forsyth,  March  13,  183A  p.  338. 

CITATION, 

h  (1.)  An  objection  having  been  taken  to  the  citation  of  a  party, 
that  he  had  lost  his  domicile  at  the  place  where  the  copy  of  the 
libel  was  left  for  him,  and  a  proof  having  been  led,  which  raised 
a  presumption  that  he  was  furth  of  the  kingdom,-*held  that  ap- 
pearance could  not  be  made  for  him  without  a  mandate,  and 
sentence  of  fugitation  accordingly  passed.  (2.)  Question,— 
whether  the  motion  for  forfeiture  of  the  bail  bond  could  be  in- 
sisted in  under  these  circumstances.  John  Laird,  February  19, 
1838,  p.  26. 
2.  Application  having  been  made  to  the  Court  by  petition,  in 
name  of  the  Lord  Advocate,  for  forfeiture  of  the  bail  bond 
lodged  for  the  appearance  of  a  party  against  whom  sentence  of 
fugitation  had  been  passed  at  a  former  diet  of  Coar^-the  cau- 
tioner allowed  a  proof,  that  the  party  was  not  legally  summoned. 
James  Laird,  July  18, 1838,  p.  178. 

CONCEALMENT  OF  PREGNANCY. 

1.  The  charge  of  art  and  part  held  to  be  properly  omitted  in  an 
Indictment  for  concealment  of  pregnancy.  Alison  Pontoo, 
November  5, 1841,  p.  572. 

2.  Held  that  it  was  not  necessary,  in  a  charge  of  concealment  of 
pregnancy,  to  libel  on  the  birth  of  '  a  Juil  grown  child ;'  hot 
that  such  a  state  of  the  fact,  if  averred  in  the  Indictment,  most 
be  proved.     Ibid. 

CONFESSION. 

1.  One  of  two  pannels  having,  previous  to  the  Jury  being  irapan- 
nelled,  tendered  a  plea  of  guilty,  which  was  put  upon  record, 
held,  that  the  Public  prosecutor  had  the  option  of  either  moving 

^      for  sentence  under  that  confession,  or  proving  the  case  against 
^     both  pannels.     David  Peter  and  John  Smith,  February  19^ 
1840,  p.  492. 

2.  One  of  two  pannels  having,  previous  to  the  Jury  being  impan- 
nelled,  tendered  a  plea  of  guilty,  which  was  put  upon  record, 
but  which  the  Public  Prosecutor  refused  to  accept, — question, 
whether  it  is  competent  to  read  this  plea  to  the  Jury  as  an  ad- 
minicle of  evidence.  William  Brash  and  Robert  White,  March 
17>  1840,  p.  500. 
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CONSPIRACY. 

1.  A  conviction  of  a  substantive  crime,  such  as  tnurder  or  fire- 
raising,  is  incompetent  under  a  charge  of  conspiracy,  of  which 
an  act  of  that  nature  is  stated  to  have  been  one  of  the  means. 
Thomas  Hunter  and  others,  January  3,  1838,  p.  1. 

2.  In  a  case  of  conspiracy,  a  letter,  evidently  relating  to  the  busi- 
ness of  the  conspiracy,  addressed  to  one  of  the  pannels,  and 
found  in  his  house  three  or  four  days  after  his  apprehension, 
although  there  is  not  sufficient  proof  that  it  was  written  by  a  co- 
conspirator, is  an  admissible  article  of  evidence,  Ibid, 

CONTEMPT  OF  COURT. 

A  pannel  sentenced  to  eight  days  iraprbonment  for  contempt  of 
Court  by  his  conduct  at  the  bar.     Alexander  M*Lean,  Inver- 
ness, September  25,  1838,  p.  185. 
CULPABLE  HOMICIDE. 

.  J.  An  objection  to  the  relevancy  of  an  Indictment  for  Culpable 
Homicide  repelled.  John  Jones  and  Edward  Malone,  June 
22, 1840,  p.  509. 

2.  An  objection  to  a  charge  of  Culpable  Homicide,  committed  by 
means  of  reckless  driving  repelled.  William  Messon.  Perth, 
April  29,  1841,  p.  548. 

3.  A  workman  employed  in  the  management  of  a  diving  bell,  by 
whose  alleged  neglect  of  duty  two  lives  were  lost,  indicted  for 
Culpable  Homicide ;  and  an  objection  to  the  relevancy  of  the  In- 
dictment, to  the  effect  that  the  presence  of  the  pannel,  at  the 
time  the  deceased  entered  the  bell,  was  not  sufficiently  set  forth, 
repelled.     Robert  Young,  May  20,  1839,  p.  376. 

4.  A  schoolmaster  convicted  of  the  Culpable  Homicide  of  one  of 
his  pupils,  by  striking  him  with  his  fist,  seizing  him  by  the  hair 
of  the  head,  and  throwing  him  with  violence  against  a  form,  by 
which  treatment  his  spine  was  fatally  injured.  Sentence, 
eighteen  months  imprisonment.  David  Patterson,  July  \T, 
1838,  p.  175. 

5.  A  pannel  charged  with  Murder,  convicted  of  Culpable  Homi- 
cide.    Peter  Cameron,  Inverness,  April  15,  1841,  p.  543. 

6.  A  pannel  having  assaulted  a  person,  who  was  immediately  con- 
veyed to  an  hospital,  where  he  contracted  erysipelas,  and  died, 
acquitted  of  Culpable  Homicide,  and  convicted  only  of  the  alter- 
native charge  of  assault.  James  Wilson,  Glasgow,  January  10, 
1838,  p.  16. 

CULPABLE  MANAGEMENT  OF  MACHINERY. 

See  Negligent  Management  of  Machinery. 
DEAF  AND  DUMB. 

The  declaration  of  a  pannel  born  deaf  and  dumb  sustained.  David 
Smith,  Perth,  April  28,  1841,  p.  547. 
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DECLARATION. 

1.  An  objectioD  to  the  declaration  of  a  pannel,  that  it  bore  to  be 
'  written  on  this  and  the  six  preceding  pages/  whereas  it  con- 
sisted but  of  six  pages  in  all^  repelled,  Robert  Fulton,  jun. 
Ayr,  September  20,  1841,  p.  564. 

2.  The  declaration  of  a  pannel  born  deaf  and  dumb  sustained. 
Da?id  Smith,  Perth,  April  28,  1841  p.  517- 

3.  The  declaration  of  a  pannel  who  had  deponed  in  Gaelic,  foand 
not  to  be  sufficiently  proved  by  the  evidence  of  two  witnesses, 
one  of  whom  did  not  understand  that  language.  Roderick 
Mackenzie,  Inverness,  April  13,  1839,  p.  345. 

4.  It  is  not  necessary,  in  regard  to  a  declaration  signed  by  the  ex- 
amining magistrate,  in  consequence  of  the  panners  inability  to 
write,  that  the  Indictment  should  set  forth  that  the  signature 
was  adhibited  in  presence  of  the  pannel,  though  it  would  be  of 
importance  if  it  were  proved  not  to  have  been  so  done.  Mar- 
garet Plenderleith  or  Dewar,  June  21,  1841,  p.  558. 

5.  It  is  no  objection  to  a  declaration,  that  the  pannel,  when  emit- 
ting  it,  was,  besides  being  informed  that  he  was  not  bound  to 
answer  the  questions  put  to  htm,  told  him  that  he  ought  to  speak 
the  truth  and  tell  no  lies.  Robert  Fulton,  junior,  Ayr,  Septem- 
ber 20,  1841,  p.  564. 

DEFENCE  OF  ALIBI. 

It  is  not  sufficient  that  a  special  defence,  lodged  as  a  foundation 
for  a  plea  of  alibis  state  that  the  pannel  was  not,  during  a  par- 
ticular part  of  the  day  libelled,  at  or  near  the  place  libelled  as 
the  locus  delicti,  unless  it  states  or  refers  to  the  places  where  he 
alleges  that  he  actually  was.  Francis  Gardiner  and  others,  July 
18,  1838,  p.  180. 

DEFORCEMENT. 

1.  In  an  Indictment  for  rescuing  a  deserter  from  a  military  party, 
the  word  ^  deforcing'  struck  out  on  objection,  as  applicable  ooly 
to  the  obstruction  of  a  civil  officer.  George  Mill  and  other9> 
Jedburgh,  September  6,  1839,  p.  444. 

2.  Two  pannels  having  been  charged  with  Deforcement,  by  obstruct- 
ing the  execution  of  a  warrant  of  open  doors,  granted  by  a 
Sheriff,  for  the  purpose  of  removing  goods  poinded  under  a 
Small  Debt  decree, — the  relevancy  of  the  Indictment  objected 
to,  on  the  ground  that  a  Sheriff  has  no  power  to  grant  such  a 
warrant,  and  the  case  certified  to  the  High  Court.  Alexander 
M<Lean  and  Malcolm  M*GiUivray,  Inverness,  September  25, 
1838,  p.  185. 

DISCHARGING  LOADED  FIRE  ARMS. 

(1.)  A  landed  proprietor  convicted  at  common  law,  of  wounding 
two  persons  whom  he  found  poaching  on  his  land,  by  discharg- 
ing both  barrels  of  his  fowling-piece  at  them.     Sentence,  eight 
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months  imprisonment  (2.)  The  Indictment  being  laid  both  at 
common  law,  and  under  the  statute  10(h  Geo.  IV.  c.  38^  a  ver- 
dict finding  the  pannel  guilty  as  libelled,  '  but  not  with  the  in- 
tention of  doing  any  serious  bodily  harm/  held  to  be  a  good 
conviction  of  the  offence,  at  common  law,  but  no  judgment 
moved  for  on  the  statutory  charge.  Donald  Kennedy,  Decern* 
ber  3, 1838,  p.  213. 

DISTURBING  DIVINE  SERVICE. 

A  pannel  convicted  of  contravention  of  the  statute  1587,  c.  27,  by 
intruding  himself  without  a  token  at  the  communion  table,  and 
refusing  to  remove  when  desired  to  do  so,  both  by  the  officiat- 
ing clergyman,  and  by  a  Justice  of  the  Peace.  Sentence,  escheat 
of  moveables.  Hugh  Eraser,  Inverness,  September  19,  1889, 
p.  436. 

EMBEZZLEMENT. 

See  Breach  of  Trust* 

EMBEZZLING  A  MONEY  LETTER. 

A  post  office  clerk,  who  pleaded  guilty  to  contravention  of  the  act 
1st  Victoria,  c.  36,  by  enobezzling  and  secreting  a  letter  contain- 
ing a  five  pound  note,  sentenced  to  seven  years  transportation. 
George  Gunn  Munro,  March  12,  1840,  p.  498. 

EVIDENCE. 

See  AojGravation,  2.  Art  and  Part,  2.    Confession,  2.    D&- 

CJLABATION.     FoROERT,  5.     HaBITE  AND  RbPDTB.     InSANITT, 

].  Production.  Tubeatbnino  Letter.  Uttbbing  Basb 
Coin,  7-     Witness. 

1.  It  is  incompetent  to  prove  the  judgment  of  a  kirk-session  by  pa- 
role evidence.  Hugh  Fraser,  Inverness,  September  19,  1839, 
p.  436. 

2.  An  extract  from  the  records  of  a  kirk-session  found  inadmissible 
as  evidence,  in  respect  it  was  not  signed  on  every  page.  Hugh 
Fjraser,  Inverness,  Sept.  19,  1839,  p.  436. 

3.  An  extract  from  the  records  of  a  kirk -session,  written  on  one 
sheet,  and  authenticated  by  the  subscription  of  the  clerk  on  the 
last  page,  found  to  be  admissible  in  evidence.  Alison  Punton, 
Nov.  5,  1841,  p.  572. 

4«  Parole  evidence  admitted,  as  to  an  oath  taken  by  the  pannel,  as 
a  witness  in  a  Small  Debt  Court,  three  years  previous  to  the 
trial,  for  the  purpose  of  supporting  a  charge  of  Perjury  in  regard 
to  a  deposition  subsequently  emitted  by  him.  Thomas  Bauchop, 
July  6i  1840,  p.  513. 

5.  A  pannel  having  been  acquitted  on  a  charge  of  Theft,  and  being 
accused  of  having,  on  that  occasion,  suborned  witnesses  to  com- 
mit perjury,  it  is  competent,  in  Vis  subsequent  trial  for  the  sub- 
ornation, to  prove  that  what  the  witnesses  swore  was  false,  even 
by  evidence  which  establishes  also  the  pannel's  guilt  of  the  thefr, 
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although  that  matter  is  properly  res  judicata,    Robert  Walker^ 
March  19,  1888,  p.  09. 

6.  An  objection  to  medical  evidence,  in  respect  the  animal  substance 
to  which  it  referred  had  not  been  preserved  and  produced,  re- 
pelled.    Alison  Punton,  Nov.  5^  1841,  p.  572. 

7-  Circumstances  in  which  the  Prosecutor  was  allowed  to  libel  on 
as  a  production,  and  to  read  to  the  Jury  a  judgment  by  a  Lord 
Ordinary  in  the  Court  of  Session,  in  a  case  in  which  the  pannel 
wasaparty^  although  that  judgment  commented  on  certain  docu' 
ments  on  which  the  pannel  intended  to  found.,  Alexander 
Humphreys  or  Alexander,  April  29,  1839,  p.  856. 

8.  Question  as  to  the  competency  of  producing  an  extract  from  a 
foreign  register,  without  evidence  as  to  the  accuracy  of  the 
record  from  which  it  is  taken,  and  as  to  the  faith  which  it 
would  have  in  a  foreign  court.  Alexander  Humphreys  or  Alex- 
ander,  April  29,  1839,  p.  356. 

9.  In  a  case  of  Conspiracy,  a  letter  evidently  relating  to  the  business 
of  the  conspiracy,  addressed  to  one  of  the  pannels,  and  found  in 
his  house  three  or  ibur  days  after  his  apprehension,  although 
there  is  not  sufficient  proof  that  it  was  written  by  a  co*conspira- 
tor,  is  an  admissible  article  of  evidence.  Thomas  Hunter  and 
others,  January  3,  1838,  p.  1. 

10.  The  hand  writing  of  a  party,  deceased  more  than  a  hundred 
years  ago,  allowed  to  be  proved,  for  the  purpose  of  allowing  an 
attestation,  to  which  his  signature  was  attached^  to  be  read  to  the 
Jury ;  but  held,  that  this  attestation  could  not  be  read,  to  the 
eiFect  of  proving  the  truth  of  any  fact  therein  set  forth.  Alex- 
ander Humphreys  or  Alexander,  April  29,  1839,  p.  356. 

11.  Held  incompetent  to  produce  in  evidence  letters  written  by  a 
party  who  was  proved  to  be  olive,  although  the  hand-writing 
was  proved  by  a  witness,  and  the  post-marks  were  admitted. 
Alexander  Humphreys  or  Alexander,  April  29,  1839,  p.  856. 

12.  Circumstances  in  which  the  Court  doubted  the  competency  of 
examining  a  witness,  as  to  what  he  had  been  told  by  a  person 
proved  to  be  alive,  regarding  the  proceedings  of  an  illegal  associ- 
ation, of  which  that  person  was  a  member,  and  the  Prosecutor^  io 
consequence,  declined  to  press  the  question.  Thomas  Hunter 
and  others,  January  3,  1838,  p.  1. 

13.  Two  witnesses  examined  without  objection,  as  to  the  account 
which  they  had  received  of  the  transaction,  which  was  the  sub- 
ject of  trial,  from  a  person  since  deceased — not  the  party  in- 
jured by  the  crime.  Thomas  Hunter  and  others,  January  3, 
1838,  p.  1. 

14.  The  declaration  of  a  party  since  deceased,  taken  by  way  of 
precognition,  by  a  person  not  a  magistrate,  without  witnesses, 
and  when  the  party  was  not  in  apprehension  of  death,  found  not 
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to  be  an  admissible  article  of  evidence,  although  it  had  been 
Bubaequently  read  over  to  the  dedaranti  and  attested  by  her  in 
presence  of  a  magistrate.  Murdoch  M*Kenzie  Mcintosh,  Perth, 
April  26, 1838,  p.  103. 

15.  The  evidence  of  the  Procurator-fiscal  held  admissible,  for  the 
purpose  of  proving  what  a  deceased  witness  said  on  precogni- 
tion ;  but  he  having  stated  that  he  had  recently  read  the  pre- 
cognition, and  that  he  could  not  accurately  distinguish  between 
his  recollection  of  what  the  witness  said,  and  of  what  was  con- 
tained in  her  written  deposition,  his  evidence  rejected.  Alex- 
ander Stephens,  Aberdeen,  April  20, 1839^  p.  348. 

16.  The  evidence  of  the  clerk  by  whom  the  precognition  of  a  de- 
ceased witness  was  taken  down,  admitted,  to  prove  what  the  wit- 
ness said  on  that  occasion.  Alexander  Stephens,  Aberdeen, 
April  20, 1839,  p.  348. 

17*  (10  It  is  incompetent  to  contradict  the  evidence  of  the  injured 
party  as  to  the  transaction  which  is  the  subject  of  trial,  by  prov- 
ing, on  his  cross-examination,  that  he  had  given  a  different  ac- 
count of  it  three  days  afterwards.  ^  (2.)  The  party  injured  hav- 
ing denied,  on  cross-examination,  that  he  told  a  particular  wit- 
ness, some  time  after  the  injury,  that  he  kept  the  house,  in  or- 
der to  give  him  a  better  claim  of  damages  against  the  pannel,— 
held,  that  it  was  incompetent  to  contradict  this  statement,  by  the 
evidence  of  the  witness  referred  to.    Donald  Kennedy,  Dec.  3, 

1838,  P..213. 

18.  Circumstances  in  which  proof  was  allowed  on  the  part  of  the 
pannel,  that  a  witness  had,  when  not  on  oath,  made  a  state- 
ment different  from  that  to  which  he  swore  in  the  witness  box. 
Alexander  Stephens,  Aberdeen,  April  20,  1839,  p.  348. 

19.  Held  incompetent  for  the  counsel  for  the  pannel  to  contradict 
the  evidence  of  a  witness^  by  reading  to  the  Jury  a  deposition 
madt  by  him  as  a  witness  in  a  civil  process,  although  the  pro- 
cess, and  consequently  the  deposition,  were  included  in  the  pro- 
ductions libelled  on.    James  Stevens,  March  15,  1839,  p.  842. 

20.  A  party  on  whom  an  Assault  was  charged  to  have  been  com- 
mitted, having  denied  on  his  examination,  that  he  received  any 
injury  from  the  pannel, — held  competent  to  examine  a  subse- 
quent witness,  in  regard  to  a  charge  made  by  that  party  against 
him  de  recentif  not  with  a  view  of  contradicting  the  evidence  of 
the  first  witness,  but  as  relative  to  a  direct  accusation  of 
guilt,  made  in  the  pannel's  presence,  and  to  himself.  David 
Alexander,  Ayr,  April  27,  1838,  p.  110. 

21.  It  is  competent  in  a  trial  for  murder,  though  no  previous  ma- 
lice b  libelled,  to  lead  evidence  regarding  the  particulars  of  a 
quarrel  between  the  parties  a  week  previous  to  the  commission 
of  the  crime.    Arthur  and  Henrietta  Wood^,  February  25, 

1839,  p.  828. 
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22.  It  is  competent,  on  a  trial  for  uttering  base  coin,  to  lead  evi- 
dence of  previous  unsuccessful  attempts  to  utter,  without  any 
narrative  of  such  attempts  being  set  forth  in  the  Indictment. 
James  Ritchie  and  Andrew  Morren^  Nov.  29,  1841,  p.  581. 

2d.  The  evidence  of  three  engravers,  that,  in  their  opinion,  a  letter 
is  in  the  same  hand-writing  as  the  signature  to  the  panneFs  de- 
clarations, and  another  writing  which  he  acknowledged  to  be 
his,  is  not  sufficient  proof  that  the  letter  was  written  by  him. 
Thomas  Hunter  and  others,  January  3,  1838,  p.  1. 

24.  On  a  trial  for  uttering  base  coin,  one  of  the  coins  alleged  to 
be  bad,  which  was  admitted  to  have  been  in  the  hands  of  the 
Public  Prosecutor,  and  had  been  libelled  on  as  a  production, 
not  being  produced  to  the  Jury, — held,  that  the  best  evidence 
of  the  baseness  of  that  coin  had  not  been  brought,  and  the 
charge  of  uttering  it  accordingly  found  not  proven.  Grace 
M^Ginnes  and  Isabella  Johns'ton,  July  16,  1889,  p.  435. 

25.  A  pannel  convicted  of  uttering  base  coin,  although  the  fact  of 
the  coin  being  bad  was  proved  only  by  the  evidence  of  a  wit- 
ness ;  and  the  coin  itself,  which  was  admitted  to  have  been  in 
the  hands  of  the  Public  Prosecutor,  and  was  libelled  on  as  a 
production,  was  not  shown  to  the  Jury.  Janet  Laird,  Glasgow, 
May  5,  1840,  p.  503. 

26.  Question,  whether  it  is  competent,  in  support  of  a  plea  of  in- 
sanity,— (I.)  to  prove  that  a  relation  of  the  pannel  was  insane, — 
(2.)  to  ask  a  medical  witness  who  had  heard  the  evidence,  what 
was  the  opinion  which  he  had  formed  from  thence,  as  to  the 
pannel's  state  of  mind.  Malcolm  M'Leod,  Inverness,  April  14, 
1838,  p.  88. 

27.  It  is  incompetent  to  examine  a  medical  witness,  who  has  been 
in  Court  during  the  previous  part  of  the  trial,  in  regard  to  facts 
connected  with  the  case  wholly  apart  from  his  medical  opinion* 
Elizabeth  Jeffrey,  Glasgow,  April  80,  1888,  p.  118.  * 

EXCULPATORY  EVIDENCE. 

1.  Evidence  by  the  pannel's  mother,  of  the  account  which  her 
daughter  had  given  her,  de  recently  of  her  having  found  the 
money,  of  the  theft  of  which  she  was  accused,  allowed  to  be 
given  in  exculpation.  Jane  Pye,  Perth,  October  8,  1838,  p. 
187. 

2.  The  obtaining  a  certain  certificate  having  been  founded  on  as 
a  ground  of  suspicion  against  one  pannel,  and  the  fact  of  hav- 
ing granted  it  against  four  others — the  statement  made  by  the 
party  on  applying  for  such  certificate,  held  a  part  of  the  rti 
gestOy  and  allowed  to  be  proved  in  exculpation.  Thomas  Hun- 
ter and  others,  January  3,  1B38,  p.  1. 

3.  It  is  competent  for  the  pannel,  in  a  case  of  assault,  to  lead  evi- 
dence of  the  pissionate  disposition  of  the  party  assaulted,  having 
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given  notice  in  his  defences  of  his  intention  to  do  so ;  but  he 
cannot  prove  specific  acts  of  violence  committed  by  him.  James 
Irving,  Dumfries,  April  23,  1838,  p.  109. 
4.  A  pannel  charged  with  rape,  or  assault  with  intent  to  ravish, 
having  averred,  that  the  woman  on  whose  person  the  offence  was 
said  to  have  been  committed,  had  de  recenti  afterwards  been  found 
in  bed  with  another  man, — proof  of  this  averment  allowed,  as 
bearing  on  the  quality  of  the  assault,  and  the  extent  of  the  in- 
jury said  to  have  been  inflicted ;  but  evidence  of  her  alleged  im* 
moral  character,  subsequent  to  that  time,  found  incompetent. 
Hugh  Leitch,  Inverary,  April  23,  1838,  p.  112. 

EXTORTION  AND  OPPRESSION. 

A  superintendant  of  police  who  pleaded  guilty  to  six  charges  of 
extorting  money  from  individuals,  by  instituting  or  threatening 
prosecutions  against  them  under  the  act  17th  Geo.  III.  c.  56, 
and  afterwards  privately  abandoning  the  proceedings,  sentenced 
to  nine  months  imprisonment.  George  Jeffrey,  January  22, 
1840,  p.  479. 

FALSEHOOD,  FRAUD,  AND  WILFUL  IMPOSITION. 

1.  The  obtaining  credit  for  a  pair  of  shoes,  under  the  fiedse  repre- 
sentations by  the  pannel  that  he  was  a  workman  in  the  Lochrin 
distillery,  and  entitled  to  a  pension  as  a  discharged  soldier,  found 
to  constitute  a  relevant  charge  of  falsehood,  fraud,  and  wilftil  im- 
position.    Robert  Meldrum  and  Catharine  Reid,  May  8»  1838» 

p.  J 17. 

2.  Two  pannels,  who  pleaded  guilty  to  a  charge  of  falsehood, 
fraud,  and  wilful  imposition,  committed  by  uttering  as  genuine 
certain  papers  in  imitation  of  bank  notes,  sentenced,  the  one  to 
transportation  for  seven  years,  and  the  other  to  twelve  months 
imprisonment  in  Bridewell.  Alexander  Lindsay  and  Robert 
Struthers,  Nov.  19,  1838,  p.  198. 

3.  (1.)  A  pannel  who,  having  ordered  goods  from  various  trades- 
men, on  the  assurance  of  payment  on  delivery,  afterwards  ob- 
tained possession  of  them  by  falsely  representing  himself  as  ob- 
liged suddenly  to  leave  town  in  the  course  of  his  employment  as 
a  workman,  and  promising,  if  the  goods  were  delivered  at  his 
house,  to  pay  for  them  on  the  following  lawful  day,  which  pro- 
mise he  never  performed,  and  thus  imposed  up6n  the  tradesmen, 
and  cheated  them  out  of  their  property,  found  to  be  relevantly 
charged  with  falsehood,  fraud,  and  wilful  imposition.  (2.)  Ob- 
served, that  the  assumption  of  a  false  character  is  not  necessary 
to  the  constitution  of  this  crime.  James  Smith,  Aberdeen, 
April  18,  1839,  p.  346. 

4.  Two  pannels  having  ordered  goods  from  shopkeepers,  under  an 
agreement  or  understanding  that  they  would  pay  for  them  on 
delivery,  and  having  afterwards  obtained  possession  of  the  goods 
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by  falsely  pretending  that  they  woald  pay  for  them  at  a  specified 
time,  found  to  be  relevantly  charged  with  falsehood,  fraud,  and 
wilful  imposition.  James  and  Robert  Mackintosh,  June  29, 
1840,  p.  511. 

5.  In  an  Indictment  for  the  above  crime,  the  minor  proposition  of 
which  contains  a  general  narrative,  followed  by  several  specific 
charges,  it  is  not  necessary  that  the  introductory  narrative  should 
be  such  as  to  constitute  by  itself  a  relevant  charge.  Patrick 
Thomas  Caulfield,  Perth,  October  1,  1840,  p.  522. 
FALSEHOOD  AND  FRAUD. 

Minutes  of  Debate  ordered  on  the  relevancy  of  an  Indictment  for 
Breach  of  Trust  and  Embezzlement,  as  also  Falsehood  and  Fraud; 
but  the  pannels  subsequently  tried  and  acquitted  on  a  new  In- 
dictment.     John  and  James  Christie,  March  12,  1841,  p.  534. 
FINDING  LOST  PROPERTY. 

1.  The  appropriation,  by  a  pannel,  of  articles  found  on  the  highway, 
the  owner  of  which  is  well  known  to  him,  is  Theffc.  John  Smith, 
March  12,  1838,  p.  28. 

2.  A  pannel  convicted  of  Theft^  by  appropriating  to  her  own  use 
money  which  had  dropped  from  the  pocket  of  a  person  in  her 
company,  well  knowing  to  whom  it  belonged.  Jane  Pye,  Perth, 
October  3,  1838,  p.  187. 

S.  A  party  having  been  sentenced  by  a  Police  Court  to  twenty 
days  imprisonment,  for  having  found  a  purse  containing  money, 
at  a  certain  place,  <*  shortly  after  it  had  been  lost***  and  when 
^'  afterwards"  asked  to  return  it,  having  denied  having  found  it, 
and  appropriated  the  money  to  her  own  use,  a  bill  of  Su^ension 
brought  on  the  grounds,  (1.)  that  the  offence  chained  is  not  a 
matter  of  criminal  dittay,  (2.)  that  there  was  no  specification  of 
the  time  when,  or  the  place  where  it  was  committed — refused. 
Whitton  V.  Drummond,  March  12,  1838,  p.  62. 

FIRE-RAISING. 

A  doubt  expressed  by  the  Court,  whether  the  burning  of  a  door, 
merely  for  the  purpose  of  getting  through,  could  be  relevantly 
charged  as  the  capital  crime  of  Fire-raising.  Jean  Gordon  or 
Bryan  and  others,  Aberdeen,  April  22,  1841,  p.  545. 

FOREIGN. 

1.  Question  as  to  the  competency  of  producing  aa  extract  from  a 
foreign  register,  without  evidence  as  to  the  accuracy  of  the  re- 
cord from  v^ich  it  is  taken,  and  as  to  the  fiiith  which  it  would 
have  in  a  foreign  court.  Alexander  Humphreys  or  Alexander, 
April  29,  1839,  p.  356. 

2.  It  is  no  objection  to  the  admissibility  of  a  foreign  witness,  that, 
in  order  to  induce  him  to  come  to  this  country  to  give  evidence^ 
he  has  received,  besides  his  expenses,  a  sum  considerably  greater 
than  what  he  could  have  derived  at  home  from  the  profits  of 
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his  trade.      Alexander  Humphreys  or  Alexander,  April  29, 

1839,  p.  856. 
FORGERY. 

1.  A  pannel  who  had  adhibited  to  a  bill  of  exchange,  the  subscrip- 
tions, by  mark,  of  two  parties  as  acceptors^  found  to  be  rele- 
vantly charged  with  Forgery.     Duncan  Cattanach,  May  27, 

1840,  p.  505. 

2.  A  pannel  having  pleaded  guilty  to  a  charge  of  forging 
the  name  of  another  as  co-acceptor  along  with  himself  to  a  bill 
of  exchange,  prepared  by  the  clerk  of  a  road  trust,  in  order  to 
constitate  a  cautionary  obligation  for  payment  of  the  rent  offer- 
ed by  the  pannel  for  a  toll-bar ;  held,  that  the  crime  was  one 
which,  previous  to  the  passing  of  the  act  2d  and  Sd  William  IV. 
c.  123,  would  have  been  capital,  and  the  punishment  of  which 
was,  therefore,  now  regulated  by  the  act  Ist  Victoria,  c.  84. 
Alexander  Whitelaw,  Jedburgh,  April  17,  1839,  p.  351. 

3.  A  messenger-at-arms,  who  pleaded  guilty  to  three  acts  of  forging 
the  names  of  individuals  as  witnesses  to  executions,  sentenced  to 
six  months  imprisonment.  William  Brown,  Dec.  4,  1839,  p. 
478. 

4*  A  pannel  convicted  of  forging  a  certificate  of  poverty,  and  de- 
livering it  to  a  party  for  the  purpose  of  obtaining  charity,  aggra- 
Tated  by  a  previous  conviction, — sentenced  to  ten  years  trans- 
portation.    Walter  Hamilton  Smith,  Dec  7,  1840,  p-  525. 

5.  (1.)  In  a  trial  for  Forgery,  a  chemical  experiment  permitted  to 
be  made  on  a  part  of  one  of  the  documents  alleged  to  be  forged, 
with  a  view  of  ascertaining  whether  the  colour  of  the  paper  was 
the  effect  of  age  or  was  produced  by  artificial  means — this  ex- 
periment not  being  such  as  could  injure  the  body  of  the  docu- 
ment. (2.)  Question,  whether  such  an  experiment  should  be  con- 
ducted jointly  by  two  scientific  witnesses,  or  by  each  separately. 
Alexander  Humphreys  or  Alexander,  April  29,  1839,  p.  356. 

6.  In  a  charge  of  forging  the  signatures  to  a  bond  of  caution,  it  is 
no  objection  to  the  admissibility  of  a  witness,  that  he  was  the 
professional  agent  employed  by  the  pannel  in  procuring  the 
bond.     Hector  M'Lean,  Inverness,  Sept.  24,  1838,  p.  183. 

7.  Opinion  expressed  from  the  bench  that  certain  cases  of  Forgery 
may  be  tried  before  the  Sheriff  and  a  Jury.     Note  on  p.  447. 

HABITE  AND  REPUTED 

1.  This  aggravation  is  sufficiently  established,  by  proof  of  the  ex- 
istence of  the  evil  repute  in  which  the  pannel  has  been  held,  fdr 
the  requisite  period ;  and  it  is  not  necessary  for  the  Prosecutor  to 
show  that  that  repute  is  founded  on  sufficient  grounds.  Mar- 
garet M<Kenzie,  Nov.  26,  1838,  p.  210. 

2.  The  aggravation  of  being  habite  and  repute  a  thief  is  not  esta- 
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blished,  unless  the  paniiel  is  proved  to  have  borne  that  character 
for  twelve  months  next  previous  to  the  date  of  trial.  William 
Brash  and  Robert  White,  March  17,  1840,  p.  500. 

3.  A  pannel  having  been  fugitated  in  April  1832,  on  a  charge  of 
thefl  committed  in  December  I831»  and  proved  to  have  been 
habite  and  repute  a  thief  for  two  yaars  previous  to  the  latter 
date,  but  no  evidence  being  led  as  to  his  character  from  that 
time  till  April  1837,  when  he  was  again  apprehended, — held  tliat 
the  aggravation  could  not  be  found  proven,  on  the  ground  that 
the  statement  of  it  applied  to  the  date  of  trial,  not  to  the  time 
when  the  offence  was  committed.  Robert  Heron,  Perth,  April 
27,  1838,  p.  104. 

4.  The  aggravation  of  being  habite  and  repute  a  thief  found  prov- 
en against  a  pannel  tried  in  April  for  a  theft  committed  in  Octo- 
ber preceding,  on  the  evidence  of  police  officers  that  be  had 
borne  that  character  for  eighteen  months  or  two  years,  although 
he  had  been  in  jail  ever  since  the  commission  of  the  crime,  and 
it  was  proved  in  exculpation  that  within  nine  months  before  he 
committed  it  he  had  worked  regularly  at  his  trade.  James 
Wilson  and  John  Madden,  Dumfries,  April  23,  1838,  p.  107- 

5.  The  aggravation  of  being  habite  and  repute  a  thief  found  proven 
against  a  pannel  who  had  been  twice  convicted  during  the  three 
preceding  years,  although  the  evidence  of  one  out  of  the  two 
witnesses  to  the  aggravation  extended  no  further  back  than  two 
years,  during  fifteen  months  of  which  the  pannel  had  been  in 
jail  under  the  last  conviction.  James  Pringle  and  Helen  Scott, 
Jedburgh,  Sept.  11,  1838,  p.  192. 

HOUSE-BREAKING. 

1 .  A  charge  of  house-breaking  by  raising  the  sash  of  a  window, 
abandoned  on  the  suggestion  of  the  Court,  after  proof  that  the 
window  in  question  was  frequently  used  as  an  ordinary  mode  of 
entry.    James  Davidson,  Glasgow,  Dec.  21,  1841,  p.  630. 

2.  In  a  case  of  house-breaking,  charged  to  have  been  committed 
<  by  farcin ff  open  the  outer  door  of  the  said  tiotue,  or  otherwise  to 
the  Prosecutor  unknown,'  the  statement  of  the  modus  operandi 
is  sufficiently  specific.  Wilhelmina  Macdooald  Fraser,  Dum- 
fries, April  27,  1840,  p.  502. 

3.  A  substantive  aggravation,  such  as  house-breaking,  may  be 
proved  by  the  evidence  of  a  single  witness.  Richard  Cameron, 
Nov.  7,  1839»  p.  447.  The  law  was  once  held  to  be  different 
John  Davidson,  Perth,  April  24,  1838,  p.  102. 

HOUSEBREAKING  WITH  INTENT  TO  STEAL. 

A  pannel  charged  with  the  above  crime  acquitted,  in  respect 
that  the  evidence  negatived  the  entry  of  the  premises.  Robert 
Campbell,  Nov.  29,  1841,  p.  580. 
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Two  pannels  charged  with  Thefl,  in  respect  of  their  having,  in  con- 
cert together,  carried  off  goods  described  as  the  property  of  the 
husband  of  one  of  them — an  objection  taken  to  the  relevancy  of 
the  charge — and  the  case  certified  to  the  High  Court.     Donald 

M'Leod  and  Wedderburn  Dick  or  Smith,  Perth,  Oct.  4,  1838, 
p.  190. 

INDICTMENT. 

See  Aggravation,  1.  Cohcealment  of  Pbeonancy.  Con- 
8FIRACV,  1.  Culpable  Homicide,  1,  2,  3.  Declaration, 
1,  4.  Deforcement.  Falsehood^  Fraub,  and  Wilful 
Imposition,  1,  3,  4,  5.  Falsehood  and  Fraud.  House- 
breaking, 2.     Locus  Delicti.     Murder^  2,  8.    Perjury. 

1.  The  charge  of  art  and  part  held  to  be  properly  omitted  in  an 
Indictment  for  concealment  of  pregnancy.  Alison  Punton, 
Nov.  6.  1841,  p.  672. 

2.  An  objection  to  an  Indictment  containing  several  major  propo- 
sitions, that  each  minor  coald  not  be  specially  referred  to  one 
of  the  majors,  which  at  once  reached  and  covered  it,  repelled. 
Thomas  Hunter  and  others,  Jan  3, 1838i  p.  1. 

3.  Certain  words  struck  out  of  that  part  of  an  Indictment  for  per- 
jury which  professed  to  give  a  true  statement  of  the  facts  of  the 
case,  in  respect  they  did  not  traverse  the  deposition  by  the  pan- 
nel  libelled  as  false.     Thomas  Bauchop,  July  6,  1840,  p.  513. 

4.  In  an  Indiclment  for  falsehood,  fraud,  and  wilful  imposition,  the 
minor  proposition  of  which  contains  a  general  narrative,  follow- 
ed by  several  specific  charges,  it  is  not  necessary  that  the  in- 
troductory narrative  should  be  such  as  to  constitute  by  itself  a 
relevant  charge.  Patrick  Thomas  Caulfield,  Perth^  October  I, 
1840,  p.  522. 

5.  An  act  of  murder  having  been  charged  cumulatively,  as  com- 
mitted by  one  of  five  pannels  under  the  instigation  and  direction 
of  the  rest :  as  also,  by  the  whole  five  directly — the  first  state- 
ment held  to  be  a  relevant  charge  of  murder  agamst  all  the  pan- 
dq]s,  and  the  second  departed  from  as  inconsistent  with  it. 
Thomas  Hunter  and  others,  January  8,  1838,  p.  1. 

6.  A  statement,  subjoined  to  a  charge  of  theft,  that  the  pannel  was  . 
only  prevented  from  committing  farther  depredations  by  being 
detected  in  the  act  of  stealing,  struck  out  of  the  Indictment. 
Mary  Lorimer^  Aberdeen,  April  19,  1838,  p.  100. 

7.  Objection  of  undue  latitude  in  setting  forth  the  mode  of  death 
repelled.     Peter  Cameron,  Inverness,  April  15,  1841,  p.  543. 

8.  An  objection  to  an  Indictment  for  subornation  of  perjury^  that 
too  great  latitude  was  azssumed  in  stating  the  time  and  place  at 
which  the  offence  was  committed,  and  the  means  of  inducement 
held  out,  repelled.     Robert  Walker,  March  19, 1838,  p.  69.     * 

9.  A  charge  of  assault  on  a  child  of  tender  years,  allowed  to  be 
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stated  as  having  been  committed  '  at  mnny  different  times/ 
during  a  space  of  nearly  ten  months,  *  the  particular  times  being 
to  the  prosecutor  unknown.'  John  and  Mary  Oraw,  Nov.  8, 
1839,  p.  449. 

10.  A  latitude  of  more  than  seven  months  allowed  to  be  taken,  in 
stating  the  time  during  which  various  acts  of  theft  were  com- 
mitted, in  respect  the  crime  was  charged  to  have  been  done  with 
the  co-operation  of,  and  in  concert  with  the  son  of  the  party  from 
whom  the  goods  were  stolen.  William  Cattanach,  Perth,  Octo- 
ber 4,  1888,  p.  189. 

11.  In  a  charge  of  rape,  or  assault  with  intent  to  ravish,  a  latitude 
of  three  months  allowed  to  be  taken  in  stating  the  time  of  the 
offence— 4he  female  assaulted  being  under  the  years  of  puberty. 
William  Carlyle,  June  10, 1839,  p.  392. 

12.  A  charge  of  assauH;  and  robbery,  stated  to  have  been  committed 
^  in  or  near  to'  a  certain  street,  abandoned  by  the  public  prose- 
cutor, with  the  concurrence  of  the  Court,  on  the  ground  that  the 
crime  was  proved  to  have  been  committed  at  a  spot  three  hun- 
dred yards  distant  from  the  street  libelled,  and  in  a  street  which, 
though  in  continuation  of  it,  was  known  by  a  different  name. 
Peter  Rice,  Perth,  Octobers,  1838,  p.  191. 

13.  An  error  In  the  trade  of  the  injured  party  is  of  no  oonsequence, 
if  he  is  otherwise  sufficiently  and  correctly  described.  James 
Noble,  July  12, 1838,  p.  163. 

14.  An  error  in  the  description  ofthe/oetM  deUcH  found  fiital,  thoogh 
it  existed  also  in  the  panneFs  designation,  as  contained  in  the 
Indictment  to  which  he  had  pleaded,  and  as  set  forth  in  his  de« 
daration.    Archibald  M'Quilkin,  November  26, 1838,  p.  212. 

1 5.  Held  competent  to  strike  certain  letters  out  of  an  Indictment, 
for  the  purpose  of  correcting  an  error  in  the  designation  of  some 
of  the  witnesses.  Daniel  Mackenzie  and  others,  Glasgow^  May 
4, 1839,  p.  854. 

INSANITY. 

1 .  A  pannel  unanimously  convicted  of  the  murder  of  bis  wife— ^is 
defence  of  insanity  at  the  time  when  the  offence  was  committed, 
being  held  by  the  Court  and  Jury  to  have  failed.  Malcolm 
M'Leod,  Inverness,  April  14,  1838»  p.  88. 

2.  Question,  whether  it  is  competent,  in  support  of  a  plea  of  insa- 
nity,— (1.)  to  prove  that  a  relation  of  the  pannel  was  insane, — 
(2.)  to  ask  a  medical  witness  who  had  heard  the  evidence,  what 
was  the  opinion  which  he  had  formed  from  thence,  as  to  the 
pannel's  state  of  mind.  Malcolm  M^Leod,  Inverness,  April  14, 
1838,  p.  88. 

JUSTICE  OF  PEACE  COURTS. 

(1.)  The  forms  of  service  and  execution,  prescribed  by  the  statute 
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9th  Geo.  IV.  c.  29,  do  Dot  apply  to  Justice  of  Peace  Courts* 
(2.)  The  same  accuracy  is  not  required  in  complaints  before  the 
Justices  as  iu  Indictments  before  the  Justiciary  Court.    McCart- 
ney V,  Guthrie,  January  19,  1838,  p.  23. 
KEEPING  A  GAMINGHOUSE. 

1.  An  Indictment  under  the  statutes  12th  Geo.  II.  c.  28,  and 
18th  Geo.  II.  c.  34,  against  four  pannels,  who  had  set  up  a 
gaming-house  in  Edinburgh,  found  incompetent,  on  the  ground 
that  the  statutes  do  not  extend  to  Scotland.  Bernard  Greenhuff 
and  others.  May  21,  1838,  p.  128. 

2.  (1.)  The  opening  and  keeping  of  a  common  gaming  house,  for 
the  playing  of  games  of  chance  for  money,  for  the  profit  of  the 
keepers,  and  where  games  of  chance  are  commonly  and  publicly 
played  for  money,  found  an  indictable  offence  at  common  law. 
(2.)  A  pannel  who  pleaded  guilty  to  a  charge  of  opening  and 
keeping  a  gaming-house  of  the  above  description  in  Edinburgh,, 
sentenced  to  two  months  imprisonment  Bernard  Greenhuff 
and  others,  December  19,  1838,  p.  236. 

LOCUS  DELICTI. 

1.  Reasons  of  suspension,  founded,  inter  alioy  on  the  want  of  any 
sufficient  specification  of  the  locus  delicti  in  the  original  complaint, 
repelled.  Crawford  v.  Wilson  and  Jamesons,  Nov.  19,  1838, 
p.  200. 

2.  A  charge  of  assault  and  robbery  stated  to  have  been  committed 
*  in  or  near  to'  a  certain  street,  abandoned  by  the  Public  Prose- 
cutor, with  the  concurrence  of  the  Court,  on  the  ground  that  the 
crime  was  proved  to  have  been  committed  at  a  spot  three  hun- 
dred yards  distant  from  the  street  libelled,  and  in  a  street,  which, 
though  in  continuation  of  it,  was  known  by  a  different  name. 
Peter  Rice,  Perth,  Oct.  5,  1838,  p.  191. 

3.  An  error  in  the  description  of  the  locus  delicii  found  fatal, 
though  it  existed  also  in  the  pannel's  designation,  as  contained  in 
the  Indictment  to  which  he  had  pleaded,  and  as  set  forth  in  his 
declaration.     Archibald  M<Quilkin,  Nov.  26,  1838,  p.  212. 

4.  A  charge  of  culpable  homicide  given  up,  and  the  pannels  ac- 
quitted, in  consequence  of  an  erroneous  statement  of  the  locus  i2e- 

'  licti.    John  Jones  and  Edward  Malone,  June  22,  1840,  p.  509. 

5.  A  libel,  charging  a  pannel  with  an  aggravated  assault,  found 
not  proven,  in  consequence  of  an  erroneous  statement  of  the  oc- 
cupation of  the  house  set  forth  as  the  locus  delicii,  John  Mac- 
kenzie, Nov.  23,  1840,  p.  524. 

6.  An  objection  founded  on  an  alleged  insufficient  specification  of 
the  locus  delicti  in  a  charge  of  murder,  repelled.  Thomas 
Crosbie,  May  17, 1841,  p.  550. 

7.  Question,  whether  a  plan  of  the  locus  delicti  libelled  on,  can  be 


656  INDEX. 

LOCUS  DELlCTl^Coniinued. 

competently  proved  by  the  evidence  of  the  Procurator-fiscal ,  as 
a  party  identified  with  the  prosecation.  Opinion  expressed  by 
the  Court,  that  the  proper  mode  of  proving  such  a  plan  is  by  the 
evidence  of  the  surveyor  by  whom  it  is  prepared.  Joseph  and 
Maxwell  Allison,  July  16,  1838,  p.  167. 

MALVERSATION  IN  OFFICE. 

An  Indictment  for  malversation  in  office,  and  breach  of  public 
trust  objected  to,  and  that  charge  abandoned.  Alexander  Find, 
later  and  James  M'Dougall,  Glasgow*  Jan.  9, 1841,  p.  527- 

MASTER  AND  APPRENTICE. 
See  Statute  4th  Gbo.  IV.  c.  34. 

MEDICAL  EVIDENCE. 

1.  Question,  whether  it  is  competent,  in  support  of  a  plea  of  insa- 
nity,— (1.)  to  prove  that  a  relation  of  the  pannel  was  insane, — 
(2.)  to  ask  a  medical  witness  who  bad  heard  the  evidence,  what 
was  the  opinion  which  he  had  formed  from  thence,  as  to  the 
panneFs  state  of  mind.  Malcolm  M'Leod,  Inverness,  April  14^ 
1838,  p.  88. 

2.  An  objection  to  medical  evidence,  in  respect  the  animal  suh- 
stance  to  which  it  referred  had  not  been  preserved  and  produced, 
repelled.     Alison  Punton,  Nov.  5,  1841,  p.  572. 

MEDICAL  WITNESS. 

It  is  incompetent  to  examine  a  medical  witness,  who  has  been  in 
Court  during  the  previous  part  of  the  trial,  in  regard  to  facts 
connected  with  the  case,  wholly  apart  from  his  medical  opinion. 
Elizabeth  Jeffray,  Glasgow,  April  30,  1838,  p.  113. 

MURDER. 

1.  A  conviction  of  a  substantive  crime,  such  as  murder  or  fire- 
raising,  is  incompetent  under  a  charge  of  conspiracy*  of  which 
an  act  of  that  nature  is  stated  to  have  been  one  of  the  means. 
Thomas  Hunter  and  others,  January  3,  1838»  p.  1. 

2.  An  act  of  murder  having  been  charged  cumulatively,  as  com- 
mitted by  one  of  five  pannels  under  the  instigation  and  direction 
of  the  rest,  as  also  by  the  whole  five  directly, — the  first  state- 
ment held  to  be  a  relevant  charge  of  murder  against  all  the  pan- 
ned, and  the  second  departed  from  as  inconsistent  with  it. 
Thomas  Hunter  and  others,  January  3,  1833,  p.  L 

3.  Objection  of  undue  latitude,  in  setting  forth  the  mode  of  death 
in  a  charge  of  murder,  repelled.  Peter  Cameron,  Inverness, 
April  15,  1841,  p.  543. 

4.  (1.)  An  objection  founded  on  an  alleged  insufficient  specification 
of  the  locus  delicHf  in  a  charge  of  murder,  repelled.  (2.)  A  pan  - 
nel  tried  for  the  murder  of  a  child  of  three  days  old,  whose  body 
had  never  been  found  ;  but  the  libel  found  not  proven.  Thomas 
Crosbie,  May  17,  1841,  p.  550. 

5.  Circumstances  in  which,  on  a  trial  of  two  brothers,  ibr  stabbing 
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to  the  heart,  with  a  bayonet,  a  person  from  whom  they  hal  re- 
ceived no  injury,  and  against  whom  they  could  therefore  bear  no 
previous  malice,  one  of  the  pannels  was  acquitted,  and  the  other 
convicted  of  murder,  partly  on  the  ground,  that  there  wbm  a  con- 
siderable interval  between  the  perpetration  of  the  crime,  and  the 
provocation  which  was  said  to  have  led  to  it.  Joseph  and  Max* 
well  Allison,  July  16,  1838,  p.  167. 

6.  Circumstances  in  which,  on  the  trial  of  a  man  and  his  wife  for 
the  murder  of  the  husband's  son,  by  a  former  marriage,  the  male 
pannel  was  convicted,  and  the  libel  against  the  female  found  not 
proven.  Arthur  and  Henrietta  Woods,  February,  25,  1839.  p. 
823. 

7.  A  pannel  unanimously  convicted  of  the  murder  of  his  wife,— 
his  defence  of  insanity,  at  the  time  when  the  offence  was  com- 
mitted, being  held  by  the  Court  and  Jury  to  have  failed.  Mal- 
colm M<Leod,  Inverness,  April  14,  1838,  p.  88. 

8.  A  pannel  convicted,  on  circumstantial  evidence,  of  a  double 
murder.     Elizabeth  Jeffray,  Glasgow,  April  30,  1838,  p.  113. 

9.  A  pannel  charged  with  Murder,  convicted  of  Culpable  Homi- 
cide.    Peter  Cameron,  Inverness,  April  15,  1841,  p.  543. 

10.  It  is  competent  in  a  trial  for  murder,  though  no  previous  ma- 
lice is  libelled,  to  lead  evidence  regarding  the  particulars  of  a 
quarrel  between  the  parties  a  week  previous  to  the  commission 
of  the  crime.  Arthur  and  Henrietta  Woods,  February  25,  1839, 
p.  323. 

MOBBING  AND  RIOTING. 

1.  An  Indictment  for  mobbing  and  rioting  found  irrelevant,  in  re- 
spect that  no  common  purpose  was  set  forth.  Francis  Docherty 
and  others,  Glasgow,  December  23,  1841,  p.  635. 

2.  An  objection  to  an  Indictment  for  rioting  and  breach  of  the 
peace,  that  the  specietfacti  libelled  amounted  to  the  crime  of 
mobbing,  repelled.  John  M'Cabe  and  others,  Glasgow,  January 
12,  1838,  p.  20. 

NEGLIGENT  MANAGEMENT  OF  MACHINERY. 

Question,  whether  culpable  and  negligent  management  of  machin- 
ery, <<  whereby  the  safety  of  the  lieges  is  put  in  danger,"  with- 
out any  result  being  set  forth,  is  an  indictable  offence.  Robert 
Young,  May  20,  1839,  p.  376. 

OBJECTION  IN  ARREST  OF  JUDGMENT. 

An  objection  founded  on  a  contradiction  in  the  terms  of  the  ver- 
dict, sustained  in  arrest  of  judgment  on  one  of  the  charges, — it 
being  held  that  no  explanation  of  the  verdict  was  competent, 
after  it  bad  been  recorded,  and  the  Jur^'  formally  discharged. 
Thomas  Hunter  and  others,  Janutry  3,  1838,  p.  1. 

VOL.  II.  2  u 
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OPENING  LOCKFAST  PLACES. 

1.  A  substantive  aggravation,  such  as  opening  lockfast  places,  maj 
be  proved  by  the  evidence  of  a  single  witness.  James  David- 
son, Glasgow,  Dec.  21,  1841,  p.  630. — The  law  on  this  poiufe 
was  once  held  to  be  different.  Elizabeth  Conner  and  Susan 
Dougharty,  Glasgow,  September  2d,  1838,  p.  194. 

2.  Opinion  indicated,  that  <  opening  lock&st  places  with  intent  to 
<  steal*  is  a  relevant  article  of  dittay.  Case  of  Allan  Lawrie, 
July  14,  1837,  referred  to  in  note  on  p.  101. 

OUTLAW. 

An  outlaw  is  inadmissible  as  a  witness^  and  the  Covrl  will  noty 
without  a  previous  application,  repone  him  against  the  sentence 
of  outlawry,  in  order  to  make  his  evidence  competent.  Doocao 
Hunter,  Inverness,  September  24,  1838,  p.  181. 

PARENT  AND  CHILD. 

1.  Two  pannels  convicted  of  *  the  cruel  and  unnatural  treatment 
and  wilful  and  culpable  neglect  of  an  Infant  by  its  parents  or 
natural  and  legal  custodiers,  whereby  such  infimt  b  injured  in 
its  person  and  health,*  and  sentenced  to  twelve  months  imprison- 
ment.   John  and  Mary  Craw,  November  8,  1839,  p.  449. 

2.  Two  pannels,  who  pleaded  guilty  to  a  charge  of  *  cruel  and  un- 
natural treatment,  and  wilful  and  culpable  neglect  of  a  child  of 
tender  years  by  its  parent  or  custodier,  whereby  such  child  is 
injured  in  person  and  health,'  sentenced  to  four  months  im- 
prisonment. David  and  Janet  Gemmell,  June  5, 1841,  p.  552. 

3.  (1.)  A  father  adduced  to  prove  an  assault  on  him  by  his  owd 
child  has  not  an  option  to  decline  giving  evidence.  (2.)  A 
mother  examined  as  an  exculpatory  witness  in  the  trial  of  her 
daughter,  after  having  been  informed  of  her  option  to  decUne 
giving  evidence  in  the  case.  Agnes  Blair  or  Munro,  March  12^ 
1840,  p.  496. 

4.  A  boy  between  ten  and  eleven  years  of  age^  found  inadmissible 
as  a  witness  against  his  lather^  even  in  a  trial  for  an  injury  in- 
flicted on  his  mother.  Jacob  Campbell^  November  7>  1838, 
p.  196. 

5.  A  girl  under  the  years  of  pupillarity  found,  under  the  provi- 
sions of  the  statute  3d  and  4th  Victoria,  c.  50,  to  be  an  admis- 
sible witness  against  her  father,  Mary  Ann  Cairns  and  others^ 
Feb.  15,  1841,  p.  531. 

PERJURY. 

1.  The  taking  falsely  the  oath  prescribed  by  the  Relbrm  Act, 
(Schedule  I.)  held  not  to  be  perjury  ;  but  found,  nevertheless, 
to  be  an  indictable  offence  at  common  law.  John  Barr,  January 
83,  1839,  p.  283. 

2.  (1.)  Certain  words  struck  out  of  that  part  of  an  Indictment  for 
Perjury  which  professed  to  give  a  true  statement  of  the  &cts  of 
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the  case,  In  respect  they  did  not  traverse  the  deposition  by  the 
pannel  libelled  as  false. 

(2.)  Parole  evidence  admitted^  as  to  an  oath  taken  by  the  pannel,  as 
a  witness  in  a  Small  Debt  Courts  three  years  previous  to  the  trial, 
for  the  purpose  of  supporting  a  charge  of  perjury  in  regard  to  a 
deposition  subsequently  emitted  by  him.  Thomas  Bauchop, 
July  6,  1840,  p.  513. 
PETITION  AND  COMPLAINT. 

The  cashier  of  a  country  bank,  who,  after  being  cited  to  appear  as 
B  witness  before  the  Sheriff-substitute  of  the  county,  and  produce 
a  bill  suspected  to  be  forged,  gave  up  the  bill  to  a  third  party, 
on  payment  of  its  contents,  found  guilty,  on  a  petition  and  com- 
plaint at  the  instance  of  the  Lord  Advocate,  of  illegally  obstruct- 
ing the  administration  of  justice,  and  fined  in  the  sum  of  L.IOO. 
The  Lord  Advocate  r.  Alexander  Galloway,  December  4, 1839, 
p.  465. 
POSSESSION  OF  BASE  COIN. 

Two  pannels  being  charged  with  contravention  of  the  Sta- 
tute 2  William  IV.  c.  34.  §  8^  and  the  base  coin  having  been 
proved  to  have  been  in  the  possession  of  one  only,  question 
whether  the  other  pannel  could  be  convicted,  as  guilty,  art  and 
part,  of  the  offence  libelled.  Isabella  Murray  and  Helen  Car- 
michael  or  Bremner^  July  26,  1841,  p.  559. 
POST  OFFICE. 

A  post  office  clerk,  who  pleaded  guilty  of  contravention  of  the 
statute  1st  Victoria,  c.  36,  by  embezzling  and  secreting  a  letter 
containing  a  five  pound  note,  sentenced  to  seven  years  transpor- 
tation.   George  Gunn  Munro,  March  12,  1840,  p.  498. 
PRECOGNITION. 

1,  The  evidence  of  the  clerk  by  whom  the  precognition  of  a  de- 
ceased witness  was  taken  down,  admitted,  to  prove  what  the  wit- 
ness said  on  that  occasion.  Alexander  Stephens,  Aberdeen, 
April  20,  p.  348. 

2.  The  declaration  of  a  party  since  deceased,  taken  by  way  of  pre- 
cognition, by  a  person  not  a  magistrate,  without  witnesses,  and 
when  the  party  was  not  in  apprehension  of  death,  found  not  to 
be  an  admissible  article  of  evidence,  although  it  had  been  subse- 
quently read  over  to  the  declarant,  and  attested  by  her  in  pre- 
sence of  a  Magistrate.  Murdoch  M^Kenzie  M<Intosh,  Perth, 
April  26,  1838,  p.  103. 

PREVIOUS  CONVICTION. 

1.  Question,  whether  a  previous  conviction,  before  a  regimental 
court  martial,  can  be  competently  founded  on.  James  Murray, 
March  13,  1838,  p.  68. 

2.  A  pannel  having  been  charged,  both  at  common  law,  with  the 
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offence  of  uttering  base  coin,  aggravated  by  previous  con  vie-' 
tions,  and  also  with  contravention  of  the  statute  2  William  IVir 
€.34,  §  7,  held  competent  to  libel  a  previous  conviction  of  the 
high  crime  and  offence  created  in  the  statute,  as  a  common  law 
aggravation  of  the  principal  charge^  Mary  White,  November 
5,  1841,  p.  568. 

PRISON-BREAKING. 

An  objection  to  the  relevancy  of  an  Indictment  for  prison-break- 
ing, more  especially  when  committed  by  means  of  setting  fire  to 
the  doors  or  other  part  of  a  prison,  repelled.  Jean  Gordon  or 
Bryan  and  others,  Aberdeen,  April  22,  1841,  p.  545. 

PROCESS. 

See  Alibi.    Assize,  1,  2.    Dbclaratign.    Fobqrry,.  5.     Ik* 

DicTMENT.  Petition  and  Complaint. 
L  Qjaestion,  whether  it  is  competent  for  the  Public  Prosecutor  to 
contradict  a  certificate  of  good  character  produced  by  the  pan- 
nel,  in  mitigation  of  punishment,  by  the  evidence  of  witnesses 
not  contained  in  any  list  served  on  the  panneL  James  Nimmo 
and  James  Forsyth,  March  13,  1839,  p.  338. 

2.  One  of  two  pannels  having,  previous  to  the  jury  being  impan- 
nelled,  tendered  a  plea  of  guilty,  which  was  put  upon  record, 
held,  that  the  Public  Prosecutor  had  the  option  of  either  moving 
for  sentence  under  that  confession,  or  proving  the  case  against 
both  pannels.  David  Peter  and  John  Smith,  February  19, 
1840,  p.  492. 

3.  One  of  two  pannels  having,  previous  to  the  jury  being  impan* 
nelled,  tendered  a  plea  of  guilty,  which  was  put  upon  record, 
but  which  the  Public  Prosecutor  refused  to  accept,~^uestion, 
whether  it  is  competent  to  read  this  plea  to  the  jury  as  an  admi- 
nicle of  evidence.  William  Brash  and  Robert  White,  March 
17,  1840,  p.  500. 

4.  A  juryman  having  been  taken  ill  after  the  close  of  the  evidence 
for  the  prosecution,  the  jury  discharged,  and  the  pannel  brought 
to  trial  the  following  day,  before  a  new  jury,  ballotted  from  the 
same  list  of  Assize.  Jean  Grant  and  others,  July  12, 1838,  p*- 
165. 

5.  Form  of  adjournment  at  the  close  of  each  day  of  a  protracted 
trial.  Thomas  Hunter  and  others,  January  3,  1838,  p.  1 ;  and 
Alexander  Humphreys  or  Alexander,  April  29>  1839,  p.  356. 

6.  Circumstances  in  which  a  sentence  of  absolvitor  was  pronounced 
in  absence  of  the  pannel.  Alexander  Humphreys  or  Alexander, 
April  29, 1839,  p.  356. 

7.  A  pannel  sentenced  to  eight  days  imprisonment,  for  contempt  of 
Court  by  his  conduct  at  the  bar.  Alexander  M'Lean,  Inver- 
ness, September  25,  1838,  p.  185. 
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S.  A  certificate  of  previous  good  character  having  been  produced 
by  a  pannel  in  mitigation  of  punishment,  which,  from  evidence 
before  the  Court,  appeared  to  contain,  if  not  a  false  statement, 
at  least  a  suppression  of  the  truth,  the  granter  of  the  certificate 
ordered  to  attend  at  the  bar,  but  dismissed,  after  an  explanation 
which  was  considered  satisfactory.  James  Nimmo  and  James 
Forsyth,  March  13,  1839,  p.  338. 

9.  An  apprentice  having  been  convicted  of  desertion,  under  the 
statute  4th  Geo.  IV.  c.  34,  and  sentenced  to  one  month's  impri- 
sonment, and  he  having  absconded  before  this  sentence  was 
^carried  into  effect»  and  having  been  apprehended  two  months 
afterwards,  without  a  warrant,  and  carried  before  the  Justice  by 
whom  the  former  sentence  was  pronounced — held,  that  it  was 
competent  for  the  Justice,  without  any  petition  being  presented 
for  the  application  of  the  former  judgment,  to  find  the  apprentice 
guilty  of  deserting,  and  of  not  returning  to  his  service,  and  re- 
sentence him  anew  to  one  month's  imprisonment  Duthie  tr. 
Bimie,  May  20,  1839,  p.  .385. 
PJIOCUBATOR  FISCAL. 

1.  The  evidence  of  the  Procurator-fiscal  held  admissiblci  for  the 
purpose  of  proving  what  a  deceased  witness  said  on  precogni- 
tion ;  but  he  having  stated  that  be  had  recently  read  the  precog- 
nition, and  that  be  could  not  accurately  distinguish  between  his 
recollection  of  what  the  witness  said,  and  of  what  was  contained 
4n  her  written  deposition,  his  evidence  rejected,  Alexander 
Stephens,  Aberdeen,  April  20,  1839,  p.  34a 

^.  Question,  whether  a  plan  of  the  iocus  delicti  libelled  on,  can  be 
competently  proved  by  the  evidence  of  the  Procurator^fiscal,  as 
A  party  identified  with  the  prosecution.  Opinion  expressed  by 
the  Court,  that  the  proper  mode  of  proving  such  ajplan  is  by 
the  evidence  of  the  surveyor  by  whom  it  is  prepared.  Joseph 
and  Maxwell  Alison,  July  16,  183Q,  p.  167- 
PRODUCTION. 

See  EviDBNCB,  8,  9. 

1.  Question,  whether  part  of  the  stolen  articles  libelled  on"as  pro- 
ductions, but  never  lodged  in  the  clerk's  hands,  canjneverthe- 
less  be  produced,  in  respect  no  enquiry  had  been  madeffor  them, 
on  the  part  of  the  pannels,  before  the  trial.  James  Priagle  and 
Helen  Scott,  Jedburgh,  September  II,  1838,  p.  192. 

2*  (1.)  Circumstances  in  which  the  Prosecutor  was  allowed  to  libel 
on  as  a  production,  and  to  read  to  the  jury  a  judgment  by  a 
Lord  Ordinary  in  the  Court  of  Session,  in  a  case  in  which  the 
pannel  was  a  party,  although  that  judgment  commented  on  cer- 
tain documents  on  which  the  pannel  intended  to  found.  (2.) 
An  objection,  founded  on  the  insufficient  description  of  one  of 
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the  productions  libelled  on,  repelled.     Alexander  Humphreys 
or  Alexander,  April  29,  1839,  p.  356. 
d.  The  wttneeses  to  the  corpus  delicti  having  deponed,  that  they 
pointed  out  the  particular  spots  where  certain  occurrences  took 
place,  to  a  land  surveyor,  and  the  surveyor  having  sworn  that 
these  spots  were  correctly  marked  on  a  plan  of  the  locus  pre- 
pared by  him,  this  plan  allowed  to  be  produced,  although  its 
effect  was  in  some  degree  to  contradict  the  evidence  of  the  wit- 
nesses ;  but  certain  marginal  references^  containing  matter  which 
could  not  have  been  communicated  by  them,  cut  off,  before  the 
plan  was  handed  to  the  jury.     Donald  Kennedy,  December  3, 
1838,  p.  213. 

4.  Question,  whether  a  plan  of  the  locus  delicti  libelled  on,  can  be 
competently  proved  by  the  evidence  of  the  Procurator- fiscal,  as 
a  party  identified  with  the  prosecution.  Opinion  expressed  by 
the  Court,  that  the  proper  mode  of  proving  such  a  plan  is  by  the 
evidence  of  the  surveyor  by  whom  it  is  prepared.  Joseph  and 
Maxwell  Alison,  July  16,  183a  p.  167. 

5.  An  objection  to  medical  evidence^  in  respect  the  animal  sub- 
stance, to  which  it  referred,  had  not  been  preserved  and  pro- 
duced^ repelled.     Alison  Pun  ton,  November  5,  1841,  p.  572. 

PROOF. 

See  Confession.     Evidence.     Production.     Witness. 

RAPE. 

1.  A  boy  under  the  age  of  fourteen,  convicted  of  the  crime  of 
rape,  and  sentenced  to  fifteen  years  transportation.  Robert 
Fulton,  jun.,  Ayr,  Septeml>er  20,  1841,  p.  564. 

2.  Reference  to  authorities  in  the  law  of  England,  establishing  that 
in  that  country,  a  boy  under  the  age  of  fourteen  is  held  inca- 
pable of  committing  a  rape.    Note  on  p.  565. 

3.  In  a  chai^  of  Rape,  or  assault  with  intent  to  ravbh,  a  latitude 
of  three  months  allowed  to  be  taken  in  stating  the  time  of  the 
offence, — ^the  female  assaulted  being  under  the  years  of  puberty. 
William  Carlyle,  June  10,  1839,  p.  393. 

4.  A  pannel  charged  with  Rape,  or  assault  with  intent  to  ravish, 
having  averred,  that  the  woman  on  whose  person  the  offence 
was  said  to  have  been  committed,  had  de  reeenti  afterwards  been 
found  in  bed  with  another  man, — proof  of  this  averment  allow- 
ed, as  bearing  on  the  quality  of  the  assault,  and  the  extent  of 
the  injury  said  to  have  been  inflicted,  but  evidence  of  her  alleg- 
ed immoral  character,  subsequent  to  that  time,  found  incompe- 
tent.    Hugh  Leitch,  Inverary,  April  23,  1638,  p.  112. 

5.  Opinion  indicated  by  the  Oourt,  that  it  is  incompetent,  under  a 
charge  of  assault  with  intent  to  ravish,  to  prove  that  a  rape  was 
actually  committed.     William  Byrne,  Nov.  10,  1838,  p.  197. 
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RECKLESS  DRIVING. 

An  objection  to  a  charge  of  culpable  homicide,  committed  by 
means  of  reckless  driving,  repelled,  William  Messon,  Perth, 
April  29,  1841,  p.  54a 

REFORM  ACT. 

The  taking  falsely  the  oath  prescribed  in  the  Reform  Act,  (Sche- 
dule I.)  held  not  to  be  Perjury — but  found,  nevertheless,  to  be 
an  indictable  ofibnce  at  common  law.  John  Barr,  January  23/ 
1839,  p.  282. 

RES  JUDICATA. 

A  paanel  having  been  acquitted  on  a  charge  of  theft,  and  being 
accused  of  having,  on  that  occasion,  suborned  witnesses  to  com- 
mit perjury,  it  is  competent,  on  his  subsequent  trial  for  the  sub- 
ornation, to  prove  that  what  the  witnesses  swore  was  false, 
even  by  evidence  which  estaUishes  also  the  pannel's  guilt  of 
the  theft,  although  that  matter  is  properly  rti  judicata.  Robert 
Walker,  March  19,  1838,  p.  69. 

RIOTING  AND  BREACH  OF  THE  PEACE. 

An  objection  to  an  Indictment  for  rioting  and  breach  of  the  peace, 
that  the  species  faeii  libelled  amounted  to  the  crime  of  mobbing, 
repelled.  John  M'Cabe  and  others,  Glasgow,  January  12, 
1838,  p.  20. 

ROBBERY. 

1.  A  pannel  having  obtained  possession  of  a  watch  by  a  sudden 
«natch,  which  broke  the  guard  chain,  and  the  party  assaulted 
having  at  the  same  moment  fallen,  either  from  being  tripped,  or 
acctdentally,— held  that  there  was  a  sufficient  amount  of  vio- 
lence to  constitute  the  crime  of  robbery.  James  Fegen,  Jan. 
29, 1838,  p.  25. 

2.  Two  pannels  convicted  of  robbery,  and  discharging  loaded 
fire-arms,  sentenced  to  transportation  for  life.  David  Peter  and 
John  Smith,  February  19,  1840,  p.  492. 

3.  Four  pannels  convicted  of  assault  and  robbery,  sentenced  to  im- 
prisonment for  two  years  and  a  half.  Euphemia  Muir  and 
others,  Glasgow,  Dec.  23,  1841,  p.  634. 

SENTENCE. 

Circumstances  in  which  sentence  o^absohOor  was  pronounced  in  ab- 
sence of  the  pannel.      Alexander  Humphreys  or   Alexander^ 
April  29,  1839,  p.  356. 
SHEEP-STEALING. 

1.  A  pannel,  who  pleaded  guilty  to  a  charge  of  stealing  two  Iambs, 
aggravated  by  having  been  previously  convicted  of  thef),  sen- 
tenced to  twelve  months  imprisonment.  Robert  Stevenson, 
Nov.  13,  1841,  p.  577. 

2.  Reference  made  to  various  recent  unreported  cases,  in  which 
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sentences  of  imprisonment  have  been  awarded  in  cases  of  sheep 
stealing.     Note  on  p.  578. 
SHERIFF. 

Two  pannels  having  been  charged  with  deforcementy  by  obstract* 
ing  the  execution  of  a  warrant  of  open  doors,  granted  by  a  She- 
riff, for  the  purpose  of  removing  goods  poinded  -  under  a  Small 
Debt  decree, — the  relevancy  of  the  Indictment  objected  to,  on 
the  ground  that  a  Sheriff  has  no  power  to  grant  such  a  warrant, 
and  the  case  certified  to  the  High  Court.  Alexander  McLean 
and  Malcolm  M*Gillivray,  Inverness,  Sept.  25,  1838,  p.  185. 
STATUTE. 

1687  c.  27.    See  Disturbing  Divine  Sebvicb. 

]2th  Geo.  II.  c.  28,  and  18th  Geo.  II.  c.  34.    See  EIbbp- 

jNo  ▲  Gaming  House. 

17th  Geo.  III.  c.  56. 

Sec  Extortion  and  Oppression. 

I.  (I.)  It  is  no  objection  to  a  complaint,  under  the  above 
statute,  that  dthough  presented  after  the  accession  of 
Her  present  Majesty,  it  was  addressed  to  HU  Majesty's 
Justices  of  the  Peace,  or  that  in  the  address  the  county 
was  lefl  blank.    (2.)  The  essence  of  the  crime  consti- 
tuted by  the  statute  being  the  possession  of  articles  of 
the  nature  there  referred  to-^not  the  eoncealmemi  of  tbeui, 
it  is  sufficient  if  the  complaint  bear  that  Juch  articles  are 
concealed,  or  to  be  found,  in  the  house  of  the  person  com- 
plained against.     (3.)  The  objections  that  a  written  proof 
was  taken,  and  that  the  two  Justices,  before  whom  the 
accused  was  originally  brought,  did  not  act  throoghoat 
the  whole  case,  repelled.  Mackenzie  v.  Jeffrey^  June  11, 
1838,  p.  152. 
2.  (1.)  An  advocation  and  suspension  of  a  judgment  of  the 
Justices  of  the  peace,  affirmed  by  the  Quarter  Sesuons, 
under  the  above  statute,  found  competent,  though  the 
judgment  had  been  obtempered  by  payment  of  the  penalty 
imposed.     (2.)  The  judgment  suspended,  partly  on  the 
ground,  that  under  the  provision  of  the  statute  relative 
to  any  <  purloined  or  embezzled  materials,  whether  mixed 
or  unmixed,  wrought  or  un wrought,'  a  completel3'  6ni8hed 
article  of  manufacture  is  not  included.     Gillies  v.  Jeffrey, 
December  4,  1839,  p.  454. 
3.  (1.)  A  suspension  of  a  judgment  under  the  above  statute,  is 
competent,  although  no  appeal  has  been  taken  to  the 
Quarter  Sessions.    (2.)  A  complaint  having  been  pre- 
sented to  the  Justices  of  Peace,  and  persisted  in  at 
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several  diets  of  Court,  regularly  adjourned,  aud  ao  ad- 
journmeut  having  been  made  to  a  particular  day,  on 
which  day  the  Court  did  not  meet,  the  judgment  pro- 
nounced on  a  subaequent  day  suspended,  in  respect  the 
charge  bad  been  allowed  to  fall.  Malonie  v,  Jeffrey, 
January  22,  1840,  p.  485. 

4.  A  judgment  under  the  above  statute  suspended,  in  respect 

(1.)  that  the  conviction  contained  no  specification  of  any 
offence  falling  under  the  statute,  and  (2.)  that  the  place 
of  the  alleged  offence  was  not  set  forth  in  the  conviction. 
M'Innerney  v.  Simpson,  Dec.  6, 1841,  p.  590. 

5.  A  judgment  under  the  above  statute  suspended,  in  respect 

the  conviction  contained  no  sufficient  specification  of  any 
offence  falling  under  the  statute.  Duff  v.  Simpson,  Dec. 
6,  1841,  p.  615. 
4th  Geo.  IT.  c.  34. 
J.  (1.)  The  provisions  of  the  statute  4th  Geo.  IV.  c.  34,  are 
applicable  tQ  the  case  of  an  apprentice  under  a  regular 
indenture,  with  a  cautioner,  and  a  clause  of  registration. 
(2.)  The  judgment  of  the  Justices  is  not  liable  to  any  re- 
view on  the  merits.  Crawford  v.  Wilson  and  Jamesons, 
November  19,  1838,  p.  200. 

2.  (1.)  A  judgment  of  the  Justices  of  the  Peace,  under  the 
above  statute,  is  not  subject  to  any  review  on  the  merits. 
(2.)  Reasons  of  suspension  founded  inter  alia  on  the  vague- 
ness of  the  complaint,  repelled.  Milloy  v.  Sneddon,  May 
20,  1839,  p.  381. 

3.  A  Bill  of  Suspension  of  a  judgment  under  the  above  statute, 
on  the  grounds  (1.)  that  the  apprentice  complained  against 
was  not  proved  to  fall  within  the  meaning  of  the  acts 
therein  recited,  (2.)  that  the  charge  was  not  sufficiently 
specific,  and  (3.)  that  the  evidence  was  not  conclusive, 
refused.     Duthie  v.  Birnie,  May  20,  1 839,  p.  385. 

4.  A  suspension  of  a  judgment  under  the  above  statute,  against 
an  apprentice  who  had  absconded,  on  the  ground  that  the 
term  of  his  Indenture  had  expired  before  the  judgment 
was  pronounced,  refused.  Macgregor  v.  Balfour  and 
M'Callnm,  December  4,  1839,  p.  451. 

.  5.  A  suspension  of  a  judgment,  under  the  above  statute,  on  the 
ground  that  the  complaint  contained  vitiations  and  era- 
sures, and  that  there  was  contained  in  the  sentence  an 
allocation  of  aliment,  not  authorised  by  the  statute,  or 
eoncluded  for  in  the  complaint,  refused.  Gerrond  v. 
Goold,  May  20,  1839,  p.  390. 
6.  (1.)  It  is  no  ground  for  suspending  a  judgment  under  the 
statute  4th  Geo.  IV.  c.  34,  or  any  similar  statute,  that 
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the  petition  to  the  Ju&tioei  in  which  the  proceedings  ori- 
ginated, was  undated,-— a  date  being  affixed  to  the  rela- 
tive oath  of  the  petitioner,  and  to  the  warrant  granted  by 
the  Justice. — (2.)  Reasons  of  suspension  founded  inter 
aUa  on  the  want  of  any  sufficient  specification  of  the  locut 
delicti  in  the  original  complaint,  repelled.  Crawford  v. 
Wilson  and  Jamesons,  November  19,  1838,  p.  200. 

7.  (!•)  ^  ^i^l  o^  suspennon  of  a  judgment  under  the  above 

statute,  on  the  grounds,  (1st.)  that  the  complaint  was  not 
signed  on  every  page,  and,  (2d.)  that  the  Justices  are  not 
authorised  to  proceed  summarily,  refused.-»(2.)  It  is  not 
necessary  that  a  complaint  or  conviction  under  the  above 
statute  should  bear,  that  the  party  complained  against  is 
an  apprentice  within  the  meaning  of  the  acts  therein  re- 
cited.   Morrison  v.  Khull,  Dec  6>  1841,  p.  584. 

8.  (1.)  A  judgment  under  the  above  statute  suspended,  in 

respect  of  a  decision  of  the  Justices,  in  the  course  of  the 
proof,  finding  certain  evidence  tendered  for  the  defender 
incompetent*— (2.)  Reasons  of  suspension  founded  on 
the  want  of  proper  instance  in  the  compbiners— the  in« 
applicability  of  the  statute— the  irrelevancy  and  infor- 
mality of  the  complaint — the  insufficiency  of  the  evi- 
dence— the  fact  of  the  conviction  containing  an  abste- 
ment  of  the  suspender's  whole  wages  for  the  term  of  his 
imprisonment — and  the  circumstance  of  the  same  Justice 
not  having  acted  throughout  the  case,  repelled.  Lead- 
bitter  V.  The  Garnkirk  Coal  Company,  Dec.  6^  1841, 
p.  620. 

9.  An  apprentice  having  been  convicted  of  desertion,  under 

the  statute  4th  Geo.  IV.  o.  34,  and  sentenced  to  one 
month's  imprisonment,  and  he  having  absconded  before 
this  sentence  was  carried  into  effect,  and  having  been 
apprehended  two  months  afterwards,  without  a  warrant, 
and  carried  before  the  Justice  by  whom  the  former  sen- 
tence was  pronounced — held,  that  it  was  competent  for 
the  Justice,  without  any  petition  being  presented  for  the 
application  of  the  former  judgment,  to  find  the  appren- 
tice guilty  of  deserting,  and  of  not  returning  to  his  ser- 
vice, and  to  sentence  him  anew  to  one  month's  imprison- 
ment. Duthie  V.  Bimie,  May  20, 1889,  p.  385. 
Qth  Geo.  IV.  c.  29. 
(I.)  The  forms  of  service  and  execution  prescribed  by  the 
statute  9th  Geo.  IV.  c*  29,  do  not  apply  to  Justice  of 
Peace  Court8.-*(2.)  The  same  accuracy  is  not  required 
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in  complaints  before  the  Justices  as  in  lodictmeDts  be- 
fore the  Justiciary  Court.  McCartney  v.  Guthrie^  Jan.  19» 
1838,  p.  23. 
10th  Geo.  IV.  c.  38.     See  Discharging  loaded  Fire- 
arms. 

2d  William  IV.  c.  34.     See  Possession  op  Base  Coin,. 

Uttering  Base  Coin. 

2d  and  3d  William  IV.  c.  65.    See  Reform  Act. 

2d  and  3d  William  IV.  c.  123.    See  Forgery,  2. 

1st  Victoria,  c.  36.    See  Post-Opficb. 

IsT  Victoria,  c.  84.     See  Forgery,  2. 

—  3d  and  4th  Victoria,  c.  59.    See  Witness,  4. 
SUBORNATION  OF  PERJURY. 

(1.)  An  objection  to  an  Indictment  for  subornation  of  perjury,  that 
too  great  latitude  was  assumed  in  stating  the  time  and  place  at 
which  the  offence  was  committed,  and  the  means  oF  inducement 
held  out,  repelled. — (2.)  A  pannel  having  been  acquitted  on  a 
charge  of  theft,  and  being  accused  of  having,  on  that  occasion, 
soborned  witnesses  to  commit  perjury,  it  is  competent,  in  his 
subsequent  trial  for  the  subornation,  to  prove  that  what  the  wit- 
nesses swore  was  false,  even  by  evidence  which  establishes  also 
the  panHers  guilt  of  the  theft,  although  that  matter  is  properly 
res  judicata. — (3.)  Conviction  on  a  charge  of  subornation  of  per- 
jury. Sentence^  transportation  for  seven  years,  with  infamy. 
Robert  Walker,  March  19,  1838,  p.  60. 
SUSPENSION. 

See  Statutes  17  Geo.  III.  c.  56^  4  Geo.  IV.  c.  34. 

1.  It  is  no  ground  for  suspending  a  judgment  under  the  statute 
4th  Geo.  IV.  c.  34,  or  any  similar  statute,  that  the  petition  to 
the  Justices  in  which  the  proceedings  originated  was  undated,^- 
a  date  being  affixed  to  the  relative  oath  of  the  petitioner,  and  to 
the  warrant  granted  by  the  Justice. — (2.)  Reasous  of  suspension 
founded,  inter  alia,  on  the  want  of  any  sufficient  specification  of 
the  locus  delicti  in  the  original  complaint,  repelled.  Crawford 
V,  Wilson  and  Jamesons,  Nov.  19>  1838,  p.  200. 

2.  A  party  having  been  sentenced  by  a  Police  court  to  twenty 
days'  imprisonment,  for  having  found  a  purse  containing  money, 
at  a  certain  place,  '  shortly  after  it  had  been  lost,'  and  when 
'  afterwards'  asked  to  return  it,  having  denied  having  found  it, 
and  appropriated  the  money  to  her  own  use,  a  bill  of  suspension, 
brought  on  the  grounds,  (1.)  that  the  offence  charged  is  not  a 
matter  of  criminal  dittay,  (2.)  that  there  was  no  specification  of 
the  time  when,  or  the  place  where  it  was  committed,  refused. 
Whitton  V.  Drummond,  March  12,  1838,  p.  62. 
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The  taking  falsely  the  oath  prescribed  by  the  Reform  Act  (Sche- 
dule I.)  held  not  to  be  perjury — ^but  fbundy  nevertheless,  to  be 
an  indictable  offence  at  common  law.  John  Barr,  Jan.  23^ 
1839;  p.  282. 

THEFT. 

1.  The  appropriation,  by  a  pannel,  of  articles  found  on  the  high- 
way, the  owner  of  which  is  well  known  to  him»  is  Theft.  John 
Smith,  March  12, 1838,  p.  28. 

2.  A  pannel  convicted  of  Theft  by  appropriating  to  her  own  use 
money  which  had  dropped  from  the'  pocket  of  a  person  in  her 
company,  well  knowing  to  whom  it  belonged.  Jane  Pye,  Perth, 
October  3, 1838,  p.  187- 

3.  The  appropriation,  by  a  watchmaker,  of  a  watch  left  by  him  to 
be  cleaned  or  repaired,  is  Theft.  George  Brown«  July  9,  1839, 
p.  394. 

4.  A  boy  in  the  employment  of  a  bookseller,  who  appropriated  to 
his  own  use  a  bank  note  delivered  to  him  by  his  master,  la  order 
that  he  might  get  it  changed,  and  return  with,  and  deliver  the 
change  to  him,  found  guilty  of  Theft,  and  sentenced  to  twelve 
months  imprbonment.     Robert  Michie,  Jan.  28, 1839,  p.  319* 

5.  The  appropriation,  by  a  clerk,  of  a  sum  of  money  delivered  to 
him,  with  instructions  to  pay  it  to  the  collector  of  excise,  for  a 
wine  license  for  his  roaster,  b  Theft,  not  breach  of  trust.  David 
Fields  January  22,  1838,  p.  24. 

6.  A  pannel  being  charged  with  having,  while  a  servant  in  the  em- 
ployment of  a  company,  received  from  one  of  the  partners  the 
sum  of  L.I7  sterling,  or  thereby,  in  notes  and  silver  money,  for 
the  special  purpose  of  paying  L.9  to  one  individual,  and  L.8^  be- 
ing the  balance  of  said  sum  of  L.17>  to  another,  and  having  ap- 
propriated it — this  found  not  to  be  a  relevant  charge  of  Theft, 
principally  on  the  ground  that  it  was  not  set  forth  that  the 
money  was  to  be  delivered  to  him  in  forma  speci/iai.  Hugh 
Climie,  May  21,  1838,  p.  118. 

7-  A  pannel  who  appropriated  to  his  own  use  a  aum  of  money  in 
bank  notes  and  silver,  which  he  had  received  from  his  master, 
with  instructions  to  deposit  it  in  the  bank — convicted  of  Theft ; 
and  an  objection  to  the  relevancy  of  the  Indictment,  that  the 
crime  charged  amounted  to  breach  of  trust  only,  repelled. 
Thomas  Paterson,  July  22, 1840,  p.  521. 

8.  A  latitude  of  more  than  seven  months  allowed  to  be  taken,  in 
stating  the  time  during  which  various  acts  of  theft  were  commit- 
ted, in  respect  the  crime  was  charged  to  have  been  done  with 
the  co-operation  of,  and  In  concert  with  the  son  of  the  party 
from  whom  the  goods  were  stolen.  William  Cattanacb,  Perth, 
October  i  1838,  p.  189. 
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9.  Two  pannels  charged  with  theft,  id  respect  of  their  having,  id 
concert  together,  carried  off  goods  described  as  the  property  of 
the  husband  of  one  of  them, — an  objection  taken  to  the  relevant 
cy  of  the  charge, — and  the  case  certified  to  the  High  Court. 
Donald  M'Leod  and  Wedderburn  Dick  or  Smith,  Perth,  Oct. 
4,  1838,  p.  190. 

10.  A  statement,  subjoined  to  a  charge  of  theft,  that  the  pannel 
was  only  prevented  from  committing  farther  depredations,  by  be> 
ing  detected  in  the  act  of  stealing,  struck  out  of  the  Indictment., 
Mary  Lorimer,  Aberdeen,  April  19,  1838,  p.  100. 

THREATENING  LETTER. 

The  Jury  directed  to  find  a*charge  of  writing  and  sending  a  threat- 
ening letter  not  proven,  partly  on  the  ground  that  the  letter 
was  proved  to  have  been  put  into  a  different  post-office  from 
that  set  forth  in  the  Indictment.  Thomas  Hunter  and  others^ 
Jan.  3,  1838,  p.  1. 

UNNATURAL  TREATMENT  OP  A  CHILD. 

1.  Two  pannels  convicted  of  'the  cruel  and  unnatural  treatment, 
and  wilful  and  culpable  neglect  of  an  infant,  by  its  parentji  or  na- 
tural and  legal  custodiers,  whereby  such  infant  is  injured  in  it» 
person  and  health,'  and  sentenced  to  twelve  months  imprison* 
ment»    John  and  Mary  Craw,  November  8,  1839,  p.  449. 

2.  Two  pannels,  who  pleaded  guilty  to  a  charge  of '  cruel  and  un- 
natural treatment,  and  wilful  and  culpable  neglect  of  a  child  of 
tender  years  by  its  parent  or  custodier,  whereby  such  child  is 
injured  in  person  and  health,'  sentenced  to  four  months  imprison* 
ment.     David  and  Janet  Gemmell,  June  5,  1841,  p.  552. 

UTTERING  BASE  COIN. 

1.  Certain  words  struck  out  of  an  Indictment  under  the  Statute 
2d  William  IV.  c.  34,  as  not  being  warranted  by  its  provisions. 
Peter  Kerr  or  Carr,  Feb.  22,  1841,  p.  533. 

2.  (1.)  A  pannel  being  charged  with  contravention  of  the  Statute 
2  William  IV.  c.  34,  §  7,  opinion  indicated  that  it  is  not  com* 
petent  to  libel  in  the  minor  proposition  that  she  has  been  pre- 
viously convicted  of  the  ^  high  crime  and  offence'  set  forth  in  the 
statute.  (2.)  Question,  whether  an  extract  conviction,  purport- 
ing to  be  of  the  high  crime  and  offence,  was  admissible  in  evi* 
dence.    Janet  Brown,  June  7,  1841,  p.  554. 

3.  A  pannel  having  been  charged,  both  at  common  law,  with  the 
offence  of  uttering  base  coin,  aggravated  by  previous  convic- 
tions, and  also  with  contravention  of  the  Statute  2  William 
IV.  c.  34,  §  7,  held  competent  to  libel  a  previous  conviction  of 
the  high  crime  and  offence  created  in  the  statute,  as  a  common 
law  aggravation  of  the  principal  charge.  Mary  White>  Novem- 
ber 5, 1841,  p.  568. 


670  INDEX. 

UTTERING  BASE  COIN  ^Continued. 

4.  Question,  whether  base  coin,  not  yet  in  a  condition  to  be  utter- 
ed, but  to  complete  which,  an  additional  process  is  necessary, 
can  be  held  to  Ml  under  the  description  in  the  statute  of  coins 
*  resembling,  or  apparently  intended  to  resemble,  or  pass  for' 
current  coin.    Agnes  Logg,  Glasgow^  January  11, 1839,  p.  280. 

5.  On  a  trial  for  uttering  base  coin,  one  of  the  coins  alleged  to 
be  bad,  which  was  admitted  to  have  been  in  the  hands  of  the 
Public  Prosecutor,  and  had  been  libelled  on  as  a  production,  not 
being  produced  to  the  Jury, — held,  that  the  best  evidence  of 
the  baseness  of  that  coin  had  not  been  brought,  and  the  charge 
of  uttering  it  accordingly  found  not  proven.  Grace  M'Ginoes 
and  Isabella  Johnstone,  July  16,  1839.  p.  435. 

6.  A  pannel  convicted  of  uttering  base  coin,  although  the  fact  of 
the  coin  being  bad  was  proved  only  by  the  evidence  of  a  wit- 
ness ;  and  the  coin  itself,  which  was  admitted  to  have  been  in 
the  hands  of  the  Public  Prosecutor,  and  was  libelled  on  as  a  pro- 
duction, was  not  shown  to  the  Jury.  Janet  Laird,  Glasgow,  May 
5,  1840,  p.  503. 

7.  It  is  competent,  on  a  trial  for  uttering  base  coin,  to  lead  evi. 
dence  of  previous  unsuccessful  attempts  to  utter,  without  any 
narrative  of  such  attempts  being  set  forth  in  the  Indictment. 
James  Ritchie  and  Andrew  Morren,  November  29,  1841,  p. 
581. 

UTTERING  A  FORGED  BILL. 

Question,  whether  the  presentation  of  a  bill  of  exchange  bearing  a 
forged  subscription  of  a  party  as  acceptor,  to  another  person,  to 
be  signed  by  him  as  a  drawer  and  indorser,  can  be  relevantly 
charged  as  an  act  of  uttering  a  forged  bill.  John  Reid,  Perth, 
September  23, 1841,  p.  562. 

VERDICT. 

An  objection  founded  on  a  contradiction  in  the  terms  of  the  verdict, 
sustained  in  arrest  of  judgment  on  one  of  the  charges, — It  being 
held  that  no  explanation  of  the  verdict  was  competent,  after  it 
had  been  recorded,  and  the  Jury  formally  discharged.  Thomas 
Hunter  and  others,  January  3,  1838,  p.  1. 

WARRANT. 

A  judgment  under  the  statute  4th  Geo.  IV.  c.  34,  suspended,  on 
the  ground  that  the  party  complained  against  was  apprehend- 
ed under  a  warrant  granted  merely  to  convene  him  before  the 

<  Justices.     Crawford  v»  Wilson  and  Jamesons,  November  19, 

1838,  p.  20a 
2.  An  apprentice  having  been  convicted  of  desertion,  under  the 
statute  4th  Geo.  IV.  c.  34,  and  sentenced  to  one  month's  im- 
prisonment, and  he  having  absconded  before  his  sentence  was 
carried  into  effect,  and  having  been  apprehended  two  months 
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afterwards  without  a  warrant,  and  carried  before  the  Justice  by 
whom  the  former  sentence  was  pronounced, — held,  that  it  was 
competent  for  the  Justice,  without  any  petition  being  presented 
for  the  application  of  the  former  judgment,  to  find  the  appren- 
tice guilty  of  deserting,  and  of  not  returning  to  his  service,  and 
to  sentence  him  anew  to  one  month's  imprisonment.  Duthie  r. 
Birnie,  May  20, 1839,  p.  385. 

WARRANT  OF  OPEN  DOORS. 

Two  pannels  having  been  charged  with  deforcement,  by  obstruct- 
ing the  execution  of  a  warrant  of  open  doors,  granted  by  a  She* 
riff,  for  the  purpose  of  removing  goods  poinded  under  a  Small 
Debt  decree, — the  relevancy  of  the  Indictment  objected  to,  on 
the  ground  that  a  Sheriff  has  no  power  to  grant  such  a  warrant, 
and  the  case  certified  to  the  High  Court.  Alexander  M'Leau 
and  Malcolm  M'Gillivray,  Inverness,  September  25,  1838,  p. 
185. 

WILFUL  FIRE-RAISING. 
See  Firb-Raising. 

WITNESS. 

See  Medical  Witness. 

1.  An  outlaw  is  inadmissible  as  a  Witness,  and  the  Court  will  not, 
without  a  previous  application,  repone  him  against  the  sentence 
of  outlawry,  in  order  to  make  his  evidence  competent.  Duncan 
Hunter,  Inverness,  Sept.  24,  1838,  p.  181. 

2.  (1.)  A  father  adduced  to  prove  an  assault  on  him  by  his  child 
Las  not  an  option  to  decline  giving  evidence.  (2.)  A  mother 
examined  as  an  exculpatory  witness  in  the  trial  of  her  daughter, 
after  having  been  informed  of  her  option  to  decline  giving  evi- 
dence in  the  case.  Agnes  Blcur  or  Munro,  March  12,  I84(^ 
p.  496. 

3.  A  boy  between  ten  and  eleven  years  of  age,  found  inadmissible 
as  a  witness  against  his  father,  even  in  a  trial  for  ian  injury  in- 
flicted on  his  mother.  Jacob  Campbell,  November  7,  1838, 
p.  196. 

4.  A  girl  under  the  years  of  pupilarity  found,  under  the  provisions 
of  the  Statute  8d  and  4th  Victoria,  c  59,  to  be  an  admissible 
Witness  against  her  father.  Mary  Ann  Cairns  and  others,  Feb. 
15, 1841,  p.  531. 

5.  It  is  no  objection  to  the  admissibility  of  a  Witness  for  the  pro- 
secution, that  a  reward  has  been  offered  by  a  royal  proclamation 
to  any  person  who  should  give  '  such  information  and  evidence 
as  shall  lead  to  the  discovery  and  conviction'  of  the  guilty 
party.    Thomas  Hunter  and  others,  Jan.  S,  1838^  p.  I. 

6.  It  is  no  objection  to  the  admissibility  of  a  foreign  witness,  that> 
in  order  to  induce  him  to  come  to  this  country  to  give  evidence. 
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he  has  received,  besides  his  expenses,  a  sum  considerably  greater 
than  what  he  could  have  derived  at  home  from  the  profits  of  his 
trade.  Alexander  Humphreys  or  Alexander,  April  29,  1839, 
p.  856. 
7*  A  number  of  Witnesses  to  a  defence  of  a/f6t,  who,  shortly  after 
the  commission  of  the  crime,  had  signed,  in  presence  of  one  ano- 
ther, a  joint  certificate,  and  at  the  same  time  conversed  together 
in  regard  to  the  times,  places,  and  circumstances  to  which  the 
defence  referred,  allowed  to  be  examined  ctun  notOy  principally 
on  the  ground  that  there  was  not  suflficient  proof  of  agency  to 
connect  the  pannel  with  the  procuring  of  the  certificate, — ^but  a 
unanimous  opinion  expressed  by  the  Court,  that  if  the  act  of  one 
pannel  had  disqualified  the  Witnesses  from  giving  evidence  in 
his  favour,  they  could  not  have  been  received  in  favour  of  the 
others.     Thomas  Hunter  and  others,  January  3,  1838,  p.  1. 

8.  In  a  trial  for  assault,  it  is  no  objection  to  the  admissibility  of 
the  injured  party,  that  he  has  taken  steps  for  prosecuting  an 
action  of  damages  against  the  pannel  in  the  Civil  Court.  Peter 
Leys,  March  12,  1839,  p.  337- 

9.  In  a  charge  of  forging  the  signatures  to  a  Bond  of  Caution,  it 
is  no  objection  to  the  admissibility  of  a  witness,  that  he  was  the 
professional  agent  employed  by  the  pannel  in  procuring  the  bond. 
Hector  M'Lean,  Inverness,  September  24,  1836,  p.  183. 

10.  (1.)  An  objection  to  the  admissibility  of  a  Witness^  founded 
on  a  statement  that  he  was  a  different  person  from  that  specified 
in  the  list  annexed  to  the  Indictment,  sustained,  afler  the  Jury 
was  sworn.  (2.)  A  similar  objection,  founded  on  an  allied 
error  in  regard  to  the  county  in  which  the  witness's  residence 
was  situated,  repelled.    John  M^Cabe  and  others,  Glasgow,  Jan. 

12, 1838,  p.  20. 

11.  An  objection  to  the  erroneous  designation  of  a  Witness,  taken 
before  the  Jury  was  sworn,  repelled,  in  respect  it  was  not  al- 
leged for  the  pannels  that  they  had  made  any  inquiries  regard- 
ing him.  George  M'Kay  and  others,  Inverness,  April  13^  1839, 
p.  344. 

12.  Held  competent  to  strike  certain  letters  out  of  an  Indictment, 
for  the  purpose  of  correcting  an  error  in  the  designation  of  some 
of  the  witnesses.  Daniel  Mackenzie  and  others,  Glasgow,  May 
4,  1 839,  p.  354. 

13.  Circumstances  in  which  the  Court  doubted  the  competency  of 
examining  a  Witness,  as  to  what  he  had  been  told  by  a  person 
proved  to  be  alive,  regarding  the  proceedings  of  an  illegal  asso- 
ciation, of  which  that  person  was  a  member,  and  the  Prosecutor 
in  consequence,  declined  to  press  the  question.  Thomas  Hun- 
ter and  others,  January  3,  1838,  p.  1. 
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14.  Two  Witnesses  ezamiued  without  objection,  as  to  the  account 
which  they  had  received  of  the  transaction,  which  was  the  sub- 
ject  of  trial,  from  a  person  since  deceased — not  the  party  injured 
by  the  crime.     Thomas  Hunter  and  others,  January  3,  fip£> 
p.  1. 

15.  A  Witness  is  not  bound  to  answer  a  question  inferring  against 
him  the  crime  of  adultery.  Alexander  Stephens,  Aberdeen, 
April  20,  1839,  p.  848. 

16.  Circumstances  in  which  proof  was  allowed  on  the  part  of  the 
pannel,  that  a  witness  had,  when  not  on  oath,  made  a  statement 
difierent  from  that  to  which  he  swore  in  the  witness-box. 
Alexander  Stephens,  Aberdeen,  April  20,  1889,  p.  848. 

17*  Held  incompetent  for  the  counsel  for  the  pannel  to  contradict 
the  evidence  of  a  witness,  by  reading  to  the  Jury  a  deposition 
made  by  him  as  a  witness  in  a  civil  process,  although  the  pro- 
cess, and  consequently  the  deposition,  were  included  in  the  pro- 
ductions libelled  on.    James  Stevens,  March  15,  1839,  p.  342. 

18.  (1.)  It  is  incompetent  to  contradict  the  evidence  of  the  injured 
party,  as  to  the  transaction  which  is  the  subject  of  trial,  by  prov- 
ing on  his  cross-examination,  that  he  had  given  a  different  ac- 
count of  it  three  days  afterwards.  (2)  The  injured  party  having 
denied  on  cross-examination,  that  he  told  a  particular  witness, 
some  time  after  the  injury,  that  he  kept  the  house  in  order  to 
give  him  A  better  ^laim  of  damages  against  the  pannel, — held, 
that  it  was  incompetent  to  contradict  this  statement  by  the  evi- 
dence of  the  witness  referred  to.  Donald  Kennedy,  Dec.  3, 
1838,  p.  213. 

19.  A  party  on  whom  an  assauU  was  charged  to  have  been  com- 
mitted, having  denied  on  his  examination,  that  he  received  any 
injury  from  the  pannel, — held  competent  to  examine  a  subse- 
quent witness,  in  regard  to  a  charge  made  by  that  party  against 
him  de  recenliy  not  with  a  view  of  contradicting  the  evidence  of 
the  first  witness,  but  as  relative  to  a  direct  accusation  of  guilt, 
made  in  the  pannel's  presence,  and  to  himself.  David  Alex- 
ander, Ayr,  April  27,  1838,  p.  110. 
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